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THE FOLLOWING WORK 
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(BY HIS PERMISSION) 
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HIS MPSt OBEDIENT, AND 


F 
Few ane 3 
Ed OBLIGED HUMBLE SERVANT, 


LEY 


— THE AU THOR 


MOST RESPECTFULLY INSCRIBED. 


A favotable reception of the CY 
former editions of this work, in- 


duces the Author to believe, that the pre- 


ſent will not be unacceptable to the pro- 


feſſion. From the nature of the ſubject, a 
work of this ſort muſt neceſſarily require per- 
petual alterations—and therefore it has been 


| the Author's object, to correct each ſuccel- 
ive Edition, by the lateſt determinations, 
and to bring it as near the ſtandard of the 
day, as the beſt information he could pro- 

cure, would enable him. This has been pe- 
culiarly the caſe, on the preſent occaſion ; 
and whenever he has failed, he will venture 
to aſſure the reader, it has not been from 
any want of care or attention, both which 
he has unremittingly beſtowed, to render 
* work as Compleat as ms 
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. B. As the name of Mr. Heberden vin 
frequently occur to the reader, it may be 


proper v0 inform- him, that. the preſent edi-E 


tion was nearly printed off, before the death” 
of that worthy and experienced officer, who 
is ſucceeded in his office, of bigner of the 
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Authority and Jurisdiction 
Court of King's Bench, ' 
* * * „ 


H E primary objects of the law are the 

eſtabliſhment of rights, and the probi- 
| bition of wrongs; and to accompliſh the r 
redreſs of injuries, courts of juſtice are inſtituted 
in every civil ſociety, in order to protect the weak + L 
from the inſults of the fronger, by expounding and © 
enforcing thoſe laws, by which rights are defined, 
and wrongs prohibited. This remedy is therefore 
principally to be ſought by application to theſe + 
courts of juſtice, which, in all inſtances of an in- 
jury being committed, either inflicts #-puniſhment 
on the offender, or gives a recompence to the per- 
r * | 
| "A'evurt is defined to be a place wherein' juſtice 

is duly adminiſtered. Co. Lit. 58. And, as by 
- our excellent conſtitution, the ſole executive power 
of the laws is veſted in the perſon of the king, it 
will follow, that all courts of juſtice, which are 
the medium by which he adminiſters the laws, are 
derived from the power of the crown. For whe- 
ther created by act of parliament, letters patent, 
or ſubſiſtingiby preſcription (the only methods by ©_ 
which any court of judicature can exiſt), the king's 
conſent in the two former is expreſsly, and in the 
latter impliedly given, In all theſe courts the king 
is ſuppoſed, in contemplation of law, to be always * 

| 22 preſent; 
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W The Authoritp and Juris diaion of . 
preſent; but as that is in fact impofſible, he is - i 
there repreſented by bis judges, whoſe power is only 
an emanation of the royal prerogative. | 

For the more ſpeedy, univerſal, and impartial - 
adminiftration of juſtice between ſubject and ſub- 
je, the law hath appointed a prodigious number 
of courts, ſome with a more limited, others with a 
more extenſive juriſdiction; ſome conſtituted to 
inquire only, others to hear and determine; ſome 
to determine in the firſt inftance, others upon ap- 
peal, and by way of review. 

All courts of record are the king's courts, in 
right of his crown and royal dignity, and there» 
fore no other court hath authority to fine or impri- 
ſon ; fo that the very erection of a new juriſdiction 
with power of fine or impriſonment, makes it in- 
ſtantly a court of record. Finch's Law. 235. Salk. 

: 200. 12 Mod. 388. | | 

By Saxon con- By the ancient Saxon conſtitution, there was only 
Kitution only one ſuperior court of juſtice in the kingdom: and 
one Tuperior that had cognizance both of civil and ſpiritual 
- Cauſes, viz, the wittenagemote, or general council, 

which afſembled annually, or oftener, wherever the 

king kept his Eafter, Chri/imas, or Whitfttide, as 

well to do private juſtice as to conſult upon public 

buſineſs : And at the conqueſt, the eccleſiaſtical ju- 

riſdiction was diverted into another channel. Ihe 
conqueror fearing danger from thoſe annual par- 

liaments eftabliſhed a conſtant court in his own hall 

called by ancient authors, aula regia, or aula regis, 

Which was compoſed of the king's great officers of 

ſtate reſident in his palace, and attended on his 

perſon, aſſiſted by certain perſons learned in the 

laws; all of whom had a ſeat in the aula regia, and 

formed a kind of court of appeal, or rather of ad- 

vice, in matters of great moment and difficulty. All 

theſe, in their ſeveral departments, tranſacted all 

ſecular buſineſs both criminal and civil, and likewiſe 

matters of the revenue; and over all preſided one 

ſpecial magiſtrate, called the chief juſſiciar, or ca - 
Pitalis juſticiarius totius Anglia, who was the a 
: 4 Cipa 


28 .. ; | 
the Court of King's BentH...: | 
eißal miniſtor of ſtate, the ſecond man inthe kings 


dom, and by virtue of his office guardian of the 


realm in the king's abſence. © And this officer it 


was, who principally determined all the vaſt vatiety 
of cauſes- that arofe in this extenſive juriſdiction; 


and, from the plentitude of hispower, grewatlength 
obnoxious. to the people, and dangerous to the go - 
vernment which employed him. Spel. Gi 3915 
2, . | 1 . 

Puls great univerſal court being bound to follow 
the king's houſehold in all his progreſſes and expe- 
ditions, the trial of common cauſes therein was 
found very burthenſome to the ſubject: wherefore 
king John, who dreaded alſo the power of the juſſi - 
ciar, very readily conſented to that article which 
now forms the eleventh chapter of magna charta, 
and enacts, That communia placita non ſequantur 
© curiam regis, ſed teneantur in aligus lov cri to. 
This certain place was eſtabliſhed in Weſtminſter- 
hall, the place where the aula regis originally ſat, 
when the king reſided in that city, and there it 
hath ever fince continued. And the court being 
thus rendered fixed and ſtationary, the judges: be- 
came ſo too; and a chief, with other. juſtices of the 
common pleas, was thereupon appointed, with ju- 
riſdiction to hear and determine all 'pleas of land, 
_ injuries merely civil between ſubject and ſub · 
Jeck. * i IM , 
The aula regia being thus ſtripped of a conſider - 
able branch of its juriſdiction, and the power of the 
Jufliciar being alfo 

articles in the great charter, the authority of both 
| began to decline apace under the long and trouble- 
fome reign of king Henry the Third. And in fur- 


ther purſuance of this example, the other ſeveral 


offices of the chief ju//iciar were, under Edward the 
firſt (who new=modelled the whole frame of the 


Judicial polity), fuBdivided and broken into diſtinct 


courts of judicature, A court of chivalry was 


ereted, ove? which the conſtable and marſhal pre · 


ſided ; as did the ſteward of the houſehold over an- 


confiderably curbed by many 


* 


* The Authoritp and Juris diaion of 
other, conſtituted to regulate the king's domeſtic 
ſervants... The high. ſteward, with the barons of 
_ parliament, formed an auguſt tribunal for the trial 
of. delinquent peers; and the barons reſerved ta 
themſelves. in parliament the right of reviewing the 

' ſentences of other courts in the laſt reſort. The 
_ diftribution of common juſtice between man and 
l | man was thrown into. ſo. provident an order, that 
| the great judicial officers were made to form a 
| checque.upon each other, the court of chancery iſſuing 
| all original writs under the great ſeal. to the other 
- -= _ courts; the common pleas being allowed to determine 
all cauſes between private ſubjects; the exchequer 
| managing the king's revenue; and the court of 
0 king's bench retaining all the juriſdiction which. was 
not cantoned out to other courts, and particularly 

the ſuperintendance of all the reſt by way of ap- 
peal ; and the ſole cognizance of pleas of the crown, 

or criminal cauſes  - | 

court ef K. B, The court of king's bench is the ſupreme court of 

3 common Jaw in the kingdom; and is ſo called, becauſe 
the king uſed formerlyto ſit there in perſon; it conſiſts 

5 of a chief juſtice and three puiſue juſtices, who are by 
"2 their office the ſovereign conſervators of the peace, and 
| ſupreme coroners of the la Yet, though the king 
himſelf. uſed to ſit in this court, and ſtill is ſup- 
poſed ta do ſo, he did not, neither by law is he 
empowered to determine any cauſe or motion, but 

by the mouth of his judges, to whom he hath com- 

| mitted his whole judicial authority. 4 Inft. 71. 73. 
Remnant of the This court is the remnant of the aula regia, and 
[ aula regit> js not, not can be, from the very nature and con- 
ſtitution of it, fixed to any certain place, but may 

| follow the. king's petſon wherever he goes; for 
| which reaſon all proceſs by original, iſſuing out 
| : of this court in the king's name, is returnable 

4 « ubicungue fuerimus in Anglia.“ * | 

. For ſome centuries paſt it hath uſually ſat at 
i | _ Wieftminſter, being an antient palace of the crown; 
| | A we find that after Edw. I. had conquered Scot- 
Card, it actually ſat at Roxburgh, Hal. — 
20 5 f t 


the Court of Ring's Bench, © © By 


It is termed the Cu/flos Morum of all the realm, — 5 
and by the plentitude of its power, wherever 1 
meets with an offence contrary to the firſt principles 
of juſtice, and of dangerous oonſequences (if not 
reſtrained), adapts a proper puniſhment to it. 
2% . - 

The juriſdiction of this court is very high arid Thejurifdiien, 
tranſcendent. It keeps all inferior juriſdictionss 
within the bounds of their authority; and may 
either remove their proceedings to be determined 
here, or prohibit their progreſs below: it ſuper - 
intends all "civil. corporations in the kingdom: 
commands magiſtrates and others to do what their 
duty requires in every caſe, where there is no ſpe- 
cific remedy : protects the liberty of the ſubject, 
by ſpeedy and ſummary interpoſition : takes eogni- 
zance both of criminal and civil cauſes; the former | 
in what is called the Crown Side or Crown Office : 
the latter in the Plea Side of the court. The ju- | 
riſdiction of the ron fide is not intended to be 
here treated of, But on the plea ſide it hath an ori- 
ginal juriſdictiom und cogaizance of all action e 
treſpaſs, or other injury alleged to be committed vi 
armis : of ations for" forgery of deeds, maintenance, 
conſpiracy, deceit, and actions on the caſe,” which al- 
lege any falſity or fraud; all of which favour of a 
criminal nature, although the action is brought for” | \. 
a Civil remedy, and makes the defendant liable in 1 
ſtriAneſs to pay a fine to the king, as well as da - | 
mages to the injured party. Finch. 198. The $0 
ſame doctrine is alſo extended to all actions on the 
| Cale whatſoever (except real actions), and has eon 
| tinued to do ſo for ages; it being ſurmiſed that the 
defendant is arreſted for a ſuppoſed treſpaſs, which 
he never nas in reality committed; and being in the 
cuſtody of the marſhal of this court, the plaintiff is | 
at liberty to proceed againſt him for any other per- 
ſonal injury; which ſurmiſe the defendant is not” 
at liberty to diſpute : Theſe fictions of law, on 
conſideration, are highly beneficial and uſeful, eſpe - 
cially as this maxim is ever invariably obſerved, 

3 | Tha 
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ſervants... The high: ſteward, with the barons of 


parliament, formed an auguſt tribunal for the trial 
of. delinquent peers; and the barons reſerved ta 
themſelves. in parliament the right of reviewing the 


' ſentences of other courts in the laſt reſort. The 


diſtribution of common juſtice between man and 


man was thrown into ſo. provident an order, that 


Court of k. B. 


18 the ſupreme 
court, 


the great judicial officers were made to form a 
checque.upon each other, the court of chancery iſſuing 


all original writs under the great ſeal to the other 


courts ; the. common pleas being allowed to determine 
all cauſes between private ſudjects; the exchequer 
managing the king's revenue; and the court of 
king's bench retaining all the juriſdiftion which. was 
not cantoned out to other courts, and particularly 
the ſuperintendance of all the reſt by way of ap- 
peal ; and the ſole cognizance of pleas of the crown, 


or criminal cauſes, 


The court of king's bench is the ſupreme. court of 
common law in the kingdom; and is ſo called, becauſe 
the king uſed formerlyto ſit there in perſon; it confiſts 
of a chief juſtice and three puiſue juſlices, who are by 
their office the ſovereign conſervators of the peace, and 


fupreme coroners of the la Yet, though the king 


himſelf uſed to ſit in this court, and ſtill is ſup- 
poſed ta do ſo, he did not, neither by law is he 
empowered to determine any cauſe or motion, but 
by the mouth of his judges, to whom he hath com- 
mitted his whole judicial authority. 4 Inf. 71. 73. 


Romans the This court is the remnant of the aula regia, and 


is not, nor can be, from the very nature and con- 
ſtitution of it, fixed to any certain place, but may 
follow the king's petſon wherever he goes; for 
which reaſon all proceſs by original, iſſuing out 
of this court ia the king's name, is returnable 
„ ubicungue fuerimus in Anglia. bat... 

For ſome centuries paſt it bath uſually ſat at 


 H#eftminſter, being an antient palace of the crown 


we find that after Ew. I. had conquered Scot - 
land, it actually ſat at Roxburgh, Hal. Hi/t.G.L, 200. 
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meets with an offence contrary to the firſt principles 
of juſtice, and of dangerous conſequencer (if not 
reſtrained), adapts a proper puniſhment to it- 
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The juriſdiRion of this court is very high arid Thejuriſdidion, 
tranſcendent. It keeps all inferior juriſdictions 
within the bounds of their authority; and — 
either remove their proceedings to be determined 
here, or prohibit their progreſs below: it ſuper - 
intends all "civil. corporations in the kingdom: 
commands magiſtrates and others to do what their 
duty requires in every cafe, where there is no ſpe- 
cific remedy : protects the liberty of the ſubject, 
by ſpeedy and ſummary interpoſition : takes eogni- 
zance both of criminal and civil cauſes; the former 
in what is called the Crown Side or Crown Office ; a 
the latter in the Plea Side of the court. The ju- | 
riſdiction of the Fron fide is not intended to be { \ 
here treated of. But on the plea ſide it hath an ori- 5 ' 
ginal juriſdictiom and cognizance'of all ations f | 
treſpaſs, or other injury alleged to be committed vi et 
armis : of attons for forgery of deeds, "maintenance, 
conſpiracy, deceit, and actions on the caſe,” which al- 
lege any falſity or fraud; all of which favour of a 
criminal nature, although the action is brought for” , . 
a Civil remedy, and makes the defendant liable in ;% 
ſtriAneſs to pay a fine to the king, as well as da - 
mages to the injured party, Finch. 198. The 4” 
ſame doctrine is alſo extended to all actions on the 
Caſe whatſoever (except real actions), and has eon 
| tinued to do ſo for ages; it being ſurmiſed that the 
defendant is arreſted for a ſuppoſed treſpaſs, which 
he never has in reality committed; and being in the 
cuſtody of the marſhal of this court, the plaintiff is 
at liberty to proceed againſt him for any other per= * 
ſonal injury; which ſurmiſe the defendant is not . 
t liberty to diſpute : Theſe fiftions of law, on 

conſideration, are highly beneficial and uſeful, eſpe- 

Cially as this maxim is ever invariably 9 
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Phat uo fiftion ſhall extend to work an injury; its pro- 
per operation being to prevent a miſchief, or remedy an 
inconvenience, that might reſult from the general rule 
of law. 3 Rep. 30. 2 Rell. Rep. 502. Co. Litt. 150. 
It Nag, Ss. SET AS 
Court of appeal. It is a court of appeal, into which may be re- 
45 moved, by writ of error, all determinations: of the 
court of Common Pleas, and of all inferior courts of 
record in England. Yet even this court is not the 
dernier reſort of the ſubject: for, if he be not ſa- 
tisfied with any determination here, he may remove 
it by writ of error into the houſe of lords, or the 
court of exchequer chamber, as the caſe may hap» 
pen; according to the nature of the ſuit, and the 
manner in which it hath been inſtituted, ' 

Grants a hab. It grants an habeas corpus to relieyg perſons 
— wrongfully impriſoned; and upon return of the 
cauſe, they may be bailed or diſcharged as the court 
ſha}l think fit: Alſa mandamus's to inferior courts | 
to oblige them to do their duty, probibitions to 
keep them within their proper juriſdiction; and 
may puniſh an inferior magiſtrate, or officer of 
Juſtice, for wilful or corrupt abuſe of his autho- 

rity. | | 
Cannot hold plea | I cannot hold plea in any perſonal action where 
for leſs than 49% the debt or damage is leſs than 40 5,; a leſs ſum 
being beneath its dignity. 2 I. 311. Stat. 6. 
Ed. I. c. 8. For the wiſdom of the common law 
was, that men ſhould not be troubled for ſuits of 
ſmall value in che king's courts, there being infe- 
rior juriſdictions eſtabliſhed, in order to bring juſtice 

home to every man's door. | 
No coſis if the By Stat. 43 Eliz. c. 6. it is enacted, That if 
debt or 2 * any perſonal - action be brought in any of her 
2 en mäjeſty's courts at Wiſiminſter (not being for any 
« title or intereſt of lands, nor concerning the free- 
% bold or inberitance of any lands, nor for any bat - 
* tery), it ſhall appear to the judges of the ſame 
* court, and be fo ſignified by the juſtices before 
4% whom the ſame ſhall be tried, that the debt or 
t damages to be recovered therein, ſhall not amount 
| £6 «© tg 


the Court of King's Bench, Th 7 


&© to the ſum of 40 5s. ; that in every ſuch caſe the 
* judges or juſtices before whom ſuch action ſhall 
© be purſued, ſhall not award the plaintiff any 
more coſts than the ſum of the debt or damages 
© fo recovered ſhall amount to; but leſs at their 
& giſcretion.” 7 ; 1 n 
But if debt be brought on a nonſuit for 16s. coſts Debt lies under 
given in an inferior court, it hath been held, that “ 
it well lies; becauſe coſts were given by a ſuble- | 
quent ſtatute. Cro. Eliz. 96. b : 7 
The ſtyle of the court is, Pleas before our lord style of the : 
« the king at Weſtminſter, of the term of Saint Mi- Court. JE 
% chael, in the twenty fixth year of the reign of our © | 
« ſovereign Lord George the Third, by the grace of 
«© God, of Great Britain, France, and lreland, 
, king, defender of the faith— And in the year of 
„ our Lord 1785.” nl l | 
In this court there are two ways of proceeding, Two ways of 
viz. by original writ, or by bill; the former is ge- hir un. 
nerally uſed in caſe the debt is large, becauſe the 
defendant, if he means to delay execution of the 
judgment, muſt bring his writ of error returnable - 
in parliament, which greatly enhances the expence; | / 
but the latter is the more expeditious. | 
If the party is privileged as an attorney, or other 
perſon intitled thereto, this court holds plea on a 
writ of privilege, which is the firſt proceſs, iſſued 
againſt the defendant, to compel him to appear, and 
make his defence. as 
If attornies, officers or miniſters of this court, Attoraies, &c, 
are ſued by perſons not intitled to privilege, they 
muſt be ſued by, bill, which expreſſes either the 
grievance or wrong which the plaintiff hath ſuf- 
tered by the defendant, or ſome fault by him com- 
mitted againſt ſome law or-ſtatute of the realm. 
Alſo a-peer (Cowper, Rep. 184). knight, citizen, Peers, &c, 
or burgeſs, or other perſon intitled to privilege of 
parliament, may be ſued in this court by original 
bill, in manner as directed by the Stat. 12 & 13 
Will. 3. c. 3. upon which a writ of ſummons 
and di/tringas may iſſue to compel his appearance: 
34 But 
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But no writ of /ummons will lie againſt a perſon not 
intitled to privilege, on à bill filed againſt him in 
this court; though many have attempted that mod 


ol proceeding, which has been ſet aſide, 


ar * 
[Atttons. 
T has been already obſerved; that, the more ef- 


ſectually to aecompliſh the redreſs of private in- 
juries, courts of juſtice were inſtituted in every 


_ Civilized ſociety, in order to 3 the weal from 


the inſults of the fronger. The remedy therefore 


principally to be fought by application to theſe 


courts of juſtice is, by civil action, which is the 
form of a ſuit given by law, for the recovery of 
that which is due to the perſon applying, and in- 
vented to preſerve men's perſons and properties from 


the violence and injuſtice of others; whereby the ſuit- 


| ors are obliged to ſubmitto the public the meaſure: 


is cal) 


3 
AAions us 
lar, 88 


the defendant. 


of their damages: For were they allowed to be 
their own carvers, or to make repriſals, which they 
might do in the ſtate of nature, ſuch permiſſion 
would introduce all that inconvenience - which the 
ſtate of nature did endure, and which government 
was at firſt invented to prevent. ; 
In every action that is brought, the perſon com- 
pony is called the plaintiff; and the perſon wha 
upon to make ſatisfaction for it, is called 
Tbey are either criminal, or civil. 55 
Criminal, which lies for ſome penalty or puniſh- 
ment in the party ſued, be it corporal or pecuniary, 
and are called actions penal. 
Popular actions, whereby a man hath committed 
a breach of ſome penal ſtatute; and it is called a 
popular action, becauſe it is nat given to one ſpe- 
cially, but generally to any that will proſecute as 
well for himſelf, as the king, and is generally 


called a gui tam action, becauſe it is brought by a 


perſon 


perſon © qui tam pro domino rege, &c. quam pro ſt 


« jpſo in hac parts ſequitur.” Dy. 95. Law. 133. 
Civil aftions, are divided into —. perſona 
mixed. Real, which concern real property only, 
are ſuch whereby the plaintiff, or demandant, claims 
title to any lands or tenements, rents, commons, 
or other hereditaments, in fee ſimple, fee tail, or 
for term of life: But theſe actions ate now laid 
aſide, being very dilatory and expenſive; and a 
more commodious method is contrived to diſpute 


l, and 


the title of lands, called an ejectment. Co. Lit. 284. 


2 Inſt. 40. a ge" * 
» Perſonal actiors, are account, aſſumpſit, covenant, 
debt, aſſault and battery, falſe impriſonment, caſe and 


treſpaſs. _ q a 
Mixed actions, are ſuits partaking of the nature 


of the other two, wherein ſome real property is de- 


Mixed adiomw. 


manded, and alſo perſonal damages for a wrong 


ſuſtained ; as for inſtance, ejectment, which intitles 
the plaintiff not only to reſtitution for the term of 
years, but alſo damages for the. wrong: waſtenotonly 


to recover the land waſted, but alſo treble damages, 


which is a perſonal recompence ; and under theſe 


three heads, may every ſpecies of remedy, by ſuit 


or aQion, be comprized. 


Account, lays againft the bailiff or receiver to a Account, 


lord, or others, who by reaſon of their offices and 
buſineſſes are to render accompt, but refuſe to do 
itz and by Stat. 4 Ann. c. 16. It may be brought 
nagainſt the executors and adminiſtrators of every 


* guardian, bailiff, and receiver, and by one joint - 


« tenant, tenant in common, his executors, &c, 


e againſt the other as bailiff for receiving more 


«© than his ſhare, their executors, &c.” but the 
moſt ready way is now to file a hill in equity. 


Aſſumpſit, is an action founded upon a contract, Adumęũt, 


either expreſſed or implied; there are two ſorts, a 


general indebitatus aſſumpſit, and a ſpecial aſ- 
ſumpſit. 


* 
: 


Indebitatus aſſumpſit will lie in no caſe, but where iadeb. an, 


debt will lie; therefore it muſt be for a particular 
3 undertaking, 


Covenant. 


Ations, 


undertaking, or collateral promiſe to diſcharge the 


debt of another, as for not making a good title to 
land ſold according to promiſe ; not paying money 
upon a bargain and ſale according to agreement; 


not delivering goods upon promiſe, on demand, Ce. 


Implied aſſumpſit, is where goods are fold, or 
work is done, without any price agreed upon on a 
quantum meruit ; the law implies a promiſe and ſa- 
tisfaction to the value. And there is another im- 
plied aſſumpſit, which is, when one has received 
money belonging to another, without any valuable 
conſideration given on the receiver's part. It alſo 
lies for money paid by miſtake, or on a conſider- 
ation which happens to fail, or through impoſition, 
extortion, or oppreflion, or where undue advan- 
tage is taken of the plaintiff's ſituation. 4 Burr, 
1012. For money laid out and expended for the 
uſe of another, the law implying a promiſe of re- 
payment, and upon an account ſtated. Carth. 465. 

Covenant, ariſes where an agreement is made by 
deed or writing ſealed, between two perſons at the 
leaſt ; each to perform certain covenants on his 
part; he that is aggrieved may have this action, 
and recover damages for the breach of the covenant, 
beſides coſts. 

Debt. This action was formerly very muc 
uſed, but now is ſeldom brought but upon ſpecial 
contracts, under ſea}, and matters of record. And 
formerly the plaintiff laboured under two difficul- 
ties; firſt, becauſe the defendant has the advantage 
of waging his law if he thinks proper; and, ſe- 
condly, the plaintiff muſt have recovered the whole 
of his demand claimed, or nothing at all: For the 
debt being one ſingle cauſe of action fixed and de- 
termined, and which therefore, if the proof varied 
from the claim, was not looked on as the ſame 
contract whereof the performance was laid; as to 
the firſt, the plaintiff fill labours under that diffi- 


culty; but as to the latter, it is determined that 


the plaintiff may recover a leſs ſum than demanded, 
provided he remits onthe rollthereſidue. Ld, Raym. 8 16. 
6: | Aſſault, 


Actions, | 8 11 


Aſault, lies where there is an attempt or offer Affault. 
to beat another without touching him; as if one | 
lifts up his cane or his fiſt in a threatening manner 
at another; or ſtrikes at him, but miſſes him. Finch, 

202. Battery is the unlawful beating of another. 
The leaſt touching of another perſon wilfully, or 
in anger, is a battery; for the law cannot draw the 
line between different degrees of violence, and 
therefore totally prohibits the firſt and loweſt tage 
of it; every man's perſon' being ſacred, and no 
other having a right to meddle with it in any the 
fighteft manner. 6 Med. 173. 149. Vent. 256. 

Aſſault and falſe impriſonment. This action lies 1mprif@ament, 
for every confinement of the perſon without ſuffi- Boi; 
cient authority, and is commonly joined to an 
aſſault and battery; for every impriſonment includes 
a battery, and every battery an aſſault. 2 In. 598. 

And to conſtitute the injury, there are two points 
requiſite: 1. The detention of the perſon; and, 
2. The unlawfulneſs of ſuch detention. 1bid. 46. 

Caſe. This action lies in a great variety of in- caſe, 
ſtances, viz. For affecting a man's reputation or 
good name, by malicious, ſcandalous, and ſlan- 
derous words, tending to his damage and deroga- | 

tion. On an aſſumpſit or undertaking by affecting. Hob. 238. 

a man's health, whereby any unwholſome practices 

of another, a man ſuſtains any apparent damage in 
his vigour or conſtitution; as by felling him bad 

proviſions or wines ®, by the exerciſe of a noiſome o Roll. Abridg. 
trade which infects the air in his neighbourhood ; 95: 
or by the neglect or unſkilful management of his . 
phyſician, ſurgeon, or apothecary©, Againſt cat- © 11 Hen. 6. 18, 

riers and others upon the cuſtom of England“; inn- 4 10 Aon, 14. 
keeper for goods ſtolen in his houſe while he is a 

ueſt? . For deceits in contracts, bargains, and e Moor. 177, 
ales /; for negligence ; keeping a dog accuſtomed f Dv. 174, 
to bite ſheep®; taking or enticing away my ſer- 8 1 Vent. 190. 
vant or apprentice, whereby I loſe. his ſervice®; „ 1 cr. 27). 
difturbance in the uſe of a feat in the church*; for i Moor. goy. 
injuries done in commons“; for malicious pro- K Siyle. 168. 
ſecutions, conſpiracy, eſcape, and reſcous ! 3 for 1 x Salk, 15, 


ſtopping 


12 


* - Inf, 231. 


9 Rep. c4. 
® x Cro, 477. 


Trover. 


Perſonal pro- 
Peri Yo 


Actions, 


ſtopping up a water-courſe or way; breaking down . 


a party-wall; ſtopping of ancient lights, and for 
any private nuiſance to a man's walls, light, or 
air *; azainſt ſheriffs for default in executing. 
writs *; for diſturbing a parſon in taking his tithes, 
Sc. 2 Cro. 478. | | N 
Trover is a ſpecial action on the caſe, which one 
man hath againſt another, who hath in his poſſeſ- 
ſion any of his goods by delivery, finding, or other- 
wiſe; and ſells or makes uſe of them without his 
conſent, or refuſes to deliver them on demand; and 
it is to recover damages to the value of the goods. 
2 Lill. Abr. 618. 3 e 
Datinue lies for the recovery of goods in ſpecie, 
and alſo damages ſor the detainer; and it lies againſt 
a perſon who has them either by delivery or find- 
ing. But as the defendant in this action may wage 
his law, trover is the action in more common uſe. 
Treſpaſs lies for an injury done by one private 
man to another; as entering on another man's 
ground without a lawful authority, and doing ſome 
damage however inconſiderable to his real property. 
For the right of meum and tuum, or property in 
lands, being once eſtabliſhed, it follows as a ne- 
ceſſary conſequence that this right muſt be exelu- 


ſivę; that is, that the owner may retain to himſelf 
the ſole uſe and occupation of his ſoil ; every entry 


thereon, without the owner's leave, and if con- 


| trary to his expreſs order, is a treſpaſs or tran(- 


gre ſion. The party muſt have property in the ſoil, 


and actual poſſeſſion by entry, to be able to main» 


tain it; or, at leaſt, it is. requiſite that the party 
have a leaſe and poſſeſſion of the veſture and tur- 
bage of the land. Moor. 456. 1 If. 57. 2 Rolle 
Abr. 572. 2 Lill. Abr. 596. 2 Roll, Abr. 545. 
The perſon in whom the general property in a 
perſonal chattel is, may maintain an action of treſ- 
paſs for the taking or injuring thereof by a ſtranger, 
although he has never been in the actual poſſeſſion of it » 


For a general property does always draw to it a 
poſſcſſion in law ; which poſſeſſion is, in the caſe 


\ of 


Agions, | ” 
of 2 perſonal chaitel, by reaſon of the tranſitorineſs 
of its nature, ſufficient to found an action of treſ- 
"paſs upon. Bro. Treſp. 303- pl. 340. Latch. 214. 


Only the perſon who has the poſſeſſion in fact of Real property, 
the real property to which an injury has been done 
can maintain an action of treſpaſs for the injury: . | 
Becauſe the giſt of an action of treſpaſs, for an in- 


jury to either real or perſonal property, is the be- 
ing diſturbed in the on of the property. And 
the having a general property, does not in the caſe 
of real property, as it does in the caſe of perſona), ©: WP 
draw to ' a 3 in . o_ Tr. pl. 38. | - 
J. 203. pl. 346. 3 Lev. 209. 263. 2 Bulſir,- ; 

268. 22 there muſt —— be a adden of $44 
real property, to which an injury has been done; 
but it muſt be a lawful one. For an intruder into 
land does not gain by the intruſion ſuch a poſſeſſion 
as will enable him to maintain an action for a treſ- 
paſs thereupon committed. 2 Lev. 147. Plawd. 

6, 4 Leon. 184. 
54 

Every one of the parties to a treſpaſs is liable to 
an action; for there can be no acceſſary to a treſ- 
paſs, 1 Leu. 124. Bro. title Trop. 113. 


Foz whom and againſt whom 
-- an Afton will lie. : 


Ms the law grants redreſs for all injuries, and 

\ gives a remedy for every kind of right, ſo it 
is open to all kinds of perſons, and none are ex- 
cluded from bringing an action, except on account 
of their crimes, or their country; as men attainted of 


5 | treaſon or felony, perſons outlawed or excommunicated, 
convict in a præmunire, alien enemies profeſſed in or- 
ders of the papal religion, as friars, monks, &c. (un- 
leſs they have attained a pardon), infants, feme 
coverts (unleſs by ſpecial cuſtom), or perſons not 
in rerum natura; but executors or petſons outiawed 

| have 


brought, 


14 Fo2 whom and againſt whom, &c. 


have a right to ſue in right of their teſtator or in- 
inne 07 eke nb +24 3H 
They may be brought againſt all perſons whether 
attainted of treaſon or felony, a convict recuſant 
' outlawed, and excommunicated, Ac. 6 Rap. 3. 


e But care muſt be taken how ſuch actions are 


taken how brought, as if an infant is plaintiff, he muſt ſue by 
Alon are. his next friend or guardian (Rell, Abr. 287), unleſs 
he ſue with others as executor, and then he may 
ſue by attorney, for all of them together repreſent 
the teſtator. Did. 288. If an infant is ſued, he 
muſt appear by a guardian; if not, the plaintiff may 
move the court to have one appointed. 2 Int. 26. 
If an idiot ſue or be ſued, he muſt do it in per- 
Married woman. ſon, A married woman muſt ſue with her huſband, 
and in all caſes where they are both ſued (although 

the huſband may anſwer alone),. yet the wife ſhall 
never be forced to anſwer without her huſband 
| (except it be a ſole merchant, i. e. when ſhe carries 
on a ſole and ſeparate trade, which is by the cuſtom 

of London only). 10 Mod. 6. 1 Infl. 135. 
Executors, Executors, when they bring an action, muſt all 
| be named; but when an action is brought againſt 
them, it muſt be only againſt ſuch of them as do 

adminiſter, 1 Roll. Abr. 924. Car. 124. 

Joint tenant, Alſo, if two men have lands and goods together 
in joint-tenancy, and be wronged in them, they 
Tenants in com- muſt ſue jointly, Co, Lit. 180, Tenants in com- 
— mon ought to join in actions perſonal, but not 
real; and in aſſize and ſlander of title, they ought 
to ſever. Divers perſons may have an action of 
| treſpaſs jointly for goods taken or the like; but of 
battery, or ſuch perſonal treſpaſs, the action ought 
to be ſingle; if one treſpaſs be done by divers, the 

plaintiff may make it joint, or ſeveral, as he pleaſes ; 
and yet two that join in a treſpaſs, do ſo make one 
treſpaſſer, that one of them is anſwerable for the 
other; and if they be ſued in one action, they may 
ſever in pleas and iſſues, and a releaſe to one is a 
releaſe to all. Alſo the jury muſt afſeſs damages 
for all, but there ſhall be but one ſatisfaction; and 
where a joint action doth lie againf ſeveral perſons, 
and 


Within what time Aaiong, &c. 


and ſome of their names are pact a, and ons — 
not, the action may be brought againſt N 

known by their particular names; and declare eh 
a Jus cum + pk &c, 2 . r. 469. ok. _ 


Within 5 time | Actions « are 
to be beanght. ., ane 


1 E limitation of ſits. is W in publie 
convenience; and attended with ſo much 
utility, that courts of equity adopt the ſtatutes 
made for that purpoſe, as à poſitive rule z and ap- 
ply it by the parity of reaſon, to caſes not within it. 
By the 32 H. 8. c. 2. No perſon ſhall have 
a writ of. right of the poſſeſſion of his anceſtor, 
« but within fo«ty years, nor of his o ib- 
« in thirty years,” 
And, N, B. a claim or Denies, to prevent the 
ſtatute, muſt be upon the land, unleſs there ſhall 


be ſome ſpecial reaſon to the RN Salk. wing 
2 Str. 1086. 


By 21 Fac. 1. c 16. © All writs of formeden wü of forme- 
4: al be ſued within years next after the don within 20 


C title or cauſe of action firſt deſcended or fallen, *. 
« with a proviſo that if the perſon entitled toſuch - 
«© writ be at the time of the ſaid right firſt. de- 
«< ſcended or fallen, within twenty-one years, feme 
„covert, non compos mentis, impriſoned, or beyond 
<< the ſeas, then ſuch perſon and his beirs may, not- 
„ withſtanding the ſaid twenty years be expired, 
« bring his action, or make his entry as he might 
© have done before this act; ſo as ſuch perſon or 
< his heirs ſhall, within ten years next after his. full 
« age, diſcoverture, &c. take benefit of, and ſue 
: 2 forth the ſame; and at no time after the faid tex 
years. ” 


By 31 Eliz. c. 5, * All actions, &c. brought for Penal ſtatutes. 


* 2 forfeitures on any penal ſtatute made, 
„ whereby the forfeiture is limited to the teal 
al 


16 Within what time Actions, &c; 


44 ſhall be brought within tuo years; and all ac- 
tions upon any penal ſtatute, the benefit whereof 
< js limited to the king and to the 133 
„ ſhall be brought within one year ; and in default 
s of ſuch purſuit, then to be brought for the queen 
« within two years after that year ended. And if 
«© any ſuit ſhall be brought after the time in. that 
© behalf before limited (except on the ſtatute of 
4 tillage), the ſame ſhall be void and of none effect. 
By 21 Fac: 1. c. 16. Actions for words ſhall 
ac be commenced and ſued within two years next after 

| | <©< the words ſpoken, &c.” Nes 
Aub not ertnd N. B. This doth not extend to ſcandalum mag- 


[ 


'" to ſcand, mag. natum, nor to caſes where the ſpecial damage is the 


.. -- giſt of the action; but where the words of them- 
ves are actionable, ſpecial damage will not take 
them out of the ſtatute, 1 Sid. 95. Saunders, br. 
3. All aGions of treſpaſs, of aſſault, bat- 
„ tery, wounding, impriſonment, or any of them, 

„ ſhall be commenced within four years next after 
the cauſe of ſuch actions or ſuits.” | 
If treſpaſs be brought for beating a ſervant, per 
| quod ſervitium amiſit, this is not ſuch an action as 
is within the ſtatute, being founded on the ſpecial 

damage. Salt. 206. 8 
Treſpaſe quare All actions of treſpaſs, quare clauſum fregit, 
claul, fret. c actions of treſpaſs, detinue, trouver, and replevin, 
8 6 for taking away of goods and chattels; actions 
„ of account (other than ſuch accounts as con- 
«© cern the trade of merchandize between merchant 
„ and merchant, their factors and ſervants); ac- 
% tions on the caſe (except ſlander); actions of 
„ debt, grounded upon any lending or contract 
« without ſpecialty, debt for arrearages of rent, 
5 4“ are to be brought within fix years next after the 
« cauſe of action.“ 7Hbid. 

§ 18, 19. Proviſion is made for feme coverts, 
perſons that are non compos, impriſoned, or beyond 
ſea, and infants. $: 5 
Limitation after That if in any the ſaid actions or ſuits, 


judgment or out- judgment be given for the plaintiff, and th 
—— * 8¹ 20 8 


Treſpali, affault, 
&c, ; 


Within what time Adions, &c. 


«© ſame be reverſed by error, or a verdict paſs 
« for the plaintiff; and upon matter alledged 
« in arreſt of judgment, the judgment be given 
« againſt the plaintiff, that he take nothing by his 
« plaint, writ, or bill; or if any the ſaid actions 
<< ſhall be brought by original, and the. defendant 
ce therein be outlawed, and ſhall after reverſe the 
& outlawry, that in all ſuch caſes the party 
6 plaintiff, bis heirs, executors, or adminiſtrators, 
<« as the caſe ſhall require, may commence'a' new 
« action or ſuit, from time to time, within a year 
e after ſuch judgment reverſed} or ſuch judgment 
« given againſt the plaintiff, "or" outlawry re- 
«© verſed, and not after.” bid. $4 


Debt on 2 Edw. 6. for tithes, on an award, for whit »fions are 


5 | 
* ” 
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a fine of a copybolder, rent on an indentüre of not within the 


leaſe, or for an eſcape, are not within the Grat Aatutes. 


1 Sid. 305. 1 Saund. 33. Do 37. 1 Lew 273. 
nor can it be pleaded by any ſheriff to an action 
brought againſt him for money levied on a Feri ſa- 
cias, becauſe the action is founded in maleficis, as 
alſo upon the judgment on which the — ny 


iſſued, which is a matter of record. 1 Mod. 205. 


212. A charity is not barred by length of time, 
2 Vern. 399. A legacy is not within the ſtatute, 
1 /ern, 256. nor on a mortgage. 1 Chan. Caf. 102. 

If the plaintiff is in England when the cauſe of 
action accrues, the time of limitation begins to run, 
though he afterwards goes abroad. 1 ils 134. 
The ſtatute does not begin to run againſt a fo- 


reigner, till he comes into England. 3 Wils 145. | 


By 3 & 4 Ann. c. 9. Actions on ptomiſloty notes . 


ſhall be brought within the time appointed for actions prom. notes. 


upon the caſe. - And, by c. 16. all ſuits in the admi- 
ralty for ſeamen's wages-ſhall be commenced within 
fix years after the cauſe of ation. ; | 


When an action is limited by a ſtatute to be Commencement 
commenced within a certain time, a bill of Middle ot he afi0ne 


ſex, or lalitat ſued out within that time may be 
produced in evidenee at the trial, to prove that the 
action was commenced, in due time, But if the 

| EN Vang Writ 
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Pꝛoteedings in chis Court, 


\. writ was not ſacd out till after the year, though by 


relation it would be within the time, the plaintiff 


ought to be nonſuited, Bull. niſi prius, 135. 


Pꝛoterdings in this Court. 


HERE are two a to proceed in this 
court, the ene by ſpecial original, the other 


by bill; if the debt is large, and the plaintiff has 


cauſe to think the defendant will bring a writ of 
error after judgment, the beſt method is to bring 
the action by original writ, which iſſues out of the 


court of Chancery, and is a mandatory letter from 


the king, under the great ſeal, and directed to the 


ſheriff of the county wherein the injury is ſuppoſed 


to be, requiring him to comm the defendant 
either to do juſtice to the complainant, or elſe to 
appear in court, and anſwer the accuſation againſt 


bim; whatever the ſheriff does, he muſt certify to 


the coutt together with the writ itſelf. 
| Theſe writs are either optional or peremptory; or, 
in the languaggof the law, they are either a præcipe 
or a} fi te facerit ſecurum. The præcipe is in the 
alternative, commanding the defendant to do 
« the thing required, or ſhew the reaſon why he 
„ hath not done it,” The uſe of this writ is 

where ſomething certain is demanded by the plaintiff, 
which is in the power of the defendant himſelf to 
perform; as to reſtore the poſſeſſion of land, to pay 
a certain liquidated debt, to perform a ſpecific co- 
venanf, to render an account, and the like; in all 
which caſes. the precipe is drawn up in the form 
of a command to do thus, or ſhew cauſe to the 
contrary ; giving the defendant his choice to redreſs 
the injury, or ſtand the ſuit. The other is called 
a fi fecerit te ſecurum; from the words of the writ, 
which direct the ſheriff “ 10 cauſe the defendant to 
„appear in court, without any option given to him, 
« provided the plaintiff gives the heriff fecurity ee 


„ tually 


' , 
> 


» 


Peaceedings in this Court. 


4c tually to proſecute his claim.” This writ is in 
uſe, where nothing is ſpecifically demanded, but only 
a ſatisfaction in general; to obtain which, and mi- 
nifter complete redreſs, the intervention of ſome 
judicature is neceſſary; ſuch are writs of treſpaſs, or 
on the caſe, wherein no debt or other ſpecific thi 
is ſued for in certain, but only damages to be aſ- 
ſeſſed by a jury. For this end the defendant is 
immediately called to appear in court, provided the 
laintiff gives good ſecurity of proſecuting his claim. 
Both writs are teſted or witneſſed in the king's own 
name: Witneſs jo at Weſtminſter, or where - 
% ever the chancery may be held.” 

The ſecurity here ſpoken of, to be given by the 
plaintiff, is common to both writs, though it gives 
denomination only to the latter. The whole of it 
is at preſent become a mere matter of form; and 
John Das and Richard Roe are always returned as 
pledges for this purpoſe. ''The uſe of them was to 
anſwer for the plaintiff, who in caſe he brought 
an action without cauſe, or failed in the proſecu- 
tion of it when brought, was liable. to an amerce- 
ment from the crown, for raifing a falſe accuſa- 
tion; and ſo the form of the ment ſtill is. 
Finch, 189. 252. 

The day on which the defendant is ordered to 


appear in court, and in which the ſheriff is to bring 


in the writ, is called the return of the writ ; it be- 
ing then returned by him to the King's Bench at 

e/imin/ler, and made returnable in term, at the 
diſtance of at leaſt fifteen days from the date ar 
teſte, that the defendant may have time to come up 
to Wiftminfler, even from the moſt remote parts of 
the kingdom, < SS 

This writ cannot ifſue unleſs the eaufe of action 
amounts to ten pounds, or above, on pain af ten 
pounds, and the proceedings thereon to be void. 
5 Geo. 2. c. 27. 21 Geo, 2 c. 8. 


A bill, is a ſhewing in writing the cauſe of com- By bill. 


plaint by the plaintiff againſt the defendant, where- 
in the party is ſuppoſed to have received ſome 
& 2 wrong, 
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Of the bill of 
Middleſex, 


Latitat, 
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wrong, and it is the ground-work of the cauſe; 
it need not be filed in the office (unleſs the de- 


fendant have privilege, or be in actual cuſtody of 
the marſhal or ſheriff) ; but if he be in actual cuſ- 


tody, then it muſt be filed to warrant the declara- 


tion; which is no more than a copy of it, or de- 


fendant will be intitled to his diſcharge. | 
If the defendant is not in cuſtody, the ordinary 


courſe of proceeding is by proceſs, entitled a bill of 
Middleſex ; being ſo called, becauſe the court now 
fits in that county. 
The bill of Middleſex (which was formerly 
founded on a plaint of treſpaſs quare clauſum fregit, 
entered on the records of. the court), is a kind of 
capias directed to the ſheriff of that county, and 
commanding him to take the defendant, and have him 
before the king at Weſtminſter, on a day prefixed, to 
anſwer to the plaintiff of a plea of treſpaſs; for the 


accuſation of treſpaſs gives the court juriſdiction, 


whatever elſe may be the real cauſe of action. It 
muſt be perſonally ſerved on the defendant if he 
can be found in that county ; but if not, then 
there iſſues out a writ of latitat to the ſheriff of 
another county (as Oxon), which recites the bill of 
Middleſex, and proceedings thereon, thus: And 
« that it is teſtified that the defendant,” ** Jatitat & 
« diſcurrit,“ “ /urks and wanders about in Oxford- 
„ ſhire; and therefore commands the ſheriff to take 
& him, and have his body in court on the day of the 
« return.” But if the defendant lives in any other 
county, the /atitat is the firſt proceſs which iſſues 
to take the defendant, and may be ſued out upon a 
ſuppoſed,” and not an actual bill of Middleſex iſſued 
prior; a notice in writing being wrote at the bot- 
tom of ſuch writ or proceſs directed to the defend- 
ant to appear by his attorney in court, to defend 
the aCtion, to which the defendant may appear or 
not; which is recorded. If he appears, he finds 


ſureties for his future attendance and obedience, 


called common bail, being the ſame perſons that 
are pledges for the plaintiff's proſecution, viz. 
John 
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John Doe and Richard Roe. If the defendant does 


not appear uten the return, or in eight days after, 
the plaintiff may enter an appearance for him, 
and proceed thereupon, as if the defendant had 
done it himſelf. 12 Geo. 1. c. 29. 21 Geo, 2. 
Co 23. | f 


added to theſe writs a clauſe of ac- ætiam to the 
uſual complaint of treſpaſs; the bill of Middleſex, 
commanding the defendant to be brought in to an- 
ſwer the plaintiff in a plea of treſpaſs, And alſo to 
* a bill to be exhibited againſt him for one hundred 
% pounds debt, or upon promiſe, as the caſe is, the 
complaint of treſpaſs, giving cognizance to the 
court, and that of debt, authoriſing the arreſt. 
13 Car. 2. flat. 2. c. 2. 8 


But if the defendant is held to bail, there muſt be Ac - ætiam. 


When the defendant is regularly arreſted, he Arceſt, 


muſt either go to priſon for ſafe cuſtody, or put 
in ſpecial bail to the ſheriff, the intent of the arreſt 
being only to compel an appearance in court at the 
return of the writ ; that purpoſe is equally anſwer- 
ed, whether the ſheriff detains his perſon, or takes 
_ ſufficient ſecurity for his appearance, called bail; 
and he is ſuppoſed. to continue in the cuſtody of the 
bail, inſtead of going to gaol. 12 Geo. 2. c. 29, 
On the return o 
after, the defendant muſt appear according to the 


exigency. This is effected by putting in, and juſ- 


tifying bail, called putting in bail above. If this 
be not done, and the bail that are taken by the 
ſheriff below are reſponſible perſons, the plaintiff 
may take an aſſignment from the ſheriff of the bail 
bond (under the fat. 4th and 5th Ann. c. 16), and 
bring an action thereupon againſt the ſheriff's bail: 
But if the bail, ſo accepted by the ſheriff, be in- 
_ ſolvent perſons, the plaintiff may proceed againſt 

the ſheriff himſelf, by calling upon him firſt, to re- 
turn the writ (if not already done), and afterwards 
to bring in the body of the defendant ;. and, if the 
ſheriff does not then cauſe ſufficient bail to be per- 
feed, he will be reſponſible to the plaintiff, 


C'3 | heſe 


the- writ, or within four days Bail 
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"Theſe bail, who muſt at leaft be two in number, 
mult enter into a tecognizance in court, or before 
the judge or commiſſioner, if by bill, (that if the 
* Inden be condemned in the action, he ſhall pay 
„the cofts and condemnation, or render himſelf a pri- 
& ſoner, or that they will pay it for him; which re- 
cognizance is tranſmitted to the court on a flip of 
parchment, entitled a bail piece; if by original, in a 
tertain ſum, double the debt ſworn to; and, if re- 
quired, the bail muft juſtify themſelves in coutt, or 
before the commiſſioner in the country, “by 
&« ſwearitig themſelves Houſetecpers, and each of them 
* to be worth double the ſum for which they are bail, 
& after payment of all their debts.” 

They may afterwards diſcharge themſelves by 
ſurrendering the defendant into cuſtody, within the 
time allowed by law. R. E. 5 Geo. 1. 

When the defendant has filed common bail, or put 
in ſpecial bail, as the caſe requires, the next pro- 
ceeding on the part of the plaintiff is, to declare 
againſi him, by deliveting a declaration, which is the 
complaint, being an amplification or expoſition of 
the original writ (if the plaintiff proceeds by origi- 
nal), upon which his action is founded; and if in 
treſpaſs, with the additional circumſtances of time 
and place when and where the injury was com- 
mitted. When the defendant is brought into court, 
if the action is by bill, the plaintiff may declare in 
whatever action, or charge him with whatever in- 
Jury. he thinks proper (unleſs he has held bim to 
bail by a ſpecial ac ætiam), which the plaintiff is 
then bound to purſue ; but care is to be taken how 
ſuch declaration is framed, as the law requires it 
ſhould contain four things, viz. truth, cartainty, 
order and congruity; and in perſonal actions, the 
day, year, and Place ought to be expreſſed, but not 
in real ations. | | | 
This declaration concludes with theſe words, 
tt and thereupon he brings his ſuit,” &c. by which 
word ſuit, was anciently underſtood the witneſſes or 
followers of the plaintiff, For in former times the 


* 
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law would not put the defendant to the trouble of 


anſwering the charge, till the plaintiff had made | 
out, at leaſt a probable cauſe, Brat. 400. At 
the end of the declaration if tbe ſuit be by lilli ate 


added alſo the plaintiff”> common pledges of proſe- 


cution, . John Doe and Richard Roc, which are | 


now mere names of form; though formerly they 
were of uſe to anſwer to the king for the amercia- 


ment of the plaintiff, in caſe he were nonſuited, 


barred of his action, or had a verdiQ and judgment 
againſt him. 3 Bulli. 277 | 

When the plaintiff has ftated his caſe in the de- 
claration, it is incumbent on the defendant, with- 
in a reaſonable time to make his defence, and put 
in a plea, or elſe the plaintiff will at once recover 
judgment by default againſt him. Vide X. Trin. 
22. Geo. 3. | 


Defence, is a general aſſertion that the plaintiff Defence, 


hath no good ground of action, which affection is af- 
terwards extended and maintained in his plea z but 
before he puts in his plea, he may "crave oyer of 
the bond or other ſpecialty upon which the action 
is brought; that is, to hear it read to him, the 

nerality of defendants in the times of ancient 
ſimplicity being ſuppoſed incapable to read it 
themſelves, whereupon the whole is entered verba- 
tim upon the record, and the defendant may take 
advantage of any condition, or other part of it, 
not ſtated in the plaintiff's declaration, 


Pleas are of twa ſorts, dilatery, and to the plea. 


action. Dilatory, are ſuch as tend merely to delay 
or put off the ſuit by queſtioning the propriety of 
the remedy, rather than by denying the injury. 
Pleas to the action, are ſuch as diſpute the very cauſe 
of ſuit. The former cannot he pleaded after a ge- 
neral imparlance, which is an acknowledgment 
of the propriety of the action, but the latter 


Way. 
They are either to the juri/diFion of the court, the Pleas in abato- 


diſability of the plaintiff, or in abatement to the writ, ment, 


er count, as by * the defendant, * 14 
4 | 
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called a miſnomer; or other want of form in any 


material reſpect; or it may be that the plaintiff is 
dead, or pf a ſuit depending in another court for the 


. {ame cauſe of action. 


"Plea to the 
juriſdiAtion, | 


To the diſabili 
ty, 


— 


The former were very oſten uſed without an 
foundation of truth, and calculated only for delay; 


there fore by 4 & 5 Ann. c. 16, affidavit muſt be 
made of the truth thereof. Fe £7 


If you plead to the juriſdiction, you only make 
half a defence, that is, defends the wrong and 
« injury,“ for if you ſay “ when, &c.“ it gives 
a jutiſdiction to the court, Co. Lit. 127, and con- 
clude to the cognizance of the court, “ praying 
judgment whether the court will have further cogni- 
„france of the ſuit.” Salt. 298. pl. 9. 
Pleas to the diſability, conelude to the perſon 
&« by praying judgment if the ſaid plaintiff ought to be 


„ anſwered.” Lut. 44. 639; and pleas in abate- 
ment (when the ſuit is by original) conelude to the 


writ, or declaration, by praying judgment 'of the 


„ writ or declaration, and that the ſame may be 


'* quaſhed,” caſſetur, made void or abated, 5 Mod. 


132; but if the action de by bill, the plea muſt 
pray judgment of the bill,“ and not of the declara- 


tion; the bill being here the original, and the de- 


_claration only a copy of the bill. 


When theſe are allowed, the cauſe is either diſ- 


. miſſed, from that juriſdiction, or the plaintiff is 


ſtayed till his diſability: be removed; or he is obli- 


ged to ſue! out a new writ, by leave obtained from 


the court, or to amend: and new-frame his decla- 


ration, Co. Entr. 271. But when they are over- 


ruled as frivolous, the defendant has judgment of 


reſpon ſeas ouſter, or to anſwer over in ſome better 


manner. Carth. 447. 5 Med. 399. Kay. 329. 


action; that is, to anſwer the merits of the com- 


Conf. ſon, 


- 


it is then incumbent on him to plead a plea to the 


plaint, which is done by confeſſing or denying it. 
A confeſſion of the whole complaint is not uſual), 
for by that, the defendant” ends the matter; to 
avoid which he may ſuffer judgment to go by 


default, 
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default. But frequently he confeſſes one part of the 
complaint (by a cognovit actionem in reſpect thereof), 


and traverſes, or denies the reſt, in order to avoid 


the expence of carrying that part to a formal trial, 
which he has no ground to litigate, A ſpecies of 
this ſort of confeſfion is by payment of money into 
court; which is neceſſary upon pleading a tender, 
or by paying into the hands of the proper officer of 


the court as much as the defendant acknowledges to 


be due, together with the coſts hitherto incurred, 
in order to prevent the expence of any farther pro- 
ceedings; and if after the money paid, the plaintiff 
proceeds, it is at his own peril, He may alſo 


plead a ſet· off, N the defendant acknowledges 


the juſtneſs of the plaintiff's demand on the one 
hand; but on the other, ſets up a demand of his 
own to counter-balance that of the plaintiff, either 
in the whole, or in part; but this muſt. be where 


there are mutual debts between the parties. 2 Geo, 


2. c. 22. 8 Geo. 2. c. 24. | 


- 
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| Pleas that totally deny the cauſe of complaint, General pleas 


are either the general iſſue, or a ſpecial plea in bar. 


The general iſſue, or general plea, is what tra- 


verſes, thwarts, and denies the whole declaration; 


without offering any ſpecial matter to evade it, as 


in treſpaſs, eitner vi et armis or on the caſe for 
conſequential damage, not guilty ; in debt upon con- 


tract, nil debet, he owes nothing; in debt on bond, 


non eſt factum, it is not his deed; on an aſſumpſit, non 
aſſumpſit, he made no ſuch promiſe ; or in real actions, 


nul tort, no wrong done; nul diſſe, no difſeifin ; and 


in a writ of right the miſe or iſſue is, that the tenant 
has more right to hold than the demandant has to de- 
mand, Theſe pleas are called the general iſſue, be- 


cauſe by importing an abſolute and. general de- 
nial of what is alledged in the declaration, they 


amount at once to an iſſue; by which we mean 
a fact affirmed on one fide, and denied on the 


. other. : 4a 


Special pleas in bar of the plaintiff's demand, are Special pleas in 


very various, according to the circumſtances of the bar, 


defendant's 
7 
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defendant's caſe. As, in real actions, a general 
releaſe, or a fine, both of which may deſtroy and 
bar the plaintiff's title. Or in perſonal actions, 
an accord, arbitration, conditions performed, nonage of 
the defendant, or ſome other fact which bn a 


the plaintiff from his action. A ;u/tification is like- 


wiſe a ſpecial plea in bar; as in actions of aſſault 
and battery, ſon aſſault demeſne, that it was the 
plaintiff's own original aſſault, in treſpaſs that the 
defendant did the original thing complained of in 
right of ſome office which warranted him ſo to do; 
or in an action of flander, that the plaintiff is reall 

as bad a man as the defendant faid he, was. The 
ſtatute of limitations may be alfo pleaded in bar, 


for which, ſee the ſeveral ſtatutes under the title 


Limitation of ations. | 
The conditions and qualities of a plea agree: 
1. That it be fingle, and contain only one matter, 


for duplicity begets confuſion. 2. That it be diret 


and poſitive, and not argumentative. 3. That it 
have convenient certainty of time, place, and per- 
ſons. 4. That it anſwer the plaintiff's allegations 
in every material point, 5. That it be ſo pleaded 
as to de capable of trial. Co. Lit. 303, 304. | 
They are uſually in the affirmative, ſometimes in 
the negative, but always advance ſome new fact 
not mentioned in the declaration; and then they 
muſt be averred to be true in the common form, 
« and this be is ready to urs and it is a rule in 
pleading, that no man be allowed to plead ſpecially 
ſuch a plea as amounts only to the general iflue, or 
a tota] denial of the charge ; for pleas that amount 
to the general iſſue, are only facts on which the 
iſſue may be turned in evidence, and therefore are 
not iſſues of fact to be referred to the court, but 
matters of evidence to be determined by a jury, and 
conſequently not good pleas; becauſe they draw to 
the examination of the court what is proper to be 
determined by a jury; but when ſuch los is plead- 
ed, it is a good cauſe of ſpecial demurrer, fince _ 
the fat. 27 Eliz. 10 Co. 95. 4. Roll, Rep. 11a. — 


! 
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Car. 157. being only matter of form. 3 Mod. þ 
166. wn | 
When the plea of the defendant. is put in or Replication, 
filed, if it does not amount to an ifſue or a total 
contradiction of the declaration, but only evades 
it, the plaintiff may plead again, and reply to the 
defendant's plea, which is called a replication : 
either traverſing it, that is, totally denying it; as 
if on an action of debt upon bond the defendant 
pleads ſolvit ad diam, here the plaintiff in his repli- 
cation may my traverſe this plea, by denying that 
the defendant paid it ; or he may alledge new matter 
in contradiftiog to the defendant's pleaz as when 
the defendant pleads no award made, the plaintiff 
may reply and ſet forth an actual award, and aſſign 
a breach: or the replication may confeſs and avoid 
the plea by ſome new matter or diſtinction, conſiſt- 
ent with the plaintiff's former declaration. 
To the replication the defendant rejoins, or puts Rejoinder, 
in an anſwer called a rejoinder. The plaintiff 
may anſwer the rejoinder by a ſur-rejoinder, upon 
which the defendant may rebut; and the plaintiff 
may anſwer him by a ſurrebutter. The whole is 
denominated the pleading, in the ſeveral ſtages of 
which it muſt be carefully obſerved, not to depart 
of vary from the title or defence which the party 
has once inſiſted on, For this (which is called a 
departure in pleading) might occaſion endleſs alter- 
cation. Therefore the replication muſt ſupport the 
declaration, and the rejoinder the plea, without de- | 
parting out of it; yet in many actions the plaintiff, Novel aſſign» 
who has alledged in his declaration a general wrong 
may in his replication, after an — plea by the 
defendant, reduce that general wrong to a more pe- 
culiar certainty, by affigning the injury afreſh, with 
all its ſpecific circumſtances, in ſuch manner as 
clearly to aſcertain and identify it, conſiſtently with 
his general complaint, which is called a new or novel 


aſſi 0 1 Inſt. 124. 8 a : | 
10 any Rage of the pleadings, when either fide Averments on 
advances or affirms any new matter, he uſually - 4 taken, 
17 | RE "..-+ 
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avers it to be true, and this he is ready to verify. 
On the other hand, when either fide traverſes or 
denies the fact pleaded by his antagoniſt, he uſually 
tenders an iſſue, as it is called, the language of 
which is different according to the party by whom 
the iſſue is tendered ; for if the traverſe or- denial 
comes from the defendant, the iſſue is tendered in 
this manner, and of this he puts himſelf upon the 
& country,“ thereby ſubmitting himſelf to the judg- 
ment of his peers; but if the traverſe lies upon the 
plaintiff, he tenders the iſſue, or prays the judg- 
ment of the peers againſt the defendant in another 
form ; thus, ** and this he prays may be inquired 
« by the country; for when in the courſe of plead: 
ing they come to a point, which is affirmed on one 
, fide, and denied on the other, they are then ſaid to 
be at iſſue, all their debates being at laſt contracted 
into a ſingle point, which muſt now be determined 
either in favour of the plaintiff or of the defendant. 
But if either fide (as for inſtance the defendant) 
pleads a ſpecial negative plea, not traverſing or de- 
nying any thing that was before alledged, but diſ- 
cloſing ſome new negative matter; as where the 
ſuit is on a bond, conditioned to perform an award, 
and the defendant pleads negatively, „that no 
„ award was made, he tenders no iſſue upon this 
plea, becauſe it does not appear whether the fact 
will be diſputed, the plaintiff not having yet aſſert- 
ed the exiſtence of any award; but when the 
plaintiff replies, and ſets forth an actual ſpecific 
award, if then the defendant traverſes the replica- 
tion, and denies the making of any ſuch award, 
he then, and not before, tenders an iſſue to the 
plaintiff, which being the end of all the pleadings, 
| is either matter of law or fact. 5 YG 
Demurrer, An iſſue upon matter of law, is called à de- 
murrer ; demoratur, reſts or abides, and it'confeſles 
the facts to be true, as Rated by the oppoſite party; 
but denies, that by the law ariſing upon thoſe fats 
any injury is done to the plaintiff, or that the de- 
fendant has made out a legitimate excuſe ; accord- 


Proceedings in this Court. 


ing to the party which firſt demurs upon the point 
in queſtion. As if the matter of the plaintiff's 
complaint or declaration be inſufficient in law, as 
by not aſſigning any ſufficient treſpaſs, then the 
defendant demurs to the declaration; if on the 
other hand the defendant's excuſe or plea be in- 
valid, as if he pleads that he committed the treſpaſs 
by authority from a ſtranger, without ſetting out 


the ſtranger's right; here the plaintiff may demur 


in law to the plea, and ſo on in every other part of 
the proceedings, where either fide perceives any 


material objeQion in point of law, upon Which he 
may reſt his caſe, and upon the parties joining in 


demurrer, the iſſue is then complete, and the pro- 
ceedings being entered on record, the matter of law 
on which the demurrer is grounded, is upon ſolemn 
argument determined by the court, and not by any 


trial by jury; and judgment is thereupon. accord- 


ingly given. 


- 
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An iſſue of fact, is where the fact only and not the iſſue of ſact. 


law is diſputed; and when he that denies or traverſes 
the fact pleaded by his antagoniſt has tendered the 
iſſue thus, (and this he prays may be inquired of by 


<< the country ;”” or, * and of this he puts himſelf. 


„upon the country,” it may be immediately ſub- 


joined by the other party, ** and the ſaid A. B. 


* doth the like,” which done, the iſſue is ſaid to be 
joined, both parties having agreed to reſt the fate 
of the cauſe upon the truth of the fact in queſtion to 
the determination of a jury. 


- 


During the whole of theſe proceedings from the Continuances, | 


time of the defendant's appearance in obedience to 
the king's writ, it is neceſſary that both the parties 
be continued- in court from day. to day, till the 


final determination -of the ſuit. In the courſe of 


pleading, if either party neglects to put in his 
declaration, plea, replication, rejoinder, and the 
like, within the times allotted by the ſtanding rules 
of the court, the plaintiff, if the omiſſion be his, 
is ſaid to be nonſuit, or, if the negligence be on the 
ide of the defendant, judgment may be had againſt 
him, for ſuch his default; and, after iſſue or de- 


murrer 
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murrer joined, as well as ſome of the previous 
ages of proceeding, a day is continually given 
IE entered upon the record, for the parties to ap- 
pear from time to time, as the exigence of the 
caſe may require, The giving of this day is called 
the continuance, becauſe thereby the proceedings 
are continued without interruption. from one ad- 
Journment to another. If theſe continuances are 
omitted, the cauſe is thereby diſcontinued, and the 
defendant is diſcharged fine die. | 
Pais darrein c- Now it may ſometimes happen, that after the 
dene, when defendant bas pleaded, nay, even after iſſue or de- 
ir de lende. murter joined, there may have ariſen ſome new 
matter, which it is proper for the defendant to 
plead ; as, that the plaintiff, being a feme ſole, is 
fince married, or that ſhe has given the defendant a 
releaſe, and the like; here, if the defendant takes 
advantage of this new matter as early as he poſſi- 
# bly can, viz. at the day given for his next ap- 
pearance, he is permitted to plead it, and is called 
a plea, puis darrein continuance, or fince the laſt ad- 
jourument: for it would be unjuſt to exclude him 
from the benefit of this new defence, which it was 
not in his power to make when he pleaded the 
former: it is dangerous to rely on ſuch a plea, 
without due conſideration; for. it confeſſes the 
matter which was before in diſpute between the 
parties, Cro. Eliz. 49. and it is not allowed to be 
put in, if any continuance has intervened between 
the ariſing of this freſh matter, and the pleading 
of it: for then the defendant is guilty of neglect, 
or laches, and is ſuppoſed to rely on the merits of 
his former plea: alſo it is not allowed after a de- 
mutrer is determined, or verdi& given; becauſe 
then relief may be had in another way, namely, 
by writ of audita querela, which is in the nature of 
a bill in equity» to be relieved againſt the oppreſſion. 
of the plaintiff. This writ is now almoſt rendered 


uſeleſs, fince the courts have ſhewn ſo-much indul- 
oe in granting a ſummary relief upon motion, 


When 


rd Raymond, 4.39. 


— 


P2oreevings in this Court. 


When the parties are at iſſue as before-mention- Yerire, 


ed, the court awards a writ of venire facias upon 
the roll, commanding the ſheriff “ that he cauſe to 
« rome at Weſtminſter on ſuch a day, twelve free 
« and lawful men of the body of the county, by whom 
« the truth of the matter may be better known, and 
« who are neither of kin to the plaintiff or defendant, 


= =. 
7 
F on * 
* . 
* . 


© to recognize the truth of the iſſue between the parties.” 


The jury is not ſummoned upon this writ, and 
therefore not appearing at the day, muſt unavoid- 
ably make default, and a compulſive proceſs is now 


awarded v ig the jurors, called a diſtringas, Diftriogar. 


„ commanding the ſheriff to have the bodies, or to 
« diftrain them by their lands and goods, that x 
% may appear _ the day appointed, (niſi prius 
„ unleſs before that day the chief juſtice ſhall come into 
« London, Weſtminſter, or where the venue is 
&« laid” 

This clauſe of niſi privs was inſerted by virtue of 
the ſtature of Neſiminſler. 13 Edw. 1. c. 30. 42 
Edw. 3. c. 11. | 

The record is paſſed and left with the proper 
officer, viz. the marſhal, who takes it to }/e/min- 


Nifi priui record, 


ter or London, where it is to be tried, and the 


cauſe being previouſly entered, is called on in its 
courſe, and the record is then handed to the judge 
to peruſe and obſerve the pleadings, and what iſſues 
the parties are to maintain and prove, while the 
jury is called and ſworn : the caſe is opened on the 
part of the plaintiff and defendant by their counſel, 
and when 'the evidence is gone through on both 


ſides, the judge, in the preſence of the parties, the 


counſel, and all others, ſums up the whole to the 
jury, with ſuch remarks as he thinks neceſſary. for 
their direction, and giving them his opinion of law 
ariſing upon that evidence, upon which the jury 
are to conſider and return their verdict at the bar; 
which when done is recorded in court, by the clerk 
of the niſi privs, and then they are diſcharged. 

Tf the iſſue be found either for the plaintiff or de- 


fendant, or ſpecially; or if the plaintiff makes de- 
fault, 


Peas. 


Pzoceedings in this Court. 


fault, or is vonſuit; it is entered on the record, 
and is called a peſea, which being entered, judg- 


ment may be ſigned thereon, unleſs ordered by the 
court to the contrary, for the verdict may be ſuſ- 


| pended for certain cauſes by a motion for new trial, 


Execution, 


Executions are 
of five ſorts, 


or arreſted, 6 Mod. 22. Salk. 649. 1 Burr. 390. 

But if the judgment cannot be arrefted, or the 
party obtain a new trial, execution will follow; 
unleſs the party condemned thinks himſelf unjuſtly . 
aggrieved by any of the proceedings; and then he 
has his remedy to reverſe the ſame by bringing a 
writ of error; but he that brings it muſt find ſub- 
ſtantial bail to proſecute the ſame in many caſes, 
and muſt bring it in time ſo as to prevent the 
plaintiff's proceeding, which muſt be before he is 
intitled to ſign his judgment, 3 Fac. I. c. 8. 13 Car. 
2. c. 2. 16& 17Car.2.c.8. 

The execution of the judgment is adapted ac- 
cording to the nature of the action, therefore if the 
plaintiff recover in a real or mixed action, wherein 
the ſeiſin of the 16 is awarded to him, the writ is 
an habere facias ſeiſinam; or an habere facias poſſeſ= 
ſionem. Hach, 470. Co. Lit. 34. Tala fat 

Executions in actions where money only is reco- 
vered, as a debt or damages (and not any ſpecific 
chattel) are of five ſorts, againft the body of the 
defendant, called -a capias ad ſatisfaciendum, or 
againſt his goods and chattels, called a fieri facias; 
or againſt the goods and the profits ot his lands, 


called a levari facias; or againſt the goods and the 


Satisfaction. 


poſſeſſion of his lands, called an elegit; or againſt 
all three, his body, lands, and goods, called an 
extent or extendi facias : but only one of theſe writs 
can be iſſued at one time. 2 fl. 143. Co. Lit. 
290. T. Raym. 346. ; | 

When the plaintiff's demand is ſatisfied, either 
by the voluntary payment of the defendant, or by 
compulſory proceſs, or otherwiſe, ſatisfaQtion ought 
to be entered on the record, that the defendant may 


- not be liable hereafter to be haraſſed a ſecond time 


on the ſame account, 2 Lill. Abr. 495. 


Of 


S 


$ 


Of the Judges and Dfficer 
of the Court. 


T is probable and almoſt certain, that in very 
early times, before our conſtitution arrived at 
its full perfection, our kings in perſon, often heard 
and determined cauſes between party and party; 
but at preſent, by the long and uniform uſage of 
many ages, they [delegated their whole judicial 
power to the judges of the ſeveral courts, which 
are the grand depoſitory of the fundamental laws 
of the kingdom, and have gained a known 
and ſtated juriſdiction, regulated by certain and 
eſtabliſhed rules, which the crown - itſelf cannot 
alter, but by act of parliament, 2 Haw, Pl. of 
the Cr. 2. 1 

In this diſtinct and ſeparate exiſtenee of the judi- 
cial power, in a peculiar body of men, nominated 
indeed, but not removeable at pleaſure, by the 
crown, confifts one main preſervative of the public 
liberty, which cannot ſubſiſt long in any ſtate, un- 
leſs the adminiftration of common juſtice be, in 
ſome degree, ſeparated both from the legiſlative and 
alſo from the executive power : were it joined with 
the legiſlative, the life, liberty, and property of 
the ſubject would be in the hands of arbitrary 
judges, whoſe decifions would be then regulated 
only by their own opinions, and not by any fun- 
damental principles of law; which though legiſla- 
tors may depart from, yet judges are bound to ob- 
ſerve, Were it joined with the executive, this 
union might ſoon be an overbalance for the legiſla- 
tive: for which reaſon by the ſtatute of 16 Car. 1. 
c. 10. which aboliſhed the court of ſtar- chamber, 
effectual care is taken to remove all judicial power 
out of the hands of the king's privy- council, who, 
as then was evident from recent inſtances, 2 

oon 


» 4 


Judges and Officers of the Court, 


| ſoon be inclined to pronounce that for law, which 
was. moſt agreeable to the prince or his officers, 
Nothing therefore is more to be avoided, in a free 
conſtitution, than limiting the provinces of a judge 
and a miniſter of ſtate, | 
As his Mjeſty is, in the eye of the law, always 
preſent in all his courts, his judges are the mirror 
by which the king's image is reflected. It is the 
regal office, and not the royal perſon, that is al- 
ways preſent in court, always ready to undertake 
proſecutions, or pronounce judgment, for the be- 
nefit and protection of the ſubject. Co. Lit. 139. 
Porteſ.-c. 8. | X | 
It is of the greateſt importance to the law of 
England, and to the ſubject, that the powers of the 
judge and jury are kept diſtin ; that the judge de- 
termines the lau, and the jury the fact; and if ever 
they come to be confounded, it will prove the con- 
fuſion and deſtruction of the law of England. per 
Hardwicke, C. J. 
The judges, conſiſt of the Lord Chief Juſtice, 
and three other judges; the former is created 
by writ, and the latter by lett#rs patent; and by 
the tat. 20 Edio. 3. c. 1. they are to take no fee 
but of the king; their commifhon$, in early pe- 
Tiods, were durante bene placito, afterwards guamdieu 
bene ſe geſſerint, with a power to remove them on 
the addreſs of bath houſes of parliament, but now 
they are to continue in their offices during their 
good behaviour, notwithſtanding any demiſe of the 
crown (which was formerly held immediately to 
vacare their ſeats), and their full ſalaries are abſo- 
lutely ſecure to them during the continuance of their 
commiſſions. 1 Geo. 3. c. 23. This a& was made 
at the earneſt recommendation of the king himſelf 
from the throne, “ declaring that he looked upon the 
* independance and uprightneſs of the judges, as efſen-_ 
4% tial to the impartial adminiſtration of juſtice, as one 
© of the bet 2 urities of the rights and libertie. of his 
„ fſubjects; and as meſt conducive to the honor of the 
Cem. fourn. 3 Mar. 1701, YG 
; They 


© croum.” 


Officers of the Crown Side, 


' They are ſovereign juſtices of cer and terminer, 


and ſovertign coroners of the land. 
The preſent Judges art, 


WVilkam Earl of Mansfield, 5500 l. 
Edward Willes, Eſquire, 


al delivery, and of tyre, conſervators of the peace, 


Sir William Henry Afbhur/t, Knight, 12 25 


Francis Bulkr, Eſquire, . 


Dificers of the Crown Side are, 
HE hing's coroner and attornty, commonly 
| called the clerk of the crown, or maſter of 
the crown office, who taxes coſts, nominates all 
ſpecial juries on the crown fide, takes recogni- 
rances, inquiſitions upon the death of any priſoner 
dying in the King's Bench, &c. James Templer, Eſq. 
The ſecondary, who draws up the paper books, 
and makes up an treat of all fines, &c; forfeited 
to the crown, Francis Barlow, Eſq. | 
The clerk of the rules, who draws up all the rules 
of the court, and attends the court to take minutes 
thereof, 8. Midgley, Eg. | 
There are alſo two other officers, the examiner 
Clerks in court. F. Barlow, S. Midgley, R. Belt, 
G. Lepipre, J. F. Abbot, J. O. Jones, H. Deal- 
try, H. Barlow, and Henry Hawkins, Err. 


On the Plea Side, 


T H E chief clerks, ſecondary or maſter, their di- 

puty, marſhal, clek of the rules, clerk of the 

papers, clerk of the day rules, clerk of the dockets, - 

clerk of the declarations, _ of the bails, 1 
2 


; 
SS, 
* . 
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and eftreats, figner of writs, ſigner of the bills of 
* Middleſex, cuſtos brevium, clerk of the upper trea- 
fury, clerk of the outer treaſury, filacer, exigenter, and 
clerk of the outlawries, clerk of the errors, deputy 
marſhal, marſhal and aſſiciate to the thief juſtice, train- 
bearer, clerk of the niſi prius in London and Middle- 
» ſex, clerks of the niſi prius 0 the different counties 
appointed by the cuſtos brevium, crier at nift prius in 
London and Middleſex, receiver general of the ſeal 
effice ; criers, uſbers, and tipfiaffs. | | 


Chief clerks. ' Lord Viſcount Stormont and Jobn 
Way, "£9. | 74.8 w 

Secondary, Edward Benton, Efq. 

Aſſi/tant. Robert Forſter, jun. Ei. 

Marſhal. James Walker, Eq. 

Clerk of the rules. T. F. Abbott, Eg. 

Clerk of the papers. Robert Auſten, E/. 

Clerk of the day rules. John Way, E. 

Clerk of the dockets. John Stride. 3 

Clirł of the declarations, Deputy, J. Madocks. 
| Clerk of the common bails, poſleas, and eſireats, 
Mr. R. Walter. | 

Signer of the writs. Mr. J. Heberden, _ 

Signer of the bills for Middleſex. Brathwaite. 
5 brevium. Sir David Lindſay, Bart. John 
Way, /. 

Clerk 7 the upper treaſury, Mr, Thomas White, 

Clerk of the outer treaſury, Mr, Markett. 
Filacer, exigenter, and clerk of the outlawries. 
Mr. Patience, Mr. T. Adams, + | | 

Clerk of the errors, IJ. Way, Eſq. 

Da marſbal. Mr. Toles ellen l 

Marſbal and aſſociate to the chief juſtice, John 
Way, E/. APE a 

rainbearer. Mr. Wilkinſon. | ; 

Clerk of nifi prius in London and Middleſex, Mr. 
T. Lowten, bath by 
Crier at nifi prius in London and Middleſex, 

M.. J. Douce. | „N 
Staler of the writs, Duke of Grafton; 1 | 
ä | p. 


Attoꝛznies. 


Deb. Mr. Samuel Rogers. Sealer. Sam. Jarvis. 
Criers and uſhers. Mr. Lloyd, Mr. Player, Mr.. 


Hewett, Mr. Nithercliff. 9 j 
Tip/iaff to lord chief juſtice. Mr. John Hill, 
To the ather judges, T. Ridgway. 


Attoꝛnies of the Court. 


NN attorney, atturnatus, or attarnatus in law, 

is an officer appointed by the court, to pro- 
ſecute or defend actions brought againſt or proſe- 
cuted by their clients; and the word is compound- 
ed of the Latin word ad, to; and the French, tourner, 
to turn; to turn a buſineſs over to another.“ 
The ancient Latin name, according to Bra#on, is 
reſpanſalis; and they anſwer to the procurator, or 
proctor, of the civilians and eanoniſts. 


Before the Stat. of Meni. 2. c. 10. all attornies 


were made by letters pateat under the great ſeal, 
commanding juſtices to admit the perſon to be an 
attorney to ſuch a one, 2 It. 249. That fta- 
tute gave all perſons liberty of appearing by attor- 


ney without any letters patent, otherwiſe they were 
to appear each day in court in their proper perſon; 


in conſequence of which, great numbers of attor- 


nies were admitted by the judges, whereby many 


unſkilful ones practiſed, which occaſioned many 
miſchiefs 1 for reſtraining of which, it was enaRted 
by Stat, 4 H. 4. c. 18. “ That the judges ſhould:ex- 
F* amine them, and at their diſcretion to put thoſe tube 
& were virtuous and af good fame on the roll, 9 
on tha contrary to /irike out,” And the Stat, 33 H. 
b. c. 7. limited the number in Norfolk and Suſfolt. 


By 13 V. 3. c. 6. attornies ate to take the ots 


ta government, under penalties and diſability 
practiſe. 2518 | 


12 G. 1. c. 29. If any who bath been con If an attorney | 


victed of forgery, perjury, Sc, ſhall practiſe, C0 
the judge hath power 5 tranſport the offender for 


3 - ſeven tranſport, 25 


convicted of for- 
gery, &c, ſhall 
praQtiſ-, judge to 


FF | Artoznles; 
* ſeven years, by ſuch ways, and under ſuch penal - 


ties as felons. | | 
None to 2 6 No perſon ſhall be admitted to act as an attor- 
_ attorney, unleſs ney, ſue out any proceſs, or defend any action in 
— this court, unleſs he ſhall. have been bound, by 
been ddmitted. contract in writing, to ſerve as a clerk for five years 
to an attorney duly. admitted, as by the ftatute is 
directed, and for the ſaid term of five years ſhall 
have continued in ſuch ſervice, and then be ex- 
amined, ſworn, admitted, and inrolled. 2 Geo. 2. 
0. 23. f. 5. Made perpetual: by Stat, 30 Geo. 2. 

c. 19. /. 75. 
If his maſter If — ; 508 with whom any perſon ſhall be 
mall die, or the bound by contract in writing to ſerve, as aforeſaid, 
. ſhall die before the expiration of ſuch five years z 
five years are or if ſuch contract ſhall by mutual conſent be va- 


expired, then to cated, or ſuch clerk be legally diſcharged by rule 


. or order of court, before the expiration of ſuch 


five years with five years, then if ſuch clerk ſhall, by contract in 
another attorney. writing, ſerve as a clerk to ſome other attorney, 
admitted as aforeſaid, during the remainder of the 
ſaid” five years, ſuch ſervice ſhall be as effeQual as 
if he had ſerved five years to the perſon to whom 
he was originally bound. bid. 
A quaker, on Any perſon being one of the people called 
man "as — Quakers, having ſerved a clerkſhip with an attor- 
may be admitted ney or ſolicitor, and being qualified as by Stat. 
an attorney, 2 Geo, 2. is required, may, on his taking his ſolemn 
ne affirmation, inſtead of the oath by the ſaid act di- 
rected, before ſuch judges, and others who are to 
adminiſter the ſaid affirmation, be admitted and in- 
rolled as an attorney or ſolicitor, as if he had taken 
the ſaid oath. 12 Geo, 2. c. 13. f 8. | 


Jodges, before The judges, before they admit ſuch perſon, are 

they admit them to inquire touching. his fitneſs and capacity, and if 
to take the oath, , EK: g . 

to examine their thereby ſatisfied, and not otherwiſe, are to admi- 

fitneſs, niſter to him, in open court, the oath after men- 

tioned, and cauſe him to be admitted an attorney, 

and his name to be inrolled, without fee or reward, 


E 1 4. B. 


« 1 A. B. di fear, that I will truly and honeflly Ou. 
© demean myſelf in the practice of an attorney, accord= 
« ing to the befl of my knowledge and ability. * 
e «© $9 help.me God.” 


, * 
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No attorney ſhall have more than two clerks at Not th here 1 Ni 
one and the ſame time, who ſhall be bound by con- 8 oO e 
tract in writing. Did. | 

Any perſon ſworn, admitted, and inrolled an at- An attorney of 


; * hi 
torney of this court, with conſent in writing, and hos ia ap Ke 


in the name of any attorney of any other court of other, with con- 
record at Veſiminſter, &c. may ſue out any writ, — 3 
or commence, or defend any action in ſuch court, t. : 
notwithſtanding ſuch perſon; be not ſworn or ad- oy 
mitted an attorney in ſuch court. Se. 10. 

An attorney of this court may by this clauſe of May carry on 
the ſtatute, carry on proceedings in the court of great Mer be tea. 
ſeſſions of Hales, in the name of an attorney Of fent. l 
that court, and declare for buſineſs and ſees. | © oF 

If any ſworn attorney of this court ſhall know- oye Me. 
ingly and willingly permit or ſuffer any other per- pet are uo, i 
| ſon to ſue out any writ, or commence of defend any ;fue out writs, 
action in his name, not being a ſworn attorney, or diſabled from 

a ſworn ſolicitor in chancery, Ce. and ſhall be Pale. 
thereof convicted, he ſhall, from the time of ſuch 
conviction, be diſabled to practiſe, and his ad- 
mittance to be void. Se. 17. | 

A ſworn attorney of this court may be ſworn, A ſworn attor-\ 
admitted, and inrolled, a ſolicitor in all or any of 27 may beace 
the courts of equity, without any fee for the oath, r. 
or any ſtamp, if the maſter of the rolls, &c ſhall, 
on examining him, be ſatisfied that ſuch attorney 
is duly qualified to be io admitted. Se. 20. 

Any perſon in his own name, or in the name of Attorney, Ge. 
any other, ſuing out any writ, or commencing or nanny 
defending any action, in any of the courts of law any writ, e. 
or equity, mentioned in the ſaid act, as attorney ar 8 
ſolicitor, in expectation of any gain, fee, or te- * 
ward, without being admitted, ſhall forfeit 50 J. ta 
the uſe of the perſon who ſhall proſecute, and be 
made incapable to maintain any action for any fee, 

-7 TEN reward, 


t reward, or diſburſement, on account of proſecuting 
or defending ſuch action. Sed. 24. 1 
Perſons bound Perſons bound clerks to attornies or ſolicitors, are 
to ſerve ax cle: ks to cauſe affidavit to be made and filed of the execu- 
| er tion of the articles, within three months next after 
be made within the date thereof; and in every ſuch affidavit ſhall 
three months de ſpecified the names of every ſuch attorney and ſoli- 
3 citor, and of every ſuch perſon ſo bound, and their 
Places of abode reſpectively, together with the day of 
the date of ſuch articles; and every ſuch affidavit 
| ſhall be filed within the time aforeſaid, in the court 
where the attorney, or ſolicitor to whom every ſuch 
perſon reſpectively ſhall be bound as aforeſaid, hath 
5 been inrolled as an attorney or ſolicitor with the 
None to be ad- proper officer; and none to be admitted before ſuch 


mitted before = affidavit be produced and read in court. 22 Geo. 2. 


produced. c. 46. / 3, 4+ £ W: 
No attorney to No attorney ſhall have, take, or retain any 
"take a ler after clerk, who ſhall become bound by contract in 
buſines, * writing aforeſaid, after ſuch attorney ſhall have diſ- 
continued or left off, or during ſuch time as he 
ſhall not actually practiſe or carry on the buſineſs of 
an attorney. Sea, 7. p 
_ Clerk to be em- Every perſon who ſhall become bound, &c. ſhall, 
ployed the whole during the the whole time or term of ſervice, to be ſpe- 
"_ cified in ſuch articles, continue and be actually em- 
ployed by ſuch attorney or ſolicator, or his or their agent 
or agents, in the proper buſineſs, practice, or employ- 
.* _. ment of an attorney or ſolicitor. Set. 8. hs 
If, before the Provided if any ſuch attorney, to or with whom 
| 3 any ſuch perſon ſhall be ſo bound, ſhall happen to 
attorney die, Sc. die before the expiration of ſuch term, or diſcon- 
e de tinue or leave off his practice, or if ſuch contract 
2 aged by, ſhall, by mutual conſent of the parties, be can» 
celled, or ſuch clerk ſhall be mutually diſcharged by 
rule of the court, before the expiration of ſuch 
and be bound to term; and the ſaid clerk ſhall, in any of the ſaid 
ferve for the fe- cafes, be bound by another contract or contracts in 
mainder of the e oy | , ö 
time, writing to” ferve, and ſhall accordingly ſerve in 
manner before mentioned, as clerk to any other 
ſuch practiſing attorney or attornies as aforeſaid, 


eff is | during 
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during the reſidue of the faid term of five years, then | 
ſuch ſervice ſhall be deemed and taken to be as good, ſuch ſervice to be 
effectual, and available, as if ſuch-clerk had conti- 3 — 
nued to ſerve as a clerk for the ſaid term to the ſame ed, Sc. 
perſon to whom he was originally bound, fo as afh- 
davit be duly made and filed of the execution of 
ſuch ſecond contract or contracts, within the time 
and in like manner as is before directed, concerning 
ſuch original contract, Se. 9. een ; 
No attorney of this court ſhall commence any Attornies not to 
action for the recovery of any fees, charges, or diſ- n fur fe gil 
burſements, until one mouth after he ſhall have de- one 22 
livered to the party to be charged therewith, or left delivery of their, 
for him at his dwelling-houſe or laſt place of abode, bill. | 
a bill of ſuch fees, charges and diſburſements, in a — 
mmon legible hand, and in the Engliſp tongue 
(except law terms and the names of writs), and in 
words at length (except times and ſums), ſubſcribed 
with the proper hand of ſuch attorney. And upon. Judges to refer + 
application by the party chargeable by ſuch bill, them tobe taxed. | 
or any other in that behalf authorized, unto any 
judge of the court, c. where the buſineſs, or the 
greateſt part thereof in amount or value was tranſ- 
- ated, and upon ſubmiſſion. of the party, or other 
perſan authorized as aforeſaid to pay the whole, 
that upon taxation; what ſhall. appear. due. to ſuch 
attorney, the judge, &c. is required and empower- 
ed to refer the bill, and the whole of ſuch demands. 
thereupon (although no action be depending touch- 
ing the ſame), to be taxed without any money be- 
ing brought into court. And if the attorney, hav» 
ing due notice, ſhall refuſe to attend ſuch taxation, 
the officer may proceed ex parts (pending which re- 
ference no action ſhall be brought), and upon ſuch, 
taxation the party ſhall forthwith, pay to the attor- 
ney the whole that ſhall be found due, and in de- 
fault be liable to an attachment, or-proceſs of con- 
tempt, or other proceeding, at the election of the 
attorney. And if upon ſuch. taxstion it ſhall be If it appears he 
found that ſuch attorney has been over-paid, then bes been overs , 
the attorney ſhall forthwich pay to the party all 44, kee. 


uch 
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ſuch money as the officer ſhall certify to have been 

ſo overpaid; and in default, ſhall in like manner 

be liable to attachment, or proceſs of contempt, or 

other proceeding, at the election of the party. And 

the court is to award cofts of ſuch taxation, ac- 

| cording to the event thereof, viz. if the bill taxed 
jf leſs than be leſs by a ſixth part than the bill delivered, the at- 
bon, torneyis to pay the chr; if not leſs by a farb part, 
if not leſs, the the court at diſcretion ſhall charge the attorney or 
client to pay. client according to the reaſonableneſs or unreaſon- 
Not to extend to ableneſs of the bill. 2 Ges, 2. c. 23. , 9. 
by bil or e Nothing in the ſaid act contained ſhall extend to 

© + between one ſo- any bill of fees, charges, and diſburſements, due 
— and an- from any attorney or ſolicitor to any other attorney 

| or ſolicitor, or clerk in court, but that every ſuch 
attorney, ſolicitor, or clerk in court, may uſe why 

remedy for recovery of his fees, charges, and diſ- 

burſements, againſt ſuch other attorney or ſolicitor, 

as he might have done before the making the ſaid 

act. 12 G. 2. c. 13. / 6. | 15 

A bill may be wrote with ſuch abbreviations as 

are commonly uſed in the Znghfb language, bid. 

edt. 5. 3 - 

* . be court will not order that an attorney ſhall 

deliver his bill, and that the ſame ſhould be taxed 

on one and the ſame motion, they being diſtinct 
matters, and the latter part may prove fruitleſs; . 
the bill may be reaſonable, and no occaſion to tax 

it; dut the motion muſt be fox the attorney to de- 

liver his bill, and then, if there be proce te the 

client may move to have it taxed; but the more 

uſual way is to ſummons the attorney before a 

| judge; and if the judge's order be diſobeyed, to 

10 move the court that the order may be made a rule 
3 thereof, and then proceed to an attachment in cafe 

of further contempt. 
An attorney's bill, for conveyancing buſineſs 
only, is not liable to be taxed, otherwiſe than by 
- a jury upon'a fhantum meruit, ſed quere. 
Attorney acting If any ſworn attorney ſhall act as agent for any 
s agent, or per- perſon or perſons not duly qualified to act. as an at- 
OO Rey _ torney 
2 5 
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or ſolicitor as aforeſaid, or permit or ſuffer to be uſed ſo r 
his name to be any ways made uſe of upon the ac- A = * 
count, or for the profit of any unqualified perſon qualified perſon, 
or perſons, or ſend any proceſs to ſuch unqualified {hereby to enable, 
perſon or perſons, thereby to enable him or them . ,, hl | 
to appear, act, or practiſe in any reſpect as an at- ney, to be rock 
torney or ſolicitor, knowing him not to be duly ff the roll. 
qualified as aforeſaid, and complaint ſhall be made 
thereof-in a ſummary way to the court from whence 
any ſuch proceſs did iſſue, and proof made thereof 
upon oath to the ſatisfaction of the court, that ſuch 
ſworn attorney had offended therein as aforeſaid, 
then every ſuch attorney ſo offending ſhall be ſtruck 
off the roll, and for ever after diſabled from prac- 
tiſing as an attorney or ſolicitor ; and in that caſe, 

d upon ſuch complaint and proof made as afore- 
aid, it ſhall be lawful for the (aid court to commit N 
ſuch unqualified perſon, ſo acting or practiſing as 
aforeſaid, to the priſon of the ſaid court, for any 
time not exceeding one year. 22 Geo, 2. c. 46. 

„ IN, | - 
. No perſon ſhall act as a ſolicitor, attorney, or None to aft us 
agent, or ſue out any proceſs at any general or . 5 PE 
quarter ſeſſions of the peace, either with reſpe& to added accorging 
matters of a criminal or of a civil nature, unleſs to 2 Geo. 3. c. 23. 
ſuch perſon ſhall have been heretofore admitted an , 
attorney of one of the courts of record at Weſtmin- | 

ſter, and duly enrolled purſuant to Stat. 2 Ges. 2. 

c. 23. 3 or be hereafter admitted an attorney, and 9 
inrolled as aforeſaid, purſuant to this act, or ſuch 

other law as ſhall be then in being; and unleſs 

ſuch perſon ſhall continue ſo entered on the roll at 

the time of ſuch his aRing in the capacity aforeſaid : 

but every perſon who ſhall ſo act, not being ad- 

mitted and inrolled as aforeſaid, ſhall be ſubject to 

a penalty of fifty pounds, to be recovered by action 

of debt, bill, &c. by any perſon who ſhall ſue for 

the ſame, within twelve months after the offence 

committed, with treble coſts of ſuit, And'if any 

attorney ſhall permit any perſon, not being ad- 

mitted and enrolled as aforeſaid, to make uſe of his 

name 
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name in the courts of general or quarter ſeſſions, as; 
aforeſaid, ſuch attorney ſhall be ſubject to the like 
penalty of fifty pounds, to be recovered as aforeſaids 
ez ns A Seft. 12. f N irn 10 
Perſons exempt= Provided that nothing herein contained ſhall ex- 
yy 5 tend to deprive the attornies of the dutchy of Lan- 
8 cgſſer, or of the courts of great ſeſſions in Hales, or 
of the counties palatine of Cheſter, Lancaſlar, and 
Durham, from acting within their reſpective juriſ- 
dictions. Sect. 13. ; s {ks 
No attorney to be leſſee in an ejectment, nor bail 
for a defendant in this court. R. Mich, 1654. 
Not to change No perſon, without rule of court, or order of a 
qurorney without ;udge, and notice to the adverſe party or his attor- 
court, ney, ſhall change or ſhift his attorney; and ſuch 
attorney newly coming in, to take notice at his 
peril of the rules whereunto the former attorney 
liable, had he continued. Mich. 1654. 
Nor till the for= This court will not permit an attorney to be 
mer bill be paid, changed in a cauſe, and another attorney appointed 
in his ſtead, till his bill of fees and diſburſements 
ſettled and paid. 


H. T. 1768, Fr ay arey after the octave of the purification of the 


Bleſſed 
1 the third. | 
Rules reſpecting Mhereas the habitations of many attornies practiſing in 
attornies enter - this courts reſident in and near the cities of London and 
in the bock. ang Weſtminſter, are often very difficult to be found, 
where notices, Whereby it is impracticable to ſerve them with notices, 
Se. are to be ſummonſes, orders, and rules, to the great. delay of tha 
proceedings in this court : For remedy whereof for the 
future, It is ordered, That the maſter ſhall forth · 
with cauſe to be prepared a proper alphabetical book 
for the purpoſes after mentioned, and that the ſame 
ſhall, be publicly kept at the maſter's office in the 
King's Bench Walks,” there to be inſpected by any 
attorney, or his clerk, without fee or reward, 
And that every attorney practiſing in this court, 
and reſiding in Landon or Mſfiminſtar or within ten 
miles of the ſame, ſhall, before the firſt day of the 
next term, enter in ſuch book (in alphabetic 8 
1 . er 
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det) his name and place of abode, or ſome other 
proper place within the cities of London or Weſtmin- 
fer, whete he may be ſerved with ſuch notices, 
ummonſes, orders, and rules. And every attor- 
ney afterwards to be admitted, and practiſing and 
reliding, as aforeſaid, ſhall upon his admiſſion make 
the like entry; and as often as any ſuch attorney 
ſhall change his place of abode, or the place where 
he may be ſo ſerved with notices, ſummonſes, or- 
ders, and rules, he ſhall make the like entry 
thereof in the ſaid book. And that all notices, 
ſummonſes, orders, and rules, which do not re- | | 
quire a perſonal ſervice, ſhall be deemed ſufficiently -—- * | 
ſerved on ſuch attorney, if a copy thereof ſhall be | 
left at the place laſtly entered in ſuch book, with 
any perſon reſident at, or belonging to ſuch place. 
And if any ſuch attorney ſhall negle& to make ſuch 
entry, that then the fixing up of any notice, or the | | 
copy of any ſummons, order, or rule, for ſuch at- "- v0 | 
torney in the ſaid maſter's office, ſhall 'be deemed a 
ſufficient ſervice, unleſs the matter ſhall be ſuch as ' 
requires a perſonal ' ſervice. And it is further or- | 
dered, that a copy of this rule ſhall be publicly - 
fixed up in the ſaid maſter's office, and that another 
copy thereof ſhall alſo be fixed up in the chambers 
of each of the judges of this court. | 
N. B. It is expected that ſuch practiſers who 
live remote from the Temple, ſhall add to the place 
of their abode, where, and with whom, notices, ' 
ſummonſes, orders, rules, and other proceedings 
that do not require perſonal ſervice, may be left | 
near any of the Inns of Court, or Chancery, | ; 
By ſtat. 25 Geo. 3. c. 80. after the firſt of No- Certificates ts be 
vember 1785, there ſhall be raiſed and levied the unn out an 
rates and duties following : That every ſolicitor, pinive rn? 
attorney, notary, proctor, agent, or procurator, tifing in any 
admitted, enrolled, or regiſtered in any of his ma- courts 40. 
jeſty's courts at Ye/ftminſter, or in any eccleſiaſtical — 3 
court, or in any of the courts of admiralty or | 
; Cinque ports, or in any of his majeſty's courts in 
Scotland, the great ſeſſions in Malis, or in any courts 
25 5 . in 
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in the counties palatine, or in any other court in 

in Great Britain, holding pleas, where the debt of 

damage ſhall amount to 408. or more, ſhall, pre- 

vious to his commencing or defending any ſuit of 

_ _ proſecution, take out annually a certificate of ſuch 

Thoſe refding his admiſſion, enrolment, or regiſter : That for and 

in London _ upon every ſuch certificate ſo taketi out by ia; fo- 

* 40a. ron licitor, &c, who ſhall refide in any of the Inns of 

or Edinburgh, to Court, or in the cities of London or of ang the 

P A. fora horough of Southwark, the pariſh of Saint Paneras, 

W and Saint Mary le Bone, or within the bills of mor- 

. tality, or within the city of Edinburgb, there ſhall be 

any other Charged a ſtamp - duty of 51. and in any other part of 
part, 3l. _ ae F 8 1 5 - 

; fter the of November 1785, every perſon 

2785, ney! admitted, ſworn, enrolled, or revidiewd © follcites, 

noting onicirors attorney, &c. in any one or more of the courts afore- 

ally deliver in a ſaid, who ſhall commence, carry on, or defend any 
note of his name action, ſuit, or proſecution therein, ſhall annually, 
and rebdence, during ſuch time as he ſhall continue ſo to practiſe 

obtain 4 certig.. therein, deliver into ſome one of the courts in 

cate, which he ſhall have been admitted, ſworn, enrolled, 

or regiſtered, in ſuch manner as is herein-after 

directed, a paper or note, in the proper hand-writ> 

ing of every ſuch ſolicitor, &c. containing his name 

and uſual place of refidence, and marked and 

: ſtamped with the proper mark or ſtamp denoting 

the duty herein before impoſed upon certificates, 

according to the place of ſuch his reſidence as afore- 

ſaid 3 and thereupon every ſuch ſolicitor, &c. ſhall 

be intitled to have a certificate (if the ſame ſhall be 

a required) in the manner herein after directed. /. 3. 

Officers for The chief clerk of the king's bench, or his de- 

eg — wh puty, the clerk of the warrants in the court of 

eater in England, common pleas, or his deputy, the clerk of the pleas 

| in the exchequer office of pleas, or his deputy, the 

prothonotaries of the reſpective counties palatine of 

-  - Lancaſter, Cheſter, and Durham, and of the great 

ſeſñions in Malis, or their reſpective deputies, and 

ſuch officers of the inferior courts of law as the 

judge or judges of the inferior courts N | 
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ſhall appoint, the ſenior clerk of the petty bag 
office in the court of chancery, or his deputy, the 
| king's remembrancer of the court of exchequer, or 
his deputy, the chief clerk of the dutchy chamber 
of Lancaſter, or t.is deputy, the regiſter of the re- 
ſpective courts cc equity in the ſaid counties palatine, 
and of the great ſeſſions in Wales, or their deputies, 
ſhall, and they are hereby required, from time to 
time, upon payment of 18. to enter the name and 
place of reſidence of ſuch attorney, &c. and who ' 
ſhall have delivered in ſuch paper or note in writ- 
ing, duly ſtamped, and required a certificate of his 
enrolment as expreſſed, in rolls or books to be pro- 
vided and kept for that purpoſe in the ſaid ſeveral 
and reſpeQive offices: and ſuch officers ſhall ſub- Entering offi- 
ſcribe to every ſuch paper or note in writing, To de - ce to dons 
livered in, a certificate ſigned by every ſuch officer delivered. 
reſpectively, according to the form of the ſchedule 
annexed ; to all which ſaid rolls or books, in the 
ſaid courts reſpectively, all perſons ſhall and may, 
at all ſeaſonable times, have free acceſs, without 
fee or reward. /. 4. F 
Every certificate ſhall bear date on the day on Entering officers, 
which the ſame was iſſued, and ſhall endure and Ce. to iſſue an» 
remain in force for the ſpace of twelve calendar aich mußt t 
months, to commence from the firſt of November renewed ten 
1785, upon all certificates to be iſſued on or before 9215 before en- 
| that day, and upon certificates to be firſt iſſued to *'*"*® 
any perſon or perſons, after the ſaid firſt. day of 
November 1785, to commence from the date of 
every ſuch certificate ; which ſaid certificate ſhall 
be renewed at leaſt ten days previous to the expira- 
tion of the time for which it was granted, and ſo 
yearly and every year, fo long as ſuch ſolicitor, c. 
ſhall continue to practiſe in any ſuch court in man- 
ner as aforeſaid. / 5. | 
Perſons reſiding in any of the Inns of Court, or in Perſons refding 
the cities of London or We/tmin/ter, or the borough of f*? _ = 
Southwark, the pariſh of Saint Pancras, or Saint limits of 3 
Mary le Bone, or within the bills of mortality, or bigher duties 
within the city of Edinburgh, for the ſpace of forty oN the ſame, 
mz 


Artomnies; 


Ways, or more, in any one year, every ſuch ſolicitor, 


Sc. ſhall be deemed to be reſident within the limits 
of the different diſtricts, and ſhall be liable to the 
higher duties impoſed on certificates, notwithſtand- 


ing ſuch ſolicitor, &c. ſhall or may at other times in 


Penalty on act- 
ing without 
certificate, or 
giving in a falſe 
place of reſi- 
dence, 


Perſons having 
R taken out certi- 

Geates may act 

for others who 


have alſo taken 
| them out, 


Perſon under 
one certificate 
may att in any 
other court in 
which be is 
Twern, Se. 


each ſuch year, reſide elſewhere without the limits 


laſt mentioned. /. 6. 


Penalty of 50]. on every perſon who ſhall, in bis 
own name, or in the name of any other perſon, ſue 
out any writ or proceſs, or commence, / proſecute, 
carry on, or defend any action or ſuit, or any pro- 
ceedings as a ſolicitor, c. in any of the courts 
aforeſaid, for or in reſpeR of any gain, fee, or re- 
ward, without having obtained ſuch certificate, or 
ſhall deliver in to the reſpeRive officers appointed 
any falſe or fiftitious place of refidence, with intent 
to evade the payment of the higher duties; and 
made incapable to maintain or proſecute any action 


in any court of law or equity, for the recovery of 


any fee, reward, or diſburſements, on account of 
proſecuting, carrying on, or defending any ſuch 
action, ſuit, or proceeding, / 7. 

Any perſon having du) obtained a certificate, 
may ſue or defend any ion in the name and by 
conſent of any other ſolicitor, &c. of ſuch court in 
writing firſt had and obtained, and figned by him in 
like manner as he might have lawfully done before 
this act, provided ſuch ſolicitor, &c. in whoſe 
name ſuch proceedings ſhall be inſtituted, com- 
menced, or carried on, ſhall alſo have firſt duly ob- 
tained a certificate out of the court wherein he is 
ſworn, &c, in manner as herein before is directed; 


or in default thereof, every ſuch ſolicitor, &c. ſhall 


be liable to the like penalties, &c. as any other ſo- 
licitor is by this act made ſubject and liable to. / 8. 

It ſhall and may be lawful for any perſon duly 
ſworn, admitted, &c, a ſolicitor, &c. in any two or 
more of the ſaid courts reſpectively, under a proper 
certificate obtained from either of the ſaid courts 
reſpectively, to commence or defend any action or 


ſuit in any of the ſaid other courts in which he is fo 


ſworn, 


ſworn, Ec. although ſuch certificate ſhall or may 
not have iſſued from ſuch other court, / . c 

Where country attornies are concerned, declara- 
tions, pleas, and other proceedings, ſhould not be 
delivered and carried on in the country, but by the 
agents in town. If a rule be given to declare, and 
the plaintiff's attorney agrees that a demand of a_ 
declaration may be made on him in the country, 
which is accordingly done, and a non pros ſigned 
for want of a declaration, the non pros is irregular, 
and may be ſet aſide; for by the practice of the 
court, the declaration ſhould have been demanded 
of the agent in town. 

If the agent of the plaintiff's attorney gives the Time to plead, 
agent for the defendant time to plead, the country 
a——_— cannot ſign judgment till that time be ex- 

ired, | 
x Notice of trial muſt be given in town ; but a Notice of trial. 
countermand may be given in the country. | 

« That no ſheriff, ſheriff 5 clerk, receiver, nor No under: ſheriff 
&« ſheriff's bailiff be attorney in the king's courts, or clerk, æe. be 
during the time that he is in office with any ſucßh ©. 
&« ſheriff.” Stat, 1 H. 5. c. 4. | 

An attorney admitted fraudulently, was ſtruck — frie- 
off the roll, and attachment was granted againſt the — = 
maſter, 2 Black. Rep. 991. ; 

Attornies are not privileged from ſerving in the Not privileged 
militia, or paying for ſubſtitutes in their ſtead, from ſerving in , 
kid. 1120. OK. ee 

They are liable to be puniſhed in a ſummary way, Attornies liadle 
either by attachment, or having their names ſtruck ebe punied in 
out of the roll for ill-praGice, attended with r 
and corruption, and committed againſt the obvious 
rules of juſtice, and common honeſty ; but the 
court will not eaſily be prevailed on to proceed in 
this manner, if it appears,. that the matter com- 
plained of was rather owing to neglect or accident, 
than deſign ; or if the party injured has other re- 

— by act of parliament, or action at law. 
12 Med. 251, 318, 440, 583, 657 | 

They are alſo liable to be puniſhed for baſe and 400 for doſe and 
unfair dealings towards their clients in the way of vat 

E buſineſs, 
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hofinefs, as for protracting ſuits by little ſhifts and 
devices, and putting the parties to unneceſſary ex- 
pence, in order to raiſe their bills ; er 
fees for buſineſs that was never done; or for refu 
ing to deliver up their clients writings with which 
they had been intruſted in the way of buſineſs z or 
money which has been recovered and received by 
them to their clients uſe, and for other ſuch like 
groſs and palpable abuſe. 2 Haw. Pl. of the Cr. 
144. 8 Mod. 306. 12 Mod. 516. 1591 
May detala writ- An action lies againſt an attorney for neglecting 
inge, Kc. until to charge a perſon in execution at his client's ſuit, 
— according to a rule of court; although it ſeems it 
was rather want of judgment than negligence, 
3 Will. 325.; but the court will not proceed 
er him for it in a ſummary way. 4 Burr. 
20800. 7 | * 
When may de- An attorney or ſolicitor, having fees due to him, 
tain, may detain writings until his juſt fees are paid; but 
if therg are none due to him, the court, on motion, 
will compel the dehvery of them, 1 Lill. 148. z but 
he cannot detain writings, which are delivered upon 
ſpecial truſt, for the money due to him in that very 
| © buſineſs. '' Mod. Caſ. L. and Eg. 306. 
When'ay attor- If a man hath a joint cauſe of action againſt two, 
ney may be ar- one an attorney, and the other not, he muſt arreſt 
relied, © both, and declare againſt them as in cuftody of the 
© marſhal. 2 Salk. 544. 2 Lev. 129. | | 
An attorney baa An attorney has alien on the money recovered by 
a lien on the bis client, for his bill of coſts: if the money come 
money recovered " 3 | 18 
for his bill ef to his hands, he may retain to the amount of his bill. 
colts, He may ſtop it in tranſiiu, if he can lay hold of it; 
if he apply to the court, they will prevent its be- 
ing paid over till his demand is ſatisfied. If the at- 
torney gave notice to the defendant not to pay till 
his bill be diſcharged, a payment by the defendant, 
after ſuch notice, would be in his own wrong, and 
| like paying a debt which has been aſſigned after no- 
tice. Dough. 226. | 6 
A verdict was given for 20l. and error brought 
the plaintiff compromiſed with defendant for ten 
guineas for the debt and coſts (after he had been in 


gaol 
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paol for two years), a motion was made for a rule 
to ſhew cauſe why the defendant ſhould not pay the 
plaintiff's attorney's bill; but it was diſcharged, be- 
cauſe the application went to the extent of contro- 
verting the validity of a payment of the whole debt 
and coſts to a plaintiff without the privity of his at- 
torney ; and it would-be too much to. ſay, that a 
defendant ſhall not tranſaQ the buſineſs of a, cauſe _ 5 
with the plaintiff himſelf, in a caſe where there has | ; 
been no notice not to do ſo from the attorney, either | % 
expreſs or implied. Dougl, Rep. 226.  _ 
An attorney was ordered to pay coſts (as well as Attorney ordered 
his client), having joined in an affidavit to ſupport to pe cofls. 
a frivolous complaint, and made zeſentful declara- 
tions, which ſhewed him to be perſonally active in 
it. 2 Burr. 654. N 1 | 
They are to be governed by the maſter, and to To be governes 
attend him on notice; Hil. 15 Car. 2. may file bills dy the maſter, 
and declarations, paying two ſhillings a term, and 
examine the files gratis. Adich. 15 Car. a. reg. * 
Not bound to diſcover and give in evidence the Not bound to , 
contents of a deed ſhewn by his client, nor any in- diſcorer, 
ſtructions given him by his client, nor can he be 
forced to act againſt his will, I 


cirtuit. 


HE courts of aſſize, and nifi prius, ate com- The court of 

poſed of two or more commiſſioners, who are 

twice in every year ſent, by the king's ſpecial com- 

miffion, all round the kingdom (except London and 

Middleſex), to try, by a jury of the reſpeRive 

counties, the truth of ſuch matters of fact as are 

then under diſpute in the courts of J/eftminſter-hall. 

They came into uſe in the. room of the ancient juſ- 

tices in eyre, who made their circuit once in ſeven N 

years, for the purpoſe of trying cauſes. Co. Litt. : 
* Mag. Cart. 12. | . 


29 | 
The preſent juſtices of aſſize and niſi privs, are 
derived from the ſtatute of Vm. 2. 13 Ed. 1. 
| | E 2 8 30. 


$2 ; Circuit, 


e. 30. 14 Ed. 3. c. 16. and muſt be two of the 
king's juſtices, of the one bench or the other; or 
the chief baron of the exchequer, or the king's ſer- 
jeants ſworn ; and uſually make their circuits after 
Hilary and Trinity terms. 3 Ed. 1. c. 51. 
No man ſnall be judge of aſſize in his own coun- 
| try, 4 Ed. 3.c. 2. 8 Ric, 2. 6. 2. 33 H. 8. c. 24. 
Judges autho- The judges fit by virtue of five feveral authori- 
_ ties. I. The commiſſion of the peace. 2. A commeſ- 
fron of oyer and terminer. 3. A commiſſion of general 
gaol delivery. 4. = aſfize, directed to 
the judges and clerk of afhze, to take the aſſizes: 
that is, to take the verdi of a peculiar ſpecies of 
jury called an aſſize; and ſummoned for the trial 
of landed diſputes. 5. That of mf Prius, which 
s is à conſequence of the commiſſion of aſſize being 
= annexed to the office of thoſe juſtices by the far. of 
Weſt. 2. 13 Ed. 1. c. 30. and it empowers them to 
73 = all queſtions of fact iſfuing out of the courts at 
Trial at ; Weſtminſter, that are then ripe for trial by jury. The 
33 original of the name is this: all cauſes commenced 
in the courts of Veſiminſter- hall are by the courſe of 
the courts appointed to be there tried, on a day frxed 
in ſome Eaſter or Michaelmas Term, by a jury return- 
ed from the county wherein the v.68 of action 
ariſes: but with this proviſo, i privs jufticiari ad 
7225 capiendas venerint; unleſs before the day pre- 
xed the judges of afſize come into the county in 
1 queſtion. This they are ſure to do in the vacations, 
preceding Fafter and Michaelmas term, and there diſ- 
of the cauſe ; which ſaves much expence and 
trouble both to the parties, the jury, and the witneſſes, 
The feveral counties in England are divided into 
fix cir cuns, viz. | 


The fercpal The Afidland, cottaining the counties of 


; Rutland, Leiceſter, 
Lincoln, Warwick. 
N. ottingham, 0 


Nor falt. 


Northumberland, 


The officers belonging to the circuit are, the clerk Officen 
of aſſize, the aſſociate, clerk of arraigns, clerk indict- 
ments, judges mar ſbal, cryer, clerk, and tip/laff. 

The ſheriff of each county, and his deputy, are 
to attend the judges, and the coroner alſo attends to 
deliver in all inquiſitions, c. to the clerk of affize 
in court, and he is to retarn all writs of wenire, diſ- 
tringas, and habeas corpora, where the ſheriff is a 
party in the ſuit ; which writs are ſpecially directed 
to him for that purpoſe. - a „ 

Clerks of afſize and aſſociates for the ſeveral eir- Clerks of ange. 
cuits are, | ; 

Home. Jerome Knapp, Eſq. 
Aſſociate, Mr. William Pope, 
Midland. John Biencowe, Eſq 
Aſſociate, Mr, Adams, 


E 3 


Norfolk. | 


Terms. | 


Norfolk, Gerrard Dutton Fleetwood, Eſq. 
Aſſociate, Mr. Bury. 
Northern, Jahn Riggs, Eſq. 
Aſſociate, Mr. F. Hilditch. 
Oxford. Meredith Price, Eſq. 
Aſſociate, Mr. Benjamin Price. 
Weſtern. . Fobn Follet, Eſq. 
Aſſociate. Mr. 7obn Clarke. 


of the Terms. 


HE. Terms, are thoſe ſpaces of time, where- 

in the courts of juſtice are open, for all that 
complain of wrongs,' or injuries, and- ſeek their 
rights by courſe of law or action, in order to their 
redreſs, and during which the courts of Feft- 
minfler-hall fit and give judgments, hear com- 


plaints, Ce. 


Theſe Terms are ſuppoſed, by Selden, to have 
been inſtituted by William the Conqueror, but Spel- 


man hath ſhewn that they were gradually formed 


from the canonical conſtitutions of the church; 


being no other than thoſe leiſure ſeaſons of the year, 


Formerly the 
whole year was 
one term. 


dom. And ſo extravagant aſterwards, the regard 


which were not occupied by the greateſt ſeſtivals or 
faſts; or which were not liable to the general avo- 
cations of rural buſineſs. 15 8 | 
- In very early times, the whole year was one con- 
tinual term, for hearing and deciding cauſes ; but 
when our legal conſtitution came to be ſettled, the 
commencement and direction of our law terms, 
were appointed with an eye to thoſe canonical pro- 
hibitions ;z and it was ordered by the laws of king 
Edward. the Cenfeſſr, * That from Advent to the 
« oftave of the Epiphany,” from Septuageſima to the 
oftave of Eaſter, from the Aſcenſion to the oftave of 
Pentecoſt; and from three in the afternoon of all Sa- 
turdays till Monday morning, the peace of God and 
holy church ſhould be kept throughout all the king- 


that 
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that was paid to theſe holy times, that though-the 
author of the mirror mentions only one vacation of 
2 conſiderable length, containing the months of 
Auguft and September ; yet Britton is expreſs, that in 
the reign of king Edward. I. no ſecular plea could 
be held, nor any man ſworn on the evangeliſts. in 

the times of Advent, Lent, Pentecoſt, - harveſt, and 
vintage, the days of the great litanies, and all ſo- 
lemn feſtivals : but he adds, that the biſhops and 
prelates did nevertheleſs grant diſpenſations, of 
which many are preſerved in Rymer's, federa of the 
time of king Henry III. that aſſiaes and juries might 
be taken in ſome of theſe holy ſeaſons, upon rea- 
ſonable occaſions. And ſoon. afterwards @ general 
diſpenſation was eſtabliſhed in parliament by ſtatute 
M. 1. 3 Ed. 1. c. 51. which declares, that as 
it is great charity to do right unto all men at all 
times when need ſhall be, it is provided, That 
% affizes of novel differſin, mort d anceſtor, and dar- 
« rem preſentment ſhould be taken in Advent, Septu- 
4 agefima, and Lent, even as well as inqueſis, and 
6 that at the ſpecial requeſt of the king, is the biſhops,” 
The portions of time not included within theſe pro- 
hibited ſeaſons, fell naturally into a fourfold divi- 
fion, and from ſome feſtival or ſaint's day that im- 
mediately preceded their commencement, were de- 
nominated the terms of Saint Hilary, Eaſter, Tri- 
nity, and Michaelmas : which terms have been ſince 
regulated and abbreviated by ſeveral acts of parlia- 
ment, particularly Trinity term, by ſtat, 3a Hen. 8g. 
c. 2. and Michaelmas term by ſtat. 16 Car. 1. c. 65. 
and again by ftat. 24 Geo. 2. c 48. | N 

There ate, in each of theſe terms, ſtated days 51H. 3. ft. 3. 

called days in bank, dies in banco that is, days of oy ng he 
appearance in the court of Common Pleas, called 3 
uſually lancum, or commune bancum, to diſtinguiſh 
it from bancum regis, Which are generally at the 
diftance of a week from each other, and regulated " - * 
by ſome feſtival. of the church: on ſome one of K a 
theſe days in bank, all original writs muſt. be made | 
returnable ; and-therefore they are generally called 
the returns of that term; whereof every term hag 
. E 4 | mote 


Of the Terms, 


more or leſs, ſaid by the mirror, c. 5. ſec. 108. to 
have been originally fixed by king Alfred, but cer- 
tainly ſettled as early as the ſtat. of 51 Hen. 3. ſt. 2. 
But though many of the return days are fixed upon 
Sundays, yet the court never fits to receive theſe 
returns till the Monday after; and therefore no pro- 


ceedings can be had, or judgment given on the Sun- 


Abr. 569. | 1 ru“ 

The 7 return in every term is, properly ſpeak- 
ing, the firſt day in that term; as for inſtance, the 
laue of Saint Hilary, or the eighth day incluſive 
after the feaſt of that ſaintz which falling on the 
thirteenth of January, the ofave therefore, or the 


day. Salk. 627. 6 Mod. 250. 1 Jon. 156. 2 Lill. 


fiirſt day of Hilary term, is the twentieth of January: 


and thereon the court ſits to take eſſoigns, or ex- 


cuſes, for ſuch as do not appear according to the 


ſummons of the writ ; wherefore this is uſually 
called the efloign day of the term. But the per- 


- ſon ſummoned, has three days of grace, beyond the 


return of the writ, in which to make his appear- 
ance ;z and if he appears on the fourth day incluſive, 
it is ſufficient. 2 Lill. Abr. 569. 1 Inſt. 135 


Returns of Writs, 


Michaclmai term, which contains three weeks, and twa days, 
hath four returns. 2 e 


y Original. By Bil. 
1. On the merrow of All Souls. 1. O next after the mor- 


row of All Souls. 


2. On the moron of Saint Mar- 2. On ngxt after the mor- | 


tin. 
tin 


tin. 


3. Is eight days of Saint Mar- 3. On next after eigh 
_ 4+ In fifteen ans of Saint Mar- 


day: of Saint Martin. 
4. On next after 
, Kies et vr fre 


LE 


Hilary 


Of the Cem. of 
Hilary terw, which contains three weeks, bath four returns. 


By Original. | By Bill. 
1. 15 right days "of Saint Hilary, 1. Os * after eight days 


2. In fifteen days Saint Hilary, 2. On next after Fifteen 
days of Saint Hilary. 
* On the marrow of the purifi- 3. On next after the mor- 
cat row of the e 
7 * eight days of the purifica- 4. On next after eight 158 
tion. of the purification. 


Eafler term, which contains three weeks and fix days, hath 


five returns. 


By Original. By Bill. 
1. In Haun days of Eaſter. 1. On next after fifteen 
days of Eaſter, | 
2. In three weeks of Eaſter, 2, On next after three 
| eweeks fr 8 the day of Eaſter. 
3. Is one month of Eaſler, next after ona 
fon = dey of Eaſter. 
4. In five weeks from the day of next after fu 
Eaſter. 5 from the day of Eaſter. 
3 On the morrow of the aſeen- 5. On © ns 
fron. row of the eo 
Trinity term, which contains twenty days, hath four returns. 
By Original | By Bill. 
1. — the ul Tr 1. On next after the mor- 
nity. row of the holy Trinity. 
2. In tight days of the holy Tri- 2, 2 next after eight days 
nity, of the holy — ; 
3. in fifteen days of the holy 3. On $4 a 
Trinity. coy 1 the boſy Trinity. 
4+ in thrge weeks of the * next after three 
Trinity. 85 2 Trinit 7. 


Every day in the term (except Sundays, or days on which the 
court does not fit) is a good return by bill: the court does not 
ſit on the feaſt of the en aſcenſion day, and Midſummer- 
unleſs it happens on Friday next after Trinity Sunday ; n it 

good by Hat. 32 wo 8. c. 21. 


Dbſervatians 
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| Obſervations s on the Terms, 
FILARY TE RM, | begins 1 23. 
except it happens on Sunday) then on the 
nday following, and ends February the 12th if 
not * then on the Monday following. 
Eafter Term, begins Wedneſday 3 ht after 
aller day, and ends on Monde, before Whitſunday 
Trinity Term, begins on the Friday after 2 


Sunday, that day being appointed by the 32 H. 8. 
c. 21. and ends the Wedneſday fortnight 22 un- 
+ leſs it bappens to be on the 24th of June, the feaſt 

of St. John the Baptiſt, which is no court day, 
then it muſt be adjourned to the next day. See Cro, 


As 16. 2 Bulſfrode, 242. | | 
ichaelmas Term, begins November the 6th, (ex- 


ciept it happens on a Sunday) then on the Menday 
next after, and ends November the 28th if not 
8 e then the 29th. Stat. 24 Geo. 2. c. 48. 


The iſſuable terms are Hilary and Trinity. 
There are no fittings in Waſiminſier- hall on Aſ- 


 cenſion day, Midſummer- day and the ſecond day of 


February, being the purification. 
Exchequer opens eight days before any term 
(oncepe m—_—_ J, before which, it opens but four 


8. 
ebe firſt and laſt days "of every term are the days 


4 


Obſervations on the Returns 
of Writs, 


LL wer ere days wut be avoided, as 

Sundays, the feaſt of the Purification in Hilary 
term; Aſcenſion day, in Eaſter term; and Midſum- 
mer day, in Trinity term, if it ſo happen (unlefs it 
happens 


| Hbfervarions on the Returns of Weies, 
happens on Friday. next after Trinity Suntlay, for 
then it is dies juridicus, by ſtat. 32 H. B. c. 21.), and # 1 


writs returnable on any of theſe days are not good. 
; * 8 1 * 4g 


2 — 264. Mg! | 
he eleventh day of November, being the feaſt of 
St. Martin, in Michazlmas term, cannot be ſaid to 
be in or upon any return; and if a writ be return- 
able on that day, it muſt be returnable on Thurſday 
the feaſt of St. Martin, or any other day in the week 
it falls on, and if returnable the day after, che mor- 
row of St. Martin. 5 | 


In this court every bil! of Middleſex, latitat, alias Return of writs, _ 


capias, pluries capian, diſtringas, and habeas corpus ad 
ſatisfaciend. muſt be returnable at a day certain, as 
on Monday next, c. and may be returnable on an 
eſſoign, or general return-day in term time but 
then the day of the week muſt be expreſſed as on 
Friday in one month, &c. But this is ſeldom uſed; 
unleſs on trials and writs of inquiry, in order to . 
ſome advantage in that term. If the eſſoigu day 
happens on a Sunday, your writ muſt be returnable 
on Monday next after, Sc. 294, VYING 
All writs of capias, alias, and pluries, grounded 
on originals out of chancery ; and all writs ſubſe- 
quent thereto, to the outlawry, writs of ſcire futiat, 
quare executionem et audiendum errores, upon 1rits 


error out of the Common Pleas, or other inferior A 
courts, writs of capias ad ſatisfaciendum, firrt facias, 9 


and other judicial writs after judgment affirmed, 
retorno habendo, capias in withernam, and all other 


loguelam, audita querela, arcedas ad eu- iam, rapias fi 

laicus, and oy other judicial writ of chancery, 

muſt not be made returnable on day certain, bunt 
on a general return or effoign day, ubicungus, as 
from the day of Eaſter in fifteen days, whereſoever 
we ſhall then be in England. — 

In all actions of debt, and all other perſonal ac- when there 
tions by ejeAment, brought by original, there need aced aot be 2 
not be fifteen days between the — return of by aroma 
any writ or writs of venire facias, habeas corpora jus 


rqtarum, 
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Rules neceſſary to be known by Practiſers. ; 


ratorum, or diftringas juratares, fieri facias, and 
capias ad ſatisfactendum ; and the want thereof ſhall 
not be aſſigned for error; but not to extend to any 
writ of ca. ſa. whereon any exigent after judgment is 
to be awarded, or to a capias ad ſatisfaciend. againſt 
the defendant, to make the bail liable. Stat. 
13 Car. 2. c. 2, ſett. 6, 7. 5 


Rules neceſſary to be known by 
RE Practiſers. , | 


LL enlarged rules to ſhew cauſe made in the 

laſt term, ſhall be moved before the laſi day 

of the preſent term. (unleſs leave for poſtponing 

them), ſhall be particularly applied for and granted, 
1. Barre 0. MM. To $0 Cr Set: 

All cauſes ſhall come on to beargued in the ſame 

order that they are entered, and that they ſhall con- 

tinue to ſtand in the paper, in the ſame order till 


they ſhall be argued (without being entered a-new), 


and that zo cauſe ſhall be put off without a ſpecial 


' Arreftof judg- 
ment. 


application to the court, upon ſome ſufficient 
ground, before the ay upon which it ſtands in the 
paper for argument. bid. 52. 1 3 

Motions in arreſt of judgment muſt be made 
within the finſt four days of the term, but Sunday is 


not to be eſteemed one of the four. 4 Burr. 2130. 


May be made 
before entered, 


New trials, 


Mich. Term. 7 Geg. 3. , 
A motion in arreſt of judgment, may be made at 
75 time before judgment entered up. Dougl. Rep. 
18. | 
: Motions for new trials ought to be made within 
the firff four days, but in caſe of delay occaſioned - 
by no wilful aft of the party, it may be moved for 
on the fifth day, vis. where counſel had neglected 
to move. Dougl. Rep. 162. and where the attor- 
ney was taken ill, and died on the road to London. 
Doe ex dem, Daire and others, v. Haddon and others, 
4. T. 1784. EIN WP p * 
8 Motion 


Rules neceſſary to be known by Practiſets. 


Motion for a new trial, and a motion in arreſt 


of judgment, may not be made both * the 


former muſt precede. 1 Burr. 334. Eat. Term 
6. 2. ; ; 


Motion in arreſt of judgment may be made onthe = 


crown fide, at any time before ſentence pronounced. 
2 Burr. 801. | | | Ry 
So it may be done on the plea fide, before judg- 
ment ſigned, | Ras | "I + 

A motion may be made in arreſt of judgment, 
after a rule for a new trial has been diſcharged, and 


at any time before the judgment is entered. 'Doug!. 
Rep. 717. 


* 


After conviction of a miſdemeanor, the defend - | 


ant muſt be preſent in court, if he would move in 
arreſt of judgment; though he need not be ſo, upon 
arguing a ſpecial verdict. 1. 9 39, 931. 
Perſonal appearanee of a de 
a miſdeameanor, ought not to be diſpenſed with 
(upon his clerk in court undertaking for the fine), 
unleſs it be clear that the puniſhment will not be 
„ corporal, only pecuniary, and not in every caſe 
4 even of that kind.” 3 Burr. 1787. 

On the laſt day of a term an attachment cannot 
be moved for, except firſt for non-payment of coſts, 
5 Burr. 2686. 2dly. Againft a ſheriff for not re- 


turning a writ, 1 Burr. 657. Tin. 31 G. 2. and 


or not bringing in the body. 

And that counſel may move on the laſt day of 
term, to quaſh an indictment, but not to quaſh an 
order. bia. A | ; 

A joint information may not iſſue upon ſeveral 
diſtin rules, for one or more. information or in- 
formations againſt each defendant. 3 Burr. 1271. 
Hilary Term, 2 G. 3. CREED h 
A month's * to plead, means a lunar month, 
or four weeks, Ibid: 1455. and ſo in all 
—— a month means Four weeks, Ib, NO” 

That all enlarged rulesto a ſubſequent term, ſhould 
de fixed to certain days in ſuch ſubſequent term, 
fue for the firfl day, five for the ſecond and ſo on 

| an 


endant convicted of 


6r 


— 


; amounts to 10l. 46 


DO 8 
and lifts to be hung up in the offices, and copies 
thereof given to the judges the day before the bs · 
5 of every term. bid. 1842, 3, 4+ Trin. 

eo. 3. | | | 0 
On the laſt day of term, à motion to anſwer the 
matters of an affidavit cannot be made. 4 Burr, 
2502, | 


| When attach- When a party againſt whom an attachment is 


ment refuſed, prayed, poſitively denies the charge by affidavit, 
this court always refuſes the attachment, without 
entering into the merits, or the credit of the parties. 


Dough. Rep. 498. 


Arreſt. b 


| a MN arreſt in a civil cauſe is defined to be, the 


apprehending or reſtraining one's perſon. by 
proceſs in execution of the command of ſome court, 

; or officer of juſtice. Wood's Infl. 575. | 
None to be held. By Stat. 12 Geo. 1. c. 2G. it is enacted, That, 
to ſpecial bail in « from and after the 24th day of June 1726, no 
a ſaperior.cou't «+ perſon ſhall be held to ſpecial bail upon any 
& E. proceſs iſſuing out of any ſuperiorcourt, where the 
ec cauſe of action ſhall not amount to the ſum of ten 
« pounds, or upwards; and that in all caſes where 
<« the cauſe of action ſhall not amount to the ſum 
6 of ten pounds or upwards, in any ſuperior 
« court. (and the plaintiff or plaintiffs ſhall proceed 
« by the way of proceſs againft the perſon), he, 


5 F « ſhe, or they ſhall not arreſt, or cauſe to be ar- 


| © reſted, the body of the defendant or defendants, 
« but ſhall ferye him, her, or them perſonally, 
« with a copy of the proceſs. * 


# 


| Where thecauſe ** That from and after the ſaid 24th day of 


of ation . Fung. 299d; in all caſes where the plaintiff or 
88 plaintiffs cauſe of action ſhall amount to the ſum 
made tbereof, *5 of ten pounds, affidauit ſhall be made and filed of 
andthe ſum in» ©© ſych cauſe of gttion (which affidavit may be made 


. — 2 <« before any judge or commiſſioner of the court 
Vit. = 


* owt 


ic out of which ſuch. proceſs ſhall iſſue, authorized» | 
<« to take affidavits in ſuch courts, or elſe before- 3 
« the officer ho ſhall iſſue ſuch proceſe, or his 


« deputy), which oath ſuch officer, ox his deputy, P — 


« are bereby empowered to ad miniſter ; add for 
«ſuch affidavit ont ſhilling, over and above the 
<« ftamp duties, ſhall be paid, and no more 3 and 
te the ſum or ſums ſpecified in ſuch! affidavit, ſhall 
ce be indorſed on the back of ſuch weit-or-proceſs y/ 
« for-which ſum or ſums ſo indarſed the ſheriff; or 
« other officer to whom ſuch writ or proceſa ſhall 


te be directed, ſhall take bail, and for no more: OE RIG” 
« if, after the ſaid 24th of June 1726, any wie 


«© or . proceſs ſhall iſſue for the ſum of ten pounds 
© or upwards, and no affidavit. and indorſement 

4 ſhall be made, as aforeſaid ;' the | plaintiff. or 

&« plaintiffs ſhall not proceed to arreſt the body of 

<« the defendant or defendants, but ſhall proceed 

<« in like manner as is by this act directed in caſes 

«© where the cauſe of action does not amount tothe 
* ſum of ten pounds, or forty ſhillings, or up- 

« wards, as aforeſaid.” Mid. ſet. fe 2. 
By the 11 & 12 8 c 9. ſet. 2. it is en- No theriff, &c. 
acted, That no ſheriff or other officer within the is 1 
« principality of Vales, or counties palatine, upon s to ſperial | 
66 any writ or proceſs iſſuing out of any of his bail, unleſs the 
« majeſty's courts of record at JY/qgfminfler, - ſhall 8 en 
« hoſd any perſon to ſpecial bail, unleſs an affida. 

« vit be firſt made in writing, and filed in that 

« court, out of which ſuch writ or proceſs is to 

“ iſſue, ſignifying the cauſe of action, and that the 

« ſame is twenty pounds and upwards z and where. 

«© the cauſe of action is twenty pounds and ups» 

« wards, bail ſhall not be taken for more than the 

„ ſum expreſſed in ſuch affidavit” 
By the 19 Gee. 3. 2 1. it is enacted, After x July 

„That from and after the 1ſt of Fuly 1779, no 1779, no perſon 

„ perſon ſhall be arreſted. or held to ſpecial. bail, rhein 

„ upon any proceſs iſſuing out of any inferior bail, upon any 

% court, where the cauſe of action ſhall not proceſs ifving, 

* amount to the ſum of ten pounds, or upwards 3 2** of an date 


% 8 


rior court for leſa 


«© but than 101. 


1 


64 . 0 ArreF, . 
« but that copies of proceſs ſhall be ſerved (fot the 

4 ſervice of which proceſs, a ſum not exceeding 
ee two ſhillings and ſixpence ſhall be allowed in 
< coſts), and the like proceedings ſhall de had 
<« thereupon in - ſuch inferior court, in all caſes 
<« where the cauſe of action ſhall not amount to 
% the ſum of ten pounds, or upwards, as are di- 
4 rected to be had by the 12 Geo. I. c. 29, in ſuch 
<« inferior court, in all caſes where the cauſe of 

action ſhall not amount to the ſum of forty ſhil- 

h 1 : 66 lin 8 — 4 6 * a p Jh | : 
roceedings That from and after the iſt o 1779, in 
mo 3 c all cafes in ſuch inferior court (having Jade 
- wards, and in tion to the amount of ten pounds, or upwards), 
cauſes of 0 % where the cauſe of action ſhall amount to 
or upwards, 66 ten pounds, or upwards, the like affidavit ſhall 
«© be made and filed of ſuch cauſe of action, and 

% proceedings ſhall be had thereupon, as are di- 

| 4 rected by the ſaid act of 12 Geo. 1. to be had, where 
& 4 cauſe of action amounts to the ſum of forty 

| = illings, or upwards, in ſuch inferior court. 
Sell. 2 | 


— 
. * 


By the 12 Geo. 1. c. 29. The inferior courts 
% could hold to bail for forty ſhillings, or upwards z 
« if under that ſum, the party plaintiff was to 
«© proceed by way of ſervice of the copy of proceſs 

8 „ on the defendant perſonally.” | 
No feamas Hel! By 1 Geo. 2. c. 14. 15 it is enacted, That no 
be liable to be perſon whatſoever, who ſhall liſt and enter himſelf 
taken outof bis to ſerve his majeſty, as a ſeaman on board any of 
jen tba bis majeſty's ſhips or veſſels, ſhall be liable to be 
for ſome erimi- taken out of his majeſty's ſervice by any proceſs or 
— antter, . execution whatſoever, other than for ſome criminal 

eſs the debt a- 7 . 

mounts to 561, Matter, unleſs for a real debt, or for other juft 
cauſe of action, and unleſs, before the taking out 
ſuch proceſs or execution, not being for a criminal 
matter, the plaintiff or plaintiffs therein, or ſome 
other perſon or perſons, on his or their behalf, ſhall 
make affidavit before one or more judge or judges 
of the court of record, or other court, out of which 
ſuch proceſs or execution ſhall iſſue, or before ſome 
; perſon 


* 


t d e A IS og 


Arreſt. 
4 T3: 


ſon authorized to take affidavits.in,ſach courts, 
5 to bis or, heir knowledge the ſum. juſfly dug 
and owing to the plaintiff or, plaintiffs, from.the de. 
fendant or defendants, in the action, or cauſe of 
action, on which ſuch proceſs thall iſſue, or the 
debt or. damage and coſts for which ſuch-executian 
ſhall be iſſued out, amounts to the value. of twenty 
ounds at the leaſt, -a memorandum of. which, aten 
ſhall be marked on the back of ſuch proceſs, or File 
writ, for which memorandum or oath no fee ſhall 
be taken; and if any perſon. ſhall be nevertheleſs 
ideen to the intent of this act, it ſhall 
and may be lawful for one or more judge or judges 
of ſuch court, upon complaint made thereof by the 
party himſelf, or by any his ſuperior officer, to ex- 
amine into the ſame by the oath of the parties, or 
otherwiſe, and by warrant under his or their hands 
and ſeals, to diſcharge ſuch. ſeamen fo arreſted, -—- | 
contrary to the intent of this act, without paying 
any fee or fees, upon due proof made before bim | 
or them, that ſuch ſeaman ſo, arrefted was actually 
belonging to one of his majeſty's ſhips or veſſels, 
and arreſted contrary to the intent of this act, and 
alſo to award to the patty ſo. complaining .ſuch 
coſts, as ſuch judge or judges ſhall think reaſon» 
able; for the recovery whereof he ſha]l have the 
like remedy that the perſon who takes out the: ſaid 
execution might have had. for his coſts, or the 
plaintiff in the ſaid action might have had for the 
recovery of his coſts, in caſe judgment had been 
given for him, with coſts, againſt the defendant 
in the ſaid action. 1 | ths 

Se, 16, That it ſhall and may be lawful to and Plaintif, upon 
for any plaintiff, upon notice firſt given in writing olige, &c- may 
of the cauſe of action, to ſuch ſeaman or ſeamen ,ppearance, and - 
in his majeſty's ſervice, or left at his or their place proceed to judge 
of reſidence, before his entering into his majeſty's wt, & 
ſervice, to file a common appearance in any * 
to be brought for ot upon account of aa debt 
whatſoever, ſo as to, entitle. ſuch . plaintiff or * 
plzintiffs to proceed therein to judgment and out- - 
gi Et , lawry, 


— - 
* 4 4 
, 


66 Arreft, 


by 


| lawry, and to have an execution thereupon, other 
than againft the body or bodies of him or them ſo 
actually belonging to one of his majeſty's ſhips, as 
aforeſaid. | Fl ; | 
A ſeaman upon the ſhip books, though he has 
abſented himſelf, is a ſeaman within the act. 
Barnes 95, | 


Vo volunteer By Stat. By 3. c. 6. /. 64. No perſon 


— Ygarenry tc who is or ſhall liſt or enter himſelf as a volun- 


for a real deb; ;teer in his majeſty's ſervice as a ſoldier, ſhall' be 


' of 201, << liable to be taken out of his majeſty's ſervice by 


& any proceſs or execution whatſoever, other than 
& for ſome criminal matter, unleſs for a real debt 
& or other juſt cauſe of action, and unleſs before 
te the taking out ſuch proceſs or execution (not being 
&« for a criminal matter), the plaintiff or ſome per- 
Oath ofthe debt & fon on his behalf ye or make affidavit, &c. bm, to 
to be made be- (c hjg or their knowledge the original ſum ju ue 
fore a judge, lc. ac and owing to the laintif from the ede, in 
bc the action, or cauſe of action, on which ſuch pro- 
i ceſs ſhall iſſue, or the original debt for which ſuch 
« execution ſhall be iſſued out, amounts to { 20 at leaf, 
« over and above all cofls of ſuit in the ſame action, 
© or in any other action on which the ſame ſhall be 


3 grounded ; a memorandum of which oath ſhall be 
| I wy marked on the back of ſuch proceſs or writ ; and if 
—4 of che pro- x 
ceſs, 


© any perſon ſhall be arreſted contrary, it ſhall be 
© lawful for one or more judge of ſuch court, upon 
« complaint thereof made by the party himſelf, 
« or by any of his ſuperior officers, to examine 
« into the fame by the oath of the parties, or 
% otherwiſe, and by warrant under his or their 
« hands and ſeals, to diſcharge ſuch ſoldier, without 
<« fee, upon due proof made that ſuch ſoldier ſo 
« arreſted was legally inliſted as a ſoldier in his 
ce majeſty's ſervice, and arrefted contrary to the 
<« intent of this act; and alſo to award to the party 
4 ſo complaining ſuch coſts as Tuch judge ſhall 
tc think reaſonable ; for the recovery whereof be 
& ſhall have the like remedy that the perſon who 
<6 takes out the faid execution might Wire had = 
WY N 111 
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cen. 6 
et his coſls, or the plaintiff in the like action might 
« have had for the recovery of his 'coſts, in 'caſe 
« judgment had been given for him with coſts 
« 2gainſt the defendant in the ſaid action.. 
Seer. 65. Any plaintiff, upon notice firſt given — may 
« in writing, of the cauſe of action to ſuch perſon ee d 
« or perſons ſo entered, or left at his or their laſt proceed to exe- 
« place of reſidence before ſuch inlifting, to file a — againſt 
cc ; ; 'b goods, 
common appearance in any action to be brought 
<« for or upon account of any debt whatſoever, ſo as 
« to intitle ſuch plaintiff to proceed therein toͤo 
« judgment and outlawry, and to have an execu- 
<« tion thereupon, other than and againſt the body 
« or bodies of him or them ſo liſted as aforeſaid.” _ | 
Serjeants are within this act as well as private © 
men, fo is a drummer. 1 Black. Rep. 9. 


If a perſon procure another to be arreſted in the The penalty for 


% Marſhalſea, or in any other court within London, perſan « the ie 
«© c. at the ſuit of any perſon, where there is no of another, not 
e ſuch perſon known, or without the plaintiff's knoviag there. 
«© conſent z every perſon who ſhall procure any ar- 

« reſt, &c. and ſhall be accuſed by indictment, 

«© preſentment, or by the teſtimony of witneſſes, or 

&© other due proof, ſhall ſuffer ſix months impri- 

„ ſonment, without bail or mainprize; and pay to 

ec the party arreſted treble coſts, and forfeit the ſum 

* of ten pounds for every ſuch offence; to be re- 

% covered by action of debt, &c. againſt ſuch per- 

1 ſon or perſons, their heirs, executors, or admi- 

© niſtrators, as ſhould or gught to pay the ſame 

« by virtue or force of this act; in which action 

* no eſſoign ſhall be allowed.” 8 Eliz. c. 2. /e??. 4, 5. 


Tue plaintiff brought a former action againſt the A defendant was 


defendant, beld him to bail for 0/. declared againſt fe bail | 
him in an action on the caſe, upon a ſpecial agree · the ſame cauſe 
ment in writing under the defendant's hand and of adion, after 
ſeal, not ſtamped z and the cauſe being at iſſue, nes has cif- 
the plaintiff's attorney found out he had made a'fir writ, by 
miſtake in declaring in an action upon the caſe, the fen of a 
writing being made and executed in Ireland, where 
no ſtamps are neceſſary, was a good deed, and the © 
F 2 plaintiT // 


- plaintiff ought to have declared in;covenant, there 


Bail upon the 
gth of Ann. 
c. 14. againſt 
the wianer, 


TINT 


be held to bail 


judgment. 


fault, battery, detinue, . conſpiracy, . aſſault and 
_ " falſe impriſonment, ſlander (except in ſlander of 
title), nor in actions againſt bail on the bail bond, 
penal ſtatutes, cannot hold the defendant to hail, 


Defendant may 
in debt on the 


fore he diſcontinued that action upon payment of 


coſts; and having now brought this writ for the 
ſame cauſe of action, and arreſted the defendant a 


- ſecond time, whereupon the ſheriff hath returned 2 


cepi corpus, it was moved that the defendant might 


de diſcharged out of the cuſtody of the ſheriff upon 


a common appearance, which the court -refuſed. 


„ 
P . 

9 * 
een 


unleſs there is an otder from the court or a. judge, 
nor in an action for a malicious proſecution. 4 Burr. 
2117. Sid. 307. Ray. 74. Lev. 39. fr, on 
the judgment where bail is put in in the original 
action, or on the judgment, unleſs the debt or da- 
mares without the coſts, amount toten pounds. R. E. 
d 00. &> -- ST - 14 ins 1 . 

„ Upon the 9 Ann. c. 14. which gives an action of 
debt within three months againſt the winner, the 
queſtion was, whether the defendant could be held 


to bail ? the defendant's counſel comparing it to the 


caſe of actions upon penal ſtatutes, where no bail 


is ever required, But the court held, there ought 


to de ſpecial. bail in this caſe, which is at the ſuit 
of the party grieved, and wherein the defendant is 


- a debtor to the plaintiff; and the clauſe is to be 


conſidered as remedial : and therefore. upon conſi- 
deration, and talking with the other judges, ſpecial 
bail was ordered. Turner v. Warren. Str. 1079. 
In debt on the judgment, the defendent may be 
held to bail (if no bail given in the original action), 
£ 7 '7 ; | notwith- 


* 
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What Pevſons not held to Bail, Kc. 9 


notwithſtanding a writ of error be brought on the 
original action, and bail be given on the writ of 
error. Kendal v. Carey. 2 Black. Rep. 768. Co- 
myns's Rep. 5 56. Comb. 556. | 
After a nonpros the defendant ſhall find bail, for After nonproe 
the- plaintiff tuffers enough, by paying 'coſts in the bl. 4 0 
firſt action, and therefore ought ö be ih a worſe 
condition than before. Ray. 679.88"  *© 
In an action for double rent, upholding over, Double rent. 
upon the 4 Geo, 2. c. 28. plaintiff may require 


ſpecial bail, © 4 


What Perſons are ak to be held 
to Ball in Civil Caſes, 


EERS of the realm, members of parliament, 
Jpeereſſes by birth, 1 Iz. 131. 2 Inft. 50. 
4 Bacon s Abr. 228, ; peers of Scotland, 2 Str. 9900. 
a peereſs by marriage, Co. Lit. 16. 6 Co. 53. Dyer 
79. ; members of convocation actually attending 
thereon, 8 H. 6. c. 1.; biſhops, ambaſſadors, or 
the domeſtic ſervant of an ambaſſador, really and 
bona fide in that capacity, Stat. 7 Ann. c. 12, 

Wilſ. 33. ; the king's ſervants, 1 Ray. 152. 
3 od. 12. ; marſhal, warden of the Fleet, 1 Vent. 
65. 3 clerks, attornies, and all other perſons at- 
rending the courts of juſtice, 4 Int. 72. 2 lat. 551. 
12 Mod. 163.; clergymen performing divine ſer- 
vice, and not merely ſtaying in the church with a 
fraudulent deſign, 50 Edw. 3. c. 5. 1 R. 2. c. 16.; 
ſuitors, Bro. Privil. 7.3 witneſſes ſubpcena'd, and 
other perſons neceſlarily attending any court of 
record upon buſineſs, Sir T. Raym. 101. 1 Vent. 
11. Rules in Chan. 217.; witneſſes properly ſum- 
moned before-commiſſioners of bankrupt, or other 
commiſſionets under the great ſeal, 1 At. 54: 
heirs, executors, or r e R. M. 1054. ; 
a bankrupt' for forty-two days, unleſs before in 
priſon, 5 Geo, 2. 6. 10.; ſailor or volunteer ſoldier 

GS (unleſs 


What Perſons not held to Bail, &. 
(unleſs the debt is twenty pounds), 1 Geo. 2. c. 14. 


J. 15+ 23 Geo. 3. c. 52. / 64-; alſo the courts 
not only protect the perſons of their attendants, 


but likewiſe all thoſe things that are neceſſary for 
their journey or the defence of their ſuit, 2 Roll, 


. br. 273-3 but the privilege the court allows their 


A bankrypt. 


officers 1s reſtrained to thoſe ſuits only, which th 
bring in their own right, or are brought again 
them in their on right; for if they ſue or be ſued 
as executors or adminiſtrators, they then repreſent 


common perſons, and are not, intitled to privilege. . 


Hob. 177. Dyer 24. pl. 150. 2 Sid. 157. Laich. 
199. Godb. 10. Ns | 

-  Alo if a privileged perſon brings a joint action, 
this deftroys his privilege; becauſe thoſe with 
whom he joins are not officers ef the court, nor 
intitled to the attachment which the court grants 


to its own officers, 2 Roll, Abr. 274. 


A party who has attended his cauſe all day in 
court, and in the evening retires with his attorney 
and witneſſes, at a tavern in Palace-yard, is privi- 
leged from arreſts, cauſa redeundi, 2 Black. Rep, 


1113.3 but a defendant, illegally in cuſtody at the 


ſuit of one plaintiff, is not privileged from arreſts 
at the ſuit of another, unleſs there be ſome collu- 
ſion. Ibid. 283. | | 

A bankrupt is free from arreſt in going and com» 
ing to ſurrender to the commiſſioners; and from 
actual ſurrender for forty-two days, or ſuch further 


time as ſhall be allowed to finiſh his examination 


(provided he is not in cuſtody at the time of ſur- 


render); and if he be arreſted for debt, or on any 


eſcape warrant, coming to ſurrender, or after his 
ſurrender, within the time before mentioned, 'then, 
on producing the ſummons, or notice, under the 
hands of the commiſſioners or aſſignees, and giving 
the officer a copy thereof, he ſhall be diſcharged ; 
and if detained, ſuch bankrupt ſhall have for his 


own uſe five pounds for every day he is detained, 
Stat. 5 Geo, 2. c. 30. | 


Servants of pees Formerly the privilege from arreſts extended to 


Not protected. 


the ſeryants of peers and members; but they 
| | are 


are not now prohibited from being ' arreſted; by 
Stat, 10 Geo, 3. c. 50. fo © 


Atlidavits. 


FFIDAVIT fignifies in law, an oath in Afarit, 
writing; and to make affidavit of a thing, is 
to teſtify it upon oath. An affidavit, generally 
ſpeaking, is an oath in writing, ſworn before ſome 
perſon who hath authority to adminiſter ſuch oath; 
and the true place of habitation, and true addition of 
every perſon who ſhall make an affidavit, is to be 
inſerted therein, 1 Lill. Abr. 44. 40. 3 affidavits What it is to 
- ought to ſet forth matter of ſact only, which the contains 
party intends to prove by his affidavit, and not to | 
declare the merits of the cauſe, of which the court is 
to judge. , | 
7 An "Vdavit muſt ſet forth the matter poſitively, ' 
and all material r attending it, that the 
court may judge whether the deponent's concluſion 
be juſt or not. 1 New Ab. 66. | | 
he affidavit muſt be filed before or at the time To be filed, 
of ſuing out the writ, or the court will diſcharge the | 
party from the arreſt, on filing a common appear= 


ance, 2 Will. 225. | 
In the plaintiff joins debt and caſe together in one Cannot join debt 
ae, 1 


affidavit, the court will diſcharge 
cauſe it is a fraud on the ſtamp duty, 

So where ſeveral defendants are joined, and the Nor gin ſe- 
cauſe of action is ſeveral, there muſt be ſeveral verel defenders, 
ſtamps for the affidavit, Dough. Rep, 207. n 

A defect in the 1 affidavit to hold to bail, 
cannot be cured by a ſupplemental one. Dougl. 455. 

It is not ſufficient, in an affidavit to hold to bail, 
for the plaintiff to ſwear that the defendent is in- 
debted to him, in ſo much, upon promiſes. Mid. 4 50. 

There muſt be a poſitive oath upon which a per- Adwit de- 
jury can be affigned, therefore the court held, that 
where an affidavit of _ was made, that defend- 

| | 4 ant 


* 


q 72 : : Aﬀedavits, 
ant ( ia indebted, c. inſtead of © i, indebted, 
was held to be defective. 2 Wille 226. 
| By Stat. 29 Car. 2, c. 5. J. 1. ** The judges, &. 
I &« of the courts at Veſminſter, by commiſſion, may 
{ «© jmpower perſons in the ſeveral counties of Zng- 
C and, to take affidavits concerning matters de- 
py . pending in their ſeveral courts.” 

This affidavit may be made before any judge of 
the court, or commiffioner of ſuch court in the 
county, even though ſuch commiffioner is concerned 
as attorney for the plaintiff, R. E. 15 Geo. 2, or 
before the officer who iſſues the writ, or his de- 
puty : for which affidavit one ſhilling is to be paid 

| above the ſtamp duties, and to be filed with ſuch 

1 officer, or his deputy. bid. Se. 3. 

I ; It is not a ſufficient objection to an affidavit, that 

f : the party who makes it was convicted of perjury, 
2 Log conviction was followed by a judgment, 

o be rolled on treble ſixpenny ſtampt paper. 


oY 
* on 


3 10 | , T Afidavits. 


0 1 Lo the. Cing'y Peach. 1 — 
ö Fer work dane John Doe, of Mill ftreet, Ch , London, tay- 
| 1 to maketh oath 7 ſaith, Ee Riki Rer i 
| | Every tradeſ- juſtly indebted unto this deponent in twenty 
; 7 2 * pounds for the work and labour of this deponent, 
lj be included in done and performed for the ſaid Richard Roe, and 
| this affidavit, * 3 runs 1 ſaid 3 2 
| For goods ſold ohn Doe, © il Hreet „ London, 
( and delivered. warehouſeman, maketh 2 * ai e Rich- 
| ard Roe is juſtly indebted unto this deporent in 
| 5 1 2 and upwards, for goods ſold and deli- 
5 ered. 
For money lent. John Doe, of, Ic. maketh oath and ſaith, That 
Richard Roe is juſtly indebted unto this deponent, 
in one hundred pounds, for money lent and ad - 
vanced. Wy , 
For money leid For money by this deponent laid out, expended, 
out, and paid for the ſaid Richard Roe. 
For money had For money had and received to and for the uſt 
| and received, Of this deponent, 
| Indebted 


. Affidavits, 73 


' Indebted unto this deponent in one hundred Upon anaceount 
pounds, on an account ſtated. 6 ee een 5 eee ee 
For the work and labour of this deponent by him For work dense 
done for the ſaid Richord- Roe, and for materiale nun, , 
found therein, and for goods ſold and delivered! to fold and gelivers 
the ſaid Richard Ror, and alſo for' money by this <4 woe laid. 
deponent laid out, expended and paid, and for money — IE] — 
lent and advanced, and alſo for money by the ſaid recess. 
Richard Roe had and receive. 
John Denn, of, c. woollen draper, maketh For goods fols 
oath and faith, That Richard Fenn is juſtly in- 45 delivered by 
debted to this deponent, and his partner, Richard 4 | 
Roe, in one hundred pounds, for goods fold and * 
delivered. ö OBOE 4” vbine 1% 

Due plaintiff's ſervant, if he knows of the debt 

being contracted, may (in the abſence of the maſ» 

ter) make affidavit of the debt being due, which 

will hold defendant to bail; then the affidavit will 
run Wye y Btu | | 

\ Foſeph Lamb, ſervant to Richard Fenn, of ; News For goods old 
gate-ſtreet, London, leatherſeller, maketh oath and arte va 1+ . 
faith, That John Denn is juſtly indebted to the ſaid wan, ; 
Richard Fenn, in forty pounds, for goods fold ang 
delivered, and for work done, | 4 Bs 
If the work be done by a carpenter, coach ma- 

ker, or any other trade, wherein ſervants and car- 

Tiages are employed, the affidavit . may be thus 

(though in point of law all is ſuppoſed to be done by 

the maſter, and may be ſo laid in the declaration): if 

For the work and labour of this deponent, done For work dene 
and performed by himſelf and his ſervants for the Ard wr wid, 
ſaid Jobn Denn, with bis horſes, carts, and other ac.” * 
Carriages. * 4 — . 3 Þ 

For the hire of divers horſes, mares, and. geld- por the hire of 
ings, of this deponent, by him this deponent Fee to borſes, 
the ſaid John Denn, and at his requeſt, / 

For the work and labour of this deponent as a For work done 
ſurgeon, by him done and performed, in and about ** * ſorgeon, and 
the healing and curing of the ſaid John Denn gs. 
divers wounds, and alſo for divers medicines, po 

tions, and plaiſters, by this deponent found and 
, orie for the ſaid John Denn. * 6 
5 6 For 


"0  " Affidabits; 


For medicine For divers medicines, and other things, found 
—— a+ an po- and provided, adminiſtered and applied, to the ſaid 
John Dem, by this deponent as an apothecary, and 
to his family at his requeſt. fy 5 
Fer depatturiab For feeding and. depaſturing of divers cattle of 
of cattle. the ſaid. John Denn, at his requeſt, for the ſpace of 
ſix weeks, now elapſed. 
For theuſeand For the uſe and occupation of a certain meſſuage, 
1 and divers acres of land, with the appurtenances, 
N ſidtuate in the pariſh of High Mycomb, in the county 
of Bucks, for one year, now elapſed. 
The like of a For the uſe and occupation of a certain meſ- 
, ſuage, with the appurtenances, ſituate in Frith- 
| fireet, Soho, in the county of Middleſex, held by the 
ſaid John Denn of this deponent, for the ſpace of 
one year, now elapſed, | 
For the uſe and occupation of certain rooms 
and apartments, in a certain meſſuage of this de- 
ponent, ſituate in Fleet- ſtræet, London, held and en- 
joyed by the ſaid John Denn, for the ſpace of half 
a year, now elapſed. 
For arrears of For certain arrears of rent, due and owing from 
ln the ſaid Jahn Denn to this deponent, for the uſe and 
occupation of a certain meſſuage or tenement, with 
the appurtenances, fituate and being in the pariſh 
of Saint Bride's, Fleet-fireet, London, demiſed by 
this deponent, by indenture of leaſe, to the ſaid 
Tina aidien, Mak end hb ae AIDS. 
For a gelding or a gelding, ſold and delive is, 
" tld nent to the laid John Denn, at his 1 
For meat, drink, For meat, drink, waſhing, lodging, and other 
waſhing, ae. neceſſaries, by this deponent found and provided 
for the ſaid John Denn, and his family, at his re- 


queſt, 


Notes of Hand, 


Drawee apaiaſt Jobn Denn, of Burford, in the county of Or- 
GOUT. ford, farmer, maketh oath and ſaith, That Richard 
Fenn is juſtly indebted unto this deponent in fifty 


pounds, 


4 


Affidavits, _ 
pounds, as the drawer of a promiſſory note, payable 
to this deponent or order, | 

On a promiſſory note, drawn by the ſaid Richard Indorſee againſt * 
Fun, payable to one A. B. Or order, and by him drawer. 
indorſed to this deponent. | 
Is juſtly indebted unto this deponent in fifty Imlorſee »yainft 
pounds, as the indorſor of a promiſſory note of . indorſer, 
hand, indorſed to this deponent, 

Is juſtly indebted unto this deponent in fifty Sonant when 
pounds, upon a promiſſory note drawn by the ſaid Ph e 
Richard Fenn, payable to this deponent, or order, againft the 
for one hundred pounds, at a day now paſt, anne | 

A. B. of, Cc. (being one of the people called Quaker'saffirm« 
Qua ters), ſolemnly affirms, That C. D. is juſtly **9% 
indebted unto this deponent in twenty pounds, on 
a promiſſory note, drawn by the ſaid C. D. pay - 
able to this affirmant, or order, | | 


Bills of Exchange. 


A. B. of, Cc. grocer, maketh oath and ſaith, Drawee again 
That C. D. is indebted to this deponent in ſeventy tor. 
pounds, as acceptor of a bill of exchange, payable 
to this deponent or order, F 
Indebted to this deponent, as indorſee of a bill Indorſee aging 
of exchange, in ſeventy pounds, accepted by the 
ſaid C. D. | 
In ſeventy pounds, as the indorſee of a bill of Iaderſes ogaiaf 
exchange drawn by the ſaid C. D. upon one A. B. 9rawer, when 
payable to E. F. or his own order, and by him in- — 
dorſed to this deponent. g 
A. B. of, &c. maketh oath and ſaith, That his In trover for 14 
cauſe of action againſt John Doe is for convertin 
and diſpoſing of divers goods and chattels of this 
deponent's, of the value of 100 l. which he re- 
fuſeth to deliver, although this deponent hath de- 
| _— = ſame, | 
hat C. D. now hath, or lately had in his poſ- Trover fora 
ſeſſion, a certain promiſſory note * hand of this n * 
deponent's, bearing date the 5th day of Fune 1783, 
whereby 


Afidavies, 


Adee one A. B. fix weeks after the date thereof, 
promiſed to pay to this deponent, or order, 40 
for value received; and which ſaid promiſſory note 
the ſaid defendant hath OY converted to his 
RP own uſe, 
G Tat C. P. now lth; or lately bed in lie poſ- 
ſeflion, a certain bond or obligation of this depo- 
nent's, bearing date the '5th day of January 1783. 
entered into by one J. K. to this deponent, in the 
penal ſum of 400 J. conditioned for the payment 
of 200 l. as therein mentioned; and which ſaid 
bond the ſaid defendant hath ae, converted 
to his own uſe. 

22 affidavit in trover, . That the defendants have 
led themſelves of divers goods belonging to the 
plainti ap have refuſed to deliver them up ; and 

1 « tha t 200 of them have converted and diſpo - 
of them m_ err own uſe,” is ſufficient to ho 

bail Cow. Rep. 529. 

The like for That C. D. now hath, or lately had in his poſ- 

dceds generally. ſeſſion, divers deeds and writings of this depo- 
nent, of the value of 400 J. and which deeds and 
writings the ſaid defendant hath unlawfully con- 
verted to his own. uſe, 

Ja detioue, That C. D. holds and unjuſtly detains from this 
deponent a certain indenture of leaſe, bearing date 
the 4th day of January 1783, made between C. D. 
of Sc. of the one part, and A. B. of, Cc. of the 
other part, and which ſaid indenture is gp the value 
of 201. and upwards, to this deponent. 


On Bond. 


On a bond. F. K. of, Ce. hoſier, maketh oath and ſaith, 
That C. D. is juſtly indebted unto this deponent 
in 100 J. and upwards, for principal and intereſt 
due on a bond, bearing date the 4th day of May 
laſt paſt, entered into by the ſaid defendant to this 

' deponent, inthe penal ſum of 200 l. conditioned for 
the payment of 100 J. and lawful intereſt for the 7. B. 


5 


FJ. D. of, bee. gentleman, maketh oath and Orin en- 


ſaitb, That C. Du did, by his bond, bearing date 
the za of February laſt paſt, become bound unto 


intereſt, on a certain day now paſt, And this de- 
ponent further ſaith, That the ſaid 4. B. did, by 
indenture, bearing date the day of $i 
laſt paſt, aſſign, transfer, and ſet over the ſaid bon 


unto him this deponent, and all monies due and 


owing thereon, for a valuable conſideration then 
paid by this deponent to the ſaid A. B. And this 
deponent further ſaith, That he hath not received 
any part of the ſaid 100 1. or the intereſt thereof 
due on the ſaid bond 3 nor hath the ſaid 4; Ba to 
the knowledge or belief of this deponent, received 


the ſaid 100 J. or any part thereof, or the intereſt. 


thereof, ſince the ſaid affignment z and that the 
ſaid C. D. is now juſtly indebted unto this depo- 
nent, as aſſignee as aforeſaid, in the ſum of 1024; 
_ for the principal and intereſt due upon the ſaid 
boadiiiros 20 n Hitze 0 


nt of n 
made by the 
to aſſignee, 
A. B. of, Cc. mercer, in the penal ſum of 200 l. 
conditioned for the payment of 112. and lawful. 


— 
2980190 


W nt * 
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Nö 


A. B. of, G.. mercer, maketh oath and faith, Affidavit for 


That C. D. is juſtly and truly indebted unto this 
deponent in 30 l. on and by virtue of 'a judgment 
recovered: by this deponent in this honourable court, 
againſt the ſaid defendant as of Baſter term laſt paſt ; 
and alſo in the further ſum of 5 l. for his coſts and 


charges ſuſtained therein; and which judgment was 


obtained by this deponent upon and by virtue of a 
bond entered into by the ſaid defendant to this de - 
ponent, in the penal ſum of 40017. | U 


money due oa a 
judga ent. 


A. B. of, c. grocer, maketh oath: and ſaith, On en annuity 


That C. D. is indebted unto: this deponent in . 


pounds, for the arrear of a certain annuity 
due to this deponent, upon and by virtue of a 
bond, bearing date the day of 1783. 
entered into by the ſaid defendant to this deponent; 
in the ſum of 


payment of the ſum of pounds a year, for the 


A. B. 


life of the ſaid defendant, to this deponent, 


pounds, conditioned for the 


nn 


By the aſſignee 
ol a bankrupt, 


A. B. of, fc. tallow- chandler, maketh oath-and 
ſaith, That C. D. is indebted unto this deponent 


and 7. M. as aſſignees of the eſtate and effects of 


By an executor, 
for goods ſold 
and delivered. 


Upon a note by 
an executor, 


Affida vit to hold 
to bail for an aſ- 
ſault. 


J. K. a bankrupt, in twenty pounds, as appears by 
an account under the bankrupt's hand, and deli- 
vered to this deponent, and which ſum this depo- 
nent verily believes to be due from the ſaid defend - 
ant to the eſtate of the ſaid bankrupt, © 
F. X. of, &c, grocer, executor of the laſt! will 
and teſtament of 4. B. deceaſed, maketh oath and 
ſaith, That the above defendant is juſtly indebted 
unto this deponent, as [executor as aforeſaid, in 
504. for goods ſold and delivered by the ſaid A. B. in 
bis lifetime, as appears by the books of the ſaid 4. 
B. and which ſum is now due from the ſaid de- 
ponent to the eſtate of the ſaid 4. B. as he verily 
believes. 16 | 1 

Upon a promiſſory note given by the defendant 
to the ſaid 4. B. in his life time, as he believes, 
and as appears to this deponent by the note in his 
cuſtody, and which ſaid ſum is now due to this de- 
ponent as executor as aforeſaid, as he verily be- 
lieves. | a, i 5 ; 

In order to hold a defendant to bail for an aſſault, 
an affidavit muſt be prepared, and laid before 2 
judge, which muſt be ingroſſed on a treble 62. 
ſtampt paper, and ſworn before him; if he approves 
thereof, he wiil make an order to hold the defend- 
ant to bail, and it may be as follows: 92 

J. G. of, Sc. the plaintiff, and J. V. of, Cc. 
ſurgeon, ſeverally make oath and ſay: And firſt this 
deponent J. G. for himſelf ſaith, That in the month 
of January laſt paſt, the above named V. F. Eſq; 
made an aſſault upon this deponent, and did beat 
and kick this deponent in ſo violent a manner on his 
groin, and other parts of his body, that this depo» 
nent has ever fince that time been in great pain; 
and this-deponent has at this time a rupture in hie 
right groin, deſcending into the ſcrotum, occaſion- 
ed by the kicks and blows which this deponent e 


ceived from the ſaid V. F. whereby this deponent 
is rendered utterly incapable of getting his livelihood. 
And this deponent further ſaith, That, to the beſt 
of his knowledge, he never was ſubjeQ to, nor had 
a rupture, before the ſaid aſſault was made upon 


him this deponent as aforeſaid ; and that the ſaid 


kicks and blows given him by the ſaid defendant, 
are the ſole cauſe of the ſaid rupture. And this 
deponent further ſaith, That he has applied to ſe- 
veral eminent ſurgeons for advice to be cured of the 
ſaid rupture, but has been informed by them that 
the ſame is incurable. And this deponent further 
faith, That he knows and is well acquainted with 
the defendant ; and that the ſaid defendant is in very 
good circumſtances, And this deponent 7. V. 


ſaith, That he hath viewed the other deponent's 
right groin, and ſays, that he has got a rupture in 


his ſaid right groin deſcending into the ' ſcrotum, 
which in this deponent's opinion is incurable, aud 
renders him utterly incapable of following his 
buſineſs. ; | 


Maketh oath and ſaith, That A. B. fourth mate Another. - 


of the ſhip called N. J. P. commander, on the 
iſt day of February 1781, came to this deponent in 
the ſteerage of the ſaid ſhip at B. in the Eaft Indies, 
and without any juſt cauſe or provocation whatſo- 
ever, given to or intended to be given to him, by 
this deponent, laid hold of this deponent's collar, 
and dragged this deponent on the floor thereof, and 
with his fiſt, did with great force and violence ftrike 
this deponent many blows on his head, face, and 
body, by which this deponent lay ſenſeleſs for 
ſome time; and the ſaid 4. B. would have again 
beat this deponent, had he not been prevented by 2 
perſon on board the ſaid ſhip. And this deponent 
further ſaith, That his right cheek became greatly 
ſwoln and diſcoloured, and that he was in great pain 
for a confiderable time afterwards ; and this depo+- 
nent was rendered wholly incapable of performing 
his buſineſs on board the ſaid ſhip, And this de- 
ponent further ſaith, that the ſaid 4, B, hath = 
| MA 


$. 


afidavies: 


made any ſatisfaction, for. the ſaid Iſſault, although 

he is in good eireumſtances z; and he beliques, that 

the ſaid J. B. ſoon intends leaving this kingdom. 

For not delioer- J. B. of, Q maketh gath, That C. D. is juſtly 
ing of goods pur indebted. unto this deponent: in £ 270, being, the 
3 tos bill of value of one parcel of merchandize received by the 
Ant ſaid C. D. on board a ſhip or veſſel called the Swift 
whereof the ſaid C. D. was commander; and for 

which the ſaid C. D. as appears to this deponent, 

and as this deponent verily believes, ſigned or ſub- 

ſcribed a bill of lading, beating date the 16th day 

of January laſt, thereby undertaking to deliyer to 

this deponent, or his aſſigns in London, the faid par- 

cel of merchandise which the ſaid C. D. hath not 

delivered, although the ſaid ſhip hath long ſince ar · 

_ rived in the river of T hams. 

On bond made In the ſum of { 150 on and by virtue of a certain 
in Scotland. inſtrument in writing, made according to the laws 
2 the kingdom of Scotland, and there called a 


Agzinftan un- IA / oo for an average loſs on the ſaid C D. 
* ſubſcription of the ſum of £ 100. as an underwriter 

on this deponent's intereſt in goods ſhipped on his 
. own proper account, in the ſhip J. N. F. late maſter, 
on her late voyage from London to New York, in 
the proſecution of which ſaid voyage, the ſaid yeſ- 
ſe] and the greateſt part of ber cargo was loſt. 
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Proceſs what, ROCESS is that by which a man is called 
into any temporal court, becauſe it is the be- 

ginning or principal part hereof, by which the reſt 

is directed; or if taken ſtrictly, it is a proceeding af - 

ter the original, before judgment. Britton 1 51 

Cromp· of Courts, 183. 8 Rep. 137. Proceſs to call 

| perſons into court, &:, muſt be in the name of the 

king; and if it iſſue from the ſuperior court, it 

ought to de under the 1% of the chief juſflice, or N 

1X 2 on (eo DT AT Sage 


3 "Y 
"© 


5 


"£4 4 ot > 
** 
* 
pay = = 
4 

= 

* 2 8 Ho 
| 8. 


the /enior judge of the court, if there Wb if 


lic; and if it iſſues from any other court, it is to 
be under the tete of the firſt in commiffion. Dalt. 
ch. 132. Finch, 436. Cro. Car. 390. | 

The writ of /atitat muſt be made returnable on a 
day certain, as alſo the bill of Middleſex ; and need 
not have fifteen days between the te/te and return; 
but may be ſued out in term-time one day, and re- 
turnable the next, Str. 917. and it may be zeſted in 
vacation, before the cauſe of action accrued. 


It the writ of /atitat be ſued out in vacation, then 


teſte it the /aſt day of the preceding term. 
Variance between the declaration and proceſs, 


i. e to anſwer plaintiff qui tam pro dom. rege, quam . 
pro ſeipſo ſequitur, and the declaration in his own. 


name only; omitting the gui tam part; variance 
fatal. Canning v. Davis, 4 Burr. 2417. and pro- 
ceedings ſet aide. A bill of Middlejex was to an- 
ſwer to the weavers company; and the declaration 
in the name of the company qui tam for themſelves, 


and the poor, &c. the court held it right, it not be- 


ing uſual to inſert in the bill of Midaleſex, on what 
acctunt or in what right the party ſues, as in the caſe 
of executors and adminiſtrators, the caſe of an aſ- 
ſignee of a bail bond, and the like, where the pro- 
ceſs is only ad 13 to A. B. Str. 1232. 
3 Wilſ. 141. 2 Black. Rep. 722. where Yates J. 
ſaid: Though the plaintiff may fiyle himſelf execu- 


tor, or give himſelf any other ſuperfluous deſcrip= 


tion in the proceſs, and declare otherwiſe, yet this 
will not hurt; for the demand is ſtill the ſame. 
And if plaintiff brings the defendant into court, this 
reaſon ſtill holds good, | 

It has been already ſaid, that there are two ways 
of proceeding in this court, viz. by original writ, 
and by bill; therefore I ſhall proceed firſt to ſhew 
the proceQing by bill. If the defendant lives in 
Middleſex, a precept is made out (called a bill of 
Middleſex), in order to arreſt him (ſuppoſing the 


plaintift's debt amounts to {10 or upwards, and 
he makes affidavit of _ cauſe of ation) which is 


ptinted, 


81 


Warrant to pro- 
fecute, | 


Bill of Middle» 
ſex bailable. 


”» 


You may put 


four defenJants 
f in one writ, 


Ac-ttiam, | 


* 


* 


. cuſtom of our court before us, and that he have 


plead is out. And Mr. 


* 
3 
1 


rinted, and may be had at the ſtationers for 28, 2d. 
ut before ſuch writ is ſigned, there muſt be a war- 
rant upon a 28. 6d. ſtamp to proſecute, filed with 
the proper officer who'figns ſuch writ, purſuant to 
the ſtatute 25 Ges. 3. c. 80. under 51. penalty. /cc. 
16. which may be had of the officers or Rationers z 

the form of which will be as follows: $64. 
In the court of king's bench. af he5.. 045 


Middleſex, Andrew Deering is retained 10 
to toit. proſecute 'by om Doe as his 


attorney againſt Richard Ros. 23.508 
Ne on the} Andrew Deering, plaintiff's at- 
file. torney, 
(1f by an agent to the ſolicitor immediately re- 
tained, add) by G. H. his agent. 


Entered or filed of record this day of in 
the 26th year of King Geo. 3. 
| (Officer 5name.) 


© "Theſe latter words are wrote by the officer who 
les the warrant. | DES 

The bill of Middleſes is in this form, and if the 
party be arrefted out of that county, the proceed- 
ings will be ſet aſide for irregularity. Dougl. Rep. 
369. If the application is made before the time to 
Buller ſaid, a bill of Mid- 
dleſex cannot run over all England, Such a practice 
would put an end to the writ of latitat; and if any 


notion has prevailed, that this ſort of proceeding is 


regular, it ought to be contradicted, bid. 
Middleſex, The ſheriff is commanded to take 
to wit. 5 Richard Fenn, and John Doe, if 
they may be found in his bailiwick, and ſafely keep 
them, 4 that he may have their bodies before the 
lord the king at 1 on Saturday next after 
the morrow of All Souls, to anſwer Jobn Brown in a 
plea of treſpaſs, and alſo to a bill of the ſaid John 
Breun, to be exhibited againſt the ſaid Richard 
Fenn, for { 100 upon promiſes, according to the 


then there this precept. 


By 


6 N. * 
8 Mir Sͤteormont and Way. . 
th for { 50. | b 
Nov. 2, 1785. 


Indorſe the attorney? $name and An of abode on 
the back, with the ſum ſworn to, and the ay it's 
ſued out. 
_ Make a prætips ſor the office thu: 
Middleſex 45 Bill for Fohn Brown, l Præcipe. 
Richard Fenn, caſe for ¶ 100 upon promiſes, re- 
turnable on Sarurday next after the morrow of All 


Souls, , 
| E J. . attorney, 
Oath for , 50. Chi Nov. 2, 1785. 

N. B, Take the bill of Middtſex, affidavit, and 

pe, with the warrant to proſecute, to the bill of 

22 her office, No. 6. Clifford's Inn, pay for the 
| vath 15. ſigning tie precept 64. in term time, and 
10d. in vacation; then get a warrant thereon at 
the ſheriff's office, for which you pay 4d. 

If the defendant cannot be taken on this bill of 
Middleſex, make out an alias, and if not taken on 
that, a pluries,. and fo on till he is taken, if he lives 
in that county, But put a date on the 1180 
when the fir/t writ iſſued. 


Mciddlſer, The ſheriff is combed, ai be: Alas, | 
to wit, he was commanded, to take 
| Richard Fenn and Jobn Doe (as in the other.) 


Middleſex, The ſheriff is commanded, as of Plain. 
fo wit, tentimes he has been commanded, to 
take (as in the other) 


* writs are ſigned at the ſame office ; make 
ys as before, adding the word alias, or. plu- 
= 7 bil pay ſigning 2d. 
In caſe your ation ſhould be in debt on bond, 
trover, detinue, covenant, aſſault, or otherwiſe, 
then add the following ac-etiam thereto; 


0 2 . In 


—_ Pzocels; 
Ac-etiomindebt In a'plea of treſpaſs, and alſo to a bill of the ſaid 
. Jobn Brown, to be exhibited againſt the ſaid Richard 
i Fenn, for { 100 debt, according to the cuſtom of 
| our court before us. | f pt 48-3 
In trover, In a plea of treſpaſs, and alſo to a bill of the ſaid 
John Brown, to be exhibited againſt the ſaid Richard 
Fenn, for converting and diſpoſing of the goods and 
chattels of the ſaid Jobn Brown of the value of fifty 
pounds, according, &c. . 
Detiave, In a plea of treſpaſs, and alſo to a bill of the ſaid 
J. B. to be exhibited againſt the ſaid R. F. for de- 
taining of the goods and chattels of the ſaid John 
Broun, to the value of { 500, according, &c. 
Covenant. In a plea of treſpaſs, and alſo to a bill of the ſaid 
B. to be exhibited againſt the ſaid R. F. for 
reach of covenant, to the damage of the ſaid J. B. 
of / 60, according, &c. Fae ot 
n a plea of treſpaſs, and alſo to a bill of the ſaid 
J. B. to be exhibited againſt the ſaid R. F. for aſ- 
ſaulting, beating, wounding, and evilly treating the 
ſaid J. B. to the damage of the ſaid F. B. of { 500, 
according, &c, | | 
If ſeveral de» To anſwer J. B. in a plea of treſpaſs, and alſo 
fendants. © to the ſeveral bills of the ſaid J. B. to be exhibited 
againſt the ſaid T. P. E. F. and G. H. for { 100 
ſeverally upon promiſes, according, c. . 
For crim. cn. In a plea of treſpaſs, and alſo to a bill of the ſaid 
7. B. to be exhibited againſt the ſaid R. F. for aſ- 
aulting and having criminal converſation with E. 
the wife of the ſaid J. B. to the ſaid 7? B. his da- 
mage of { 1000, according to the cuſtom of our 
court before us. i EA 
At the foit of In a plea of treſpaſs, and alſo to a bill of the*faid- 
executors, J. B. and C. K. as executors of the laſt will and 
teſtament of V. C. deceaſed, to be exhibited againſt 
the ſaid R. F. for { 50 upon promiſes, according, 
— Ee. ; ; 
At the uit of an In a plea of treſpaſs, and alſo to a bill of the ſaid 
' adminiſtrator, J. F. as adminiſtrator of all and ſingular the goods, 
chattels and credits which were of V. C. who 
died inteſtate, to be exhibited againſt the ſaid R. F. 
for { 50 upon promiſes, according, &c, ; | 
kh | 1 
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Proceſs, 2 = 


In a plea of treſpaſs, and alſo to a bill of the ſaid 2 the ſuit of 
A. C. and G. H. as aſſignees of the eſtate and ef- — 
ſects which were of G. T. a bankrupt, according to 
the form of the ſtatutes, to be exhibited againſt the 1 

ſaid R. F. for { 100 upon promiſes. | : 

And alſo to a bill of the ſaid C. for £{ 400 of For forcign mo- 
lawful money of Great Britain in debt, being the 
value of {6000 of gold -and filver currency of the 
iſland of Antigua in the Weſt Indies, to be exhibited, - 
according, &c. | | 

If the defendant lives in a liberty where the ſheriff If in a liberty, 
of Middleſex may not enter, make out a non omittas 
bill of Midaleſex, whereupon the ſheriff will grant 
his mandate to the high bailiff of Weſtminſter, who 
grants a warrant thereon to his officer to arreſt the 


defendant. : | 
* | Middleſex, The ſheriff is commanded that he Non onitras, 
to wit, omit not by reaſon of any liberty | 


in his bailiwick, but that he enter the fame, and 
take Richard Fenn and Jobn Doe, if they may be 
found in his bailiwick, and ſafely keep them, fo 
that he may have their bodies before the lord the 
king at Weſtminſter, on Saturday next after the 
morrow of All Souls, to anſwer John Fenn in a plea 
of treſpaſs, and alſo to a bill of the ſaid John, to be 
exhibited againſt the ſaid Richard, for 30. upon 
promiſes, according to the cuſtom of our court 
before us, and that be have then there this precept, 


Oath for 25]. _——— 
F. X. attorney. 
ou. 2, 1785. 


This is taken to the bill of Middleſex office as 
before, pay for ſigning the ſame as for the bill, 
make a præcipe as before, only add the words, “non 


* omittas,” bill of Middleſex. „ 
Middleſes, The ſheriff is commanded to take — of eee 
to wit, John Brown and Richard Roe, if OI MARY 


they may be found in his bailiwick, and ſafely keep 
| "=W# „ 


86. | bu ' Proceſs, 


them, ſo that he may have their bodies before the 
lord the king at Veſiminſter, on Saturday next after 
the morrow of Al! Souls, to anſwer Janet Denn in 
( a plea of treſpaſs, and that he then have there this. 
| precept. 

( | By Bill. 1 
|  * Stormont and Way, 
John Brown, „ You are ſerved with this proceſs, 

& to the intent that you may by your attorney appear in 
& his majeſly's court of King's Bench at Weſtminſter, 
& at the return thereof, being the fixth day Novem- 
ber next, in order to your defence in this action. 


nn « J. K. Inner Temple.” 


The defendant muſt be ſerved with a copy of the 
proceſs and notice perſonally, by at. 12 G. 1. c. 29. 
and ſervice on the return-day, though after the court 
riſes, is now good ſervice. 2 Burr. 812, 813. 

If the writ be againſt ſeveral defendants, you 
muſt name them all in the notice; and copies are to 
be ſerved on each defendant z and it is not neceſſary 

to ſhew the original at the time of ſervice,» Str. 


877. | 
* If a warrant to it the defendant cannot be found in Middleſex, 
—— has and is to be met with in London, or any other city 


9 — or county, then get an office copy of the affidavit at 


other, but add the bill of Middleſex office (which will ſave a new 

that to the p, one being made), pay for the ſame. 15. and 15. d. 

yy Middle % for the ſtamp, which take to Mr. Heberden's, and 

« ſuedove ſue out a latitat thereon, the form of which ſee in 

* day of p- 87; which writ of /atitat muſt be directed to 

the proper ſheriff of ſuch city, town, or county, or 
cannot be executed, | | 


Rn . 
. and Tow 2 Mine a Sheriff or 


"0 = 
ri J. 15 hy ; C 
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Cities of. 2 2 

Briftol 1 

n=? | 3 itchfield and * 
77 IS orceſſer . 
fer 5 A 16 © Towns of 
rn | 5 > King on upon Hull 
Fun * Southampton 

Town of Nottingbam | 


** l e e F 


If the Ane lives in a county W vix. 
Cheſter, Lancafler, or Durham ; or within any of 
the Cinque Ports, viz. Hafling, Romney, "Hythe, 


Dover, or Sandwich; then * latitat will de de- 5 
ed as follows ; REP — _ 


\ 


Directions to be obſerved in Writs direfted 
to Cheſter, Lancaſter, and Durham, 
being the Counties Palatin. 


To the chamberlain of our county palatine of Cheſter, Cheſter, 
or to his deputy there, greeting, 


To the chancellor of our county palatine of Lancaſter, Lancaſter, 
or to his deputy there, greeting, 8c, 

To the reuerend father in God ' by divine Durham. 
permiſſion, lord biſhop of Durham, er to his chancellor 
there, greeting, Re. 

And inſtead of ſaying in the writs, “ Our county 
* palatine,” ſay, ** Your biſhoprick.” 

f to the Cinque Ports, the direQion is, ** To 
* the conflable 7 our caſtle of Dover, or to his deputy 
* there, greeting, &c. | 

_* George the third by the grace of God of Great Abailablelarives 
Britain, France, and 1 2 king, defender 1 4 
8 alt 2 


_  Pzoceſs, | 
faith, G. To the ſheriffs of London greet 
"Whereas we lately" mimanded-our ſheriff of +3 
_ aleſex that he on take John Denn and Richard 
Roe, if they might be found in his bailiwick, and 
ſafely keep them, ſo that he might have their bo- 
| dies before us at Weſlmin/ler at a certain day now | 
N. B. The ac- paſt, to anſwer Thomas Poſt, in a plea of treſpaſs * ; 
etiam already "and al ſo to a bill of the laid Thomas, to be exhibited 
9 againſt the ſaid John, for 100l. upon promiſes, ac. 
Vill ſit this Cording to the cuſtom of our court before us, and 
* our ſaid ſheriff of Middleſex, at that day returned to 
us, that the ſaid John and Richard were not found 
in his bailiwick ; whereupon on behalf of the 
aforeſaid T honed,” it is ſufficiently teſtified in our 
court before us, that the ſaid John. and Richard do 
Jurk and ſecrete themſelves in your county: there- 
fore we command you, that you take them, if they 
be found in your bailiwick, and ſafely keep them, 
ſo that you bave their bodies before us at Weſimin- 
ter, on Monday next after the morrow of Al 
Souls, to anſwer the ſaid Thomas of the plea and bill 
' , aforeſaid ; and have you then there this writ, 
Wuneſe William earl of Mansfield at' Weſtminſter, 
the 15th day of "up in the 25th year of our 
rei 1 Stormont and May. 
Fark the attorney s name and abode, with ſum 
= ſworn to on the back, and the day of the month. 
Precipe. Londan lat. for Thomas Poſt againſt 'Jobn Denn 
tr. ca. for 801. upon promiſes, returnable on Sa- 
zurday next afjer the morrow of All Souls, 
Nov. 2, 1785. , F. attorney. 
Oath for . 7. . 
Take affidavit, writ, præcipe, and warrant to 
proſecute, to Mr, Heberden, King's Bench office in 
the King's Bench Walks, who ſigus ſame, pay him 
235. 6d. then to the ſeal office, No. 3, Inner 24 
Lane, pay ſealing 7 d. when it is ſigned and ſealed, 
if defendant js to be arreſted in London, go to one of | 
the compters, get a warrant thereon,*pay 44. if in 
0. Eſſex, or Kent, pay 64, any other count 1 


o $ 5. 5 
pl + + - 


* 
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IH ; N 

N. B. Mr. Heberden ſells theſe writs already 
printed, and the warrant to proſecute as be fore; 
they are printed in the plural number, and it has 
been cuſtomary todd, if one defendant, John Doe 
or Richard Roe, to ſave eraſing the writ. 

If the defendant be not found on the firſt writ, 
before the return, then iſſue an alias, which is 
called an alias capias (the teſtatum part being left 
out), and is ſigned and ſealed as deformmee. 
" - George, Ee. to the ſheriffs of London greeting 8 Alias capias. 
We command you, as before we have commanded 
you, that you take Jahn Denn and Richard Roe, if 
they may be found in your bailiwick, and fafely 
keep them, ſo that you may have their bodies before 
us at Weſtminſter on Tueſday next after the morrow 
of Saint Martin, to anſwer to Thomas Poſt in a plea 
of treſpaſs; and alſo to a bill of the faid Thomas 
againſt the ſaid John for 100 /. upon promiſes, ac- 
cording to the cuſtom of our court before us to be 
exhibited ; and have there then this writ. - Witneſs 
William earl of Mansfield at Weſtminſter, the 7th 
day of November, in the 25th year of our reign. 

RT” 5. Stormont and Way. 

Indorſe the attorney's name and ſum ſworn to. 
Make @ precive as before,” only ſay, aliar capias,” 
inſtead of e latitat, and put the day the firſt writ 
iſſued . 724 1 | 

If the defendafit is not to be met with before the , 
return, ſue out a pluries capias, which is like the 
alias, only inſtead of the words, . as before we have 
„ commanded hon, add, „at we have oftentimes 
* commanded you. Put the date of the firſt writ 
iſſued. _— * 

To anſwer to John Denn, who ſues as well for our If on a gui tam 
. ſovereign lord the king, as for himſelf in this behalf in *Qion. 
a plea of debt. * is 


* 


To anſwer to John Denn, who ſues as well for him - If the forfeiture 
ſelf, as for the poor of the pariſh of A. in the county of de to ihe poor 
B. in @ plea of debt. 1% ee SOUL BEA extras. 

If there is a liberty which the ſheriff cannot en- 
ter, then iſſue, © „ * 
| A nn 


Non omittas, 


Latitat to Cheſ- 
ter. 


then add theſe words, ** Therefore we command 


he take the ſaid Richard Fenn and Jobn Doe, if they 


Pꝛotels. N 


A non omittat. 


Gorge the third, Sc. to the ſheriff of Surrey, We. 
(to the end of the recital of the bill , of Middleſex), 


« you, that you omit not by reaſon of any liberty 
% in your county, but that you enter the ſame, and 
„ take Richard Fenn, (as in the latitat.) 

This writ may iſſue in the firſt inftance, if the 
defendant lives in a liberty; make a præcipe as be- 
fore, only add the words u omittas, pay ſign- 
ing 23. 6d. ſeal 15s. 2 d. get a warrant thereon as 
before, | "=; * 

If the defendent lives in any of the counties pa- 
latine, as Cheſter, Durham, or Lancaſi er, then the 
writ runs thus: 1 

George, &c. To our chamberlain of our county fala- 
tine of Cheſter, or to his deputy there, greeting: 
Whereas we lately commanded our ſheriff of Mid- 
dleſex that he ſhould take Richard Fenn and John 
Doe, if they ſhould be found in his bailiwick, and 
that he ſhould keep them ſafely, ſo that he might 
have their bodies before us at /:/imin/ler, at a cer- 
tain day now paſt, to anſwer John Denn in a plea 
of treſpaſs; and alſo to a bill of the ſaid Jabn 
againſt the ſaid Richard, for 1001. upon promiſes, ac- 
cording to the cuſtom of our court before us to be 
exhibited : and our ſaid ſheriff, at that day returned 
to us, that the ſaid Richard and Fohn were not 
found in his bailiwick, whereupon on the behalf 
the ſaid John Denn it is ſufficiently atteſted in our 
court before us, that the ſaid Richard and John Doe 
lurk and ſecrete themſelves in your county palatine ; 
therefore we command you, that by our writ under 
the ſeal of our ſaid county palatine, to be duly 
made, and to be directed to the ſheriff of our ſaid 
county palatine, you command the ſaid ſheriff, that 


me we an > oma ww. a . av 


may be found in his bailiwick, and keep them ſafe- 
"<= 2 


Proceſs, 
ly, ſo that he may have their bodies before us at 
eftminſler on Monday next after the morrow of 
All Souls, to anſwer the - ſaid Fobn Denn of the plea 
and bill aforeſaid, and have there then this- writ, 
Witneſs William earl of Mansfield at Weſtminſter, 


reign, Stormont and Way. | 


Indorſe the attorneys name, and the ſum ſworn 
to, then ſign and ſeal it as before, . 

The præcipe for the office is as before, and war- 
rant, only in the margin put “ county palatine of 
Chefter Lat. for, c. | | % 

George, &c. To the reverend father in God John, 
by divine Providence, lord biſhop of Durham, or to his 
deputy there, greeting (ſe the end of the recital of 
the bill of Middleſex): Therefore we command 
you, that by our writ, under the ſeal of your 
biſhoprick, in due manner to be made and ditected 
to the ſheriff of the county of Durbam, you cauſe 
the ſaid ſheriff to be commanded, that he take the 
ſaid Richard Fenn and Fohn Doe, if they may be 
found, Oc. 
To our chancellor of our county palatine of Lancaſ- 
ter, or to his deputy there, greeting (/me as 
Cheſter). ” | 
If the defendant lives in any of the Cinque Ports, 
as Haftings, Romney, Hijthe, Dover, or Sandwich, 
then your /atitat is to be directed thus: 
To the conflable of our caſtle of Dover or to his de- 
puly there, greeting: Whereas we lately command - 
ed (as in the latitat exactly); and inſtead of ſaying, 
* ſecrete themſelves in your county,” ſay, ** in your 
« bailiwick.” 


and, if attended to, the printed forms will ſerve in 
every Caſe, EY 
Com- 


** 


the 15th day of June, in the 25th year of our 


To the county 
palatine of 


ur . 


To the 
—— 


Lancofter, 


Theſe /atitats are all made out at the ſame office, 


P20 ceſs, 


Common Proceſs. 


Common pro- If the cauſe of action does not require bail, or you 


ce's to be ſerved 


perſonally, 


mean to ſerve the defendant with proceſs only, then 
the flat. 12 Geo. 1 c. 29. enacts. That in all 
4 caſes where the cauſe of action ſhall not amount 
« to 10 J. or upwards, in any ſuperior court, the 
« defendant ſhall not be arreſfed, but ſhall be ferv- 
ie ed perſonally with a copy of the proceſs.” And by 
5 Geo. 2. c. 27. . 4. That upon every copy of 
e“ ſuch proceſs to be ſerved, ſhall be written an 
« Engliſh n:tice to ſuch defendant, of the intent and 
ic meaning of ſuch ſervice, to the effect following: 
« A. B. jeu are ſerved with this proceſs, to the intent 
«© that you may by y:ur attorney appear in his majeſ- 
« %s court of King's Bench, at the return thereof, 
&« being the Oth day of November next, in order to 
« your defence in this ation. And for which no- 
tice no fee ſhall be demanded. ED ory 

In the filling up proceſs not bailable, three things 
are to be obſerved. 1. In the notice, the very day 
of the return muſt be inſerted (although by original, 
it often happens to be on a Sunday). 2. The no- 
tice to appear muſt be directed to the deſendant by 
the ſame name as the proceſs, being particularly ſo 
Expreſſed in the act of 5 Geo. 2. 3. That the name 
of the defendant muſt be inſerted, as thus, Mr. 
% A. B. you are ſerved,” &c. otherwiſe the writ 
may be quaſhed on motion. 1 Wilſon, 104. 

Service on the return day is regular; and if 
_ by a perſon who cannot read or write, it is 

a * a 5 

If it be againſt baron and feme, ſervice on the 
huſband is ſufficient for both; and if the huſband 
does not appear for himſelf, and wife plaintiff may 


enter an appearance for both. 


If the action be joint, viz. againſt two or more 


perſons, each muſt be ſerved witha copy of the proceſs. 


George, 
I 


add + aac wwe t©w od DD2ictcy..Þ 2 toc ew e ,,, 1 
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George, &c, to the ſheriff of Kent, ing: A common /as 
Whereas we lately commanded our ſheriff of“ 
Middleſex, that he ſhould take John Denn and 
Richard Roe, if they ſhould be found in his. baili- 
wick, and ſafely keep them ſo that he might have 
their bodies before us at Y/e/tmin/ter, at a certain 


u 

n day now paſt, to anſwer Thomas Poſt in a plea of 

Il treſpaſs. And our ſaid ſheriff of Middleſex at pyery 4:4 is 
t that day returned to us, that the ſaid Jabn and rreſpoſe, there- 


Richatd were not found in his bailiwick z where- ole tneſe words 
upon on the behalf of the ſaid — it is — 3 


y ſufficiently teſtified in our court before us, that the where only the 
of ſaid Fohn and Richard do lurk and ſecrete themſelves why to be 

n in your county; Therefore we command you, that : 

d you take them, if they ſhall be found in your baili- 


wick, and them ſafely keep, ſo that you may have 

their bodies before us at Weſiminſter, on Monday 

next after the morrow of All Souls, to anſwer the 

ſaid Thomas of the plea aforeſaid : and have you 

then there this writ, Witneſs William earl of 
Mansfield, at Weſtminſter, the 15h day of June, in 

the 25th year of our reign. Storm:nt and Way. 

Ar. John Denn, you are ſerved with this proceſs, Notice. 

to the intent that you may by your attorney appear in his 
Majeſty's court of King's Bench at the return thereof, 


* being the 7th day of November next, in order to your 
Yy defence in this action. * 1 Yn 
ſo This writ is ſigned at Mr. Heberden's as before, 
ne and ſealed, N. B. A Præcipe alſo muſt be made 
* out for the office, thus: Kent, Latitat for Thomas 


Poſt, againſt John Denn, Tr. returnable on Setut- 
day next after the morrow of All Souls. J. X. At- 
torney, 2d November, 1785. 
Put the name of the plaintiff's attorney, place of 
abode, and the day of the month on the back. 
Then make an exact copy, or get a printed one at 
the ſtationer's, fill it up, and ſerve the defendant 
perſonally with it, | 
Theſe writs are all to be had of Mr, Heberden 
already printed, or of the ſtationers, _ - 
Special 


— — ——— — — — — 
8 


94 


=p condemnation and coſts, or render the defendant to 


on ſurety taken for his appearance at a day and place 


706. 12 Med. 275. 


is not permitted to become bail, ſhall be put into 


bid. 


Spectal Bail. 
AlL, ballium (from the French bailler, which 
comes from the Greet Ba, and ſignifies 
to deliver into bands), is uſed in our common law 


for the freeing or ſetting at liberty one arreſted or 
impriſoned upon any action, either civil or criminal, 


certain. Brac. b. 3. tract. 2. c. 8. 

The reaſon why it is called bail, is becauſe by 
this means the party reſtrained, is delivered into the 
hands of thoſe that bind themſelves for his forth - 
coming, in order to a ſafe keeping or protection 
from priſon: and the end of bail is, to ſatisfy, the 


priſon, 

Bail and mainprize are often uſed promiſcuouſly 
in our law books as ſignifying one and the ſame 
thing, and agree in this notion, that they ſave a 
man from impriſonment in the common gaol, his friends 
undertaking for him before certain perſons for that 
purpoſe authorized, that he ſhall appear at a certain 
day, and anſwer whatever ſhall be objected to him 
in a legal way. 2 Haw. Pl. Cr. c. 88. 4 Inſt. 180. 
The chief difference is, that a man's mainpernors 
are barely his ſuretzes, and cannot impriſon him 
themſelves to ſecure his appearance, as his bail may, 
who are looked upon as his gaolers, to whoſe 
cuſtody he is committed, and therefore may take 
him upon @ Sunday, confine him until the next day, 
and then render him. 6 Med. 231. Lord Raym. 


By rule 1654, no attorney ſhall be bail for 2 
defendant in any action; nor his clerk. Dougl. Rep. 
450. Butif a perſon who by the rules of the court 


the bail-piece, and not excepted to, the plaintiff 
cannot take an aſſignment of the bail-bond, and 
proceed upon it, as if no bail had been put in. 


No 


2 
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No ſheriff's officer, bailiff, or other perſon con- No fheriff's _ 
yo in the execution of proceſs, ſhall be per- —_—_— 

mitted to be bail in any action or ſuit depending in | 
this court, nor perſons outlawed after judgment. 
R. H. 14 Geo. 2. The keeper of the Poultry- f 
Compter was rejected. Dougl. Rep. 450. 

« It is ordered by the court, that where any de- When to put in 
« fendant ſhall be arreſted by the ſheriffs of London — in Londes or 
&« or Middleſex, by proceſs iſſuing out of this court, — 

« and ſhall give to ſuch ſheriff a bail- bond for their 
& appearance on the day of the return of ſuch 
% proceſs, ſuch defendant ſhall have leave for 
« four days after that return, to put in good bail, 
« at the ſuit of the plaintiff in ſuch proceſs; and 
« within that time, all proceedings upon the bail- 
© bond to the ſheriff ſhall ſtay.” R. M. 8 Ann. 

The four, days are reckoned in this court excla- If the laſt of the 
five; and if the laſt of the four days happen on n happen 
Sunday, then the defendant has all Monday to put“ . 
in his bail. 5 | 

The defendant having been arreſted and put in How to put in 
bail to the ſheriff, the firſt ſtep to be taken to get ſpecial bail by 
rid of the bond is, to put in bail above; and, in ws 
order to do that, apply for a ſhort copy of the writ, 
which may be had either at the office where the 
| writ was ſigned, or at the ſheriff's office, together 


im with the ſum fworn to, as that will be wanted in 
ay, the future ſtage of the buſineſs. Then get a ſpecial 
ole bail-piece at the ſtationer's, pay for fame, 28. 1d. 
ake which is cut in this form, and the name of the 


county is to be the ſame as that in which the writ 

is: and the bail are to be two houſekeepers, who can 

juſtify in double the ſum ſworn to, after payment of 

all their debts. | X | 
The act of 25 Geo. 3. c. 80, enacts, that every Memorandum te 

attorney, at the time of putting in bail, ſhall depofit be delivered on 


nto in the hands of the judges clerk the memorandum Prins in e 
iff or minute of his warrant to defend, ſtamped with a judge's clerk. 
and 28. 6d, ſtamp, which the judge's clerk is to receive 


gratis; who is to deliver over the ſame to the pro- 
per officer Sed. 25. 
In 


The form of the 
warrant to de- 


Special bail- 


piece. 


„ for him. 


Special Bail. 
In the Court of King's B enen. 
Middleſex, J F. X. is retained to defend by Jobn 
to wit, c Jones as his attorney, at the ſuit of 


Toſeph Sparks, 


Entered or filed of record, 
this day of in the 
26th year of King Geo. 3d. 


J. X. defendant, at- 
torney; (if by an 
agent add) by M. his 
agent. 


Michaelmas Term, in the z5th ye 
of the reign of king Geo. III. 


Stormont and Way. 


Middleſex, } Joln Jones is delivered t 
to wit, bail on a cepi corpus 
„ to 
John James, of Love - lane, 


London, mercer, 3a 


an 
TFoſeph Madden, of Fleet- 
ſtreet, London, hoſier. 


1 4 nw At the ſuit of 


ſworn to Foſeph Sparks. 
L. ioo. | 


| 
— 


Take the bail, and bail- piece, to one of the 
judge's chambers in Serjeant's Inn, Chancery - lane, 
and the clerk will take the recognizance as fol- 
lows : 8 | An; 

&« You ds jointly and ſeverally undertake that, if 
&« John Jones ſhall be condemned in this ation, at the 
% ſuit of Joſeph Sparks, he ſhall ſatisfy the coſts and 
&' condemnation, or render himſelf to the cuſtody of 
*© the marſhal of the Marſhalſea, or you will do it 


& Are you content ?” 
Pay the clerk 4s. in term time, in vacation 5s. ; 

as ſoon as you have done this, give notice in writ- 

” 6 l + Yo rt ing 


a «a © «a a a „„ 
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ing of the bail being put in, to the plaintiff's at- 
torney, purſuant to the following rule: | 

« Every attorney of this court, who ſhall put in 
& any ſpecial bail before any juſtice of this court, 
« 4e bene efſe, upon a cepi corpus, ſhall give notice 
« thereof without delay to the plaintiff or his at - 
&* torney. M. 16 Car, 2. 23 
Foſeph thai Hee; 


and 
Job Jones, defendant.” 
Take notice, that ſpecial bail was this day put 
in for the defendant in this cauſe, before the 
honourable Mr, juſtice Aſohurſt, at his chambers in 
Serjeant's In, Chancery-lane, London, and the 
names are, John James, of Love-lane, London, 
merchant and Jeſeph Waddon of Fleet-ſtreet, Lon- 
don, hoſier, dated the 11th day of November 1785. 
Yours, Ce. Mos 
FJ. X. Attorney for the de- 
, fendant, Inner Temple. 
To Mr, G. H, Attorney for plaintiff, | 
If they are the ſame as are bail to the ſheriff, 
then you add, “and they are the ſame as are bail to 
& the ſheriff.” 5 | 
If the plaintiff be diſſatisfied with the bail abo 


In the King's Bench, 


vr 


Notice of bail; 


ve, If difatisfied with 


and they be not the ſame as to the ſheriff, he muff ex · the bail. 


cept again/? them within twenty days after notice given, 
otherwiſe ſuch exception is void, purſuant to the fol - 
lowing rule: „It is ordered that no exception to 
« ſpecial bail put in before any juſtice of this 
court, ſhall be made for the future after 
* twenty days notice given of ſuch bail being put in, 
* according to the courſe of this court; and that 
exception after that time made, ſhall be void and 
* of no force.” R. M. 8 Ann. 
* That in every action in this court, where ſpe- 
cial bail is put in, and an exception entered 
againſt the ſaid bail, and notice of ſuch exception 
is given in writing to the defendant's attorney, 
„ the ſaid defendant ſhall procure his ſaid bail to 
* juſtify, if the notice de given in term time, in 
H « four 


«c 
«6 
ce 


Exception of 
bail to be made 
within twenty 
days after notice 
of bail, 


When to juſtify 
after exception. 


Exception to be 
in writing. 


Notice of the 
fame bail juſ- 
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« four days after ſuch notice; but if ſuch exception 
« be entered in vacation time, and notice thereof be 
« given in like manner, the bail put in, or other 
„additional bail ſhall juſtify, upon the firft day of 
& the ſubſequent term.” R. E. 5 G. 2. Excep- 
tion muſt be in writing entered in the judge's 
book, before whom the bail was taken; and the 
entry in the judge's book is thus, 7 except again/? 
&« theſe bail.” G. H. plaintiffs attorney; and the 
notice to the defendant's attorney is, naming the 
cauſe, ** ] have excepted againſt the bail put in for the 
„ defendant in this cauſe. | | 
| Your's, 
G. H. plaintifÞs attorney.” 


To Mr. C. D. Attorney for defendant. 


If the ſame bail are to juſtify, as have been put 
in, and notice given thereof, one day's notice is ſuffi- 
cient for the juſtification, and the form of ſuch notice 
will be as follows: Ya 

| | oſeph Sparkes, plaintiff, 
In the King's Bench. 75 — | 
John Jones, defendant. 

Take notice that the bail already put in for the 
defendant in this cauſe, and of whom you have had 
notice, will on Vedneſday next, juſtify themſelves, in 
open court, Meſiminſter- hall, in the county of 


Middleſex, as good bail for the defendant, dated 


this 12th day of November 1785. 

1 Your's, &c. 

| 7. K. Attorney for defendant, 
To Mr. G. H. Attorney for plaintiff, 

If the bail already put in, do:s not mean to 
juſtify, then you may add two more to thoſe already 
put in on the bail-piece, and give notice of juſtify- 
ing them; but ſuch notice muſt be given two days 
excluſiue of (ſuch juſtification ; as for inſtance, ex- 
ception is entered againſt the bail on the. 12th of No- 
vember ; notice is given to juſtify the 16th, you mult 
deliver ſuch notice on the 141b, becauſe Sunday in- 
tervenes : So that the notice is excluſive of one 

f A 
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and incluſive the other: Monday for Wedneſday is 
good; Saturday for Monday will not do for added 
bail, becauſe Sunday is no day. "A 
la the King's Bench. F 


Joſepb Sparker, plaintiff, - 
and 


| John Jones, defendant, | 

Take notice, that Aaron Moſes of Duke's: place, Notice of adding 
London, merchant, and George Duke, of Hatton - and juſtifying, 
ſtreet near Holborn, in the county of Middleſex, | 
broker, will, on Wedneſday next, add themſelves to 
the bail already put in for the defendant in this 
cauſe; and at the ſame time will juſtify themſelves 
in open court, Weſtminſter-hall in the county of 
Middleſex, as good bail for the ſaid defendant, dated 
the 14th day of November 1785. | 

Yours, Ce. 
+ F. K. Attorney for defendant. 

To Mr. G. H. Attorney for plaintiff. "FM 

Theſe may be added in the treaſury chamber, My be added in 
Mieſiminſter, the ſame morning you juſtify z pay 25. the treaſury 
each name, but mind and take the bail-piece to amber. 
Meſiminſter; therefore the preceding evening get it of 
the judge's clerk, or he will bring it down to V- 
minſter, and deliver it to the maſter; pay him 25. 
64. But if bail has not been already put in, then 
take one with you, fill it up as before, take the bail 
to the treaſury chamber to one of the judge's . 
clerks, and he will take the recognizance, pay 4s. * 
and 25, 6d, for delivering it to the maſter in order 
to juſtify, if it's to be done that morning, have aſſi - 
davit of ſervice of notice ready. 

If you add only one more perſon, to the bail al- 
ready put in, and he with- one of che other juſtifies, 
then your notice will be as follows: | 


. 

I 
"0 
U 

” 


Between 


r- In the King's Bench. | 
4 *  Foſeph Spar bes, plaintiff, 
u and 4 


John Jones, defendant. 1 
Take notice that E. F. of, c. will on Monday Notice to U 
next, add himſelf to the bail already put in for the one, and jukify, 
H 2 defendant 
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defendant i in ___ oa and that he, together with 
Jubn James, one of the bail alteady put in for the 
ſaid defendant, and of whom you have had notice, 
will at the ſame time juſtify themſelves in open 
court, H/:/iminſler- hall, ip the county of Middleſex, ' 
as good bail for the ſaid defendant ; ; * this 18th 
IP ve rad 1785. 
ä Vour's, &c.. 


J. X. Attorney for defendant. 

ponts to Jagt. To Mr. G. H. Attorney for plaintiff. 
How to ;uftify bail in open court. - In the even- 
g beſpe j the bail-piece at the judge s chambers 
0 go to Wefiminfter z z pay the elerk 25. 6d. and he 
will have it there ready for you; get an affidavit 
of the ſervice of ſuch 7 ſworn, and on the 
back indorſe the names of the plaintiff and de- 
— | fendant, with a counſel's name, with inſtruc- 
6; tions f move to juſtify the within bail ;” then give 
it to counſel with 10s. 64. and he will move it; 
take your bail in court to the-maſter, and he will 
ſwear them, for which pay the officer 9 .; in the 
evening go to the clerk of the rules in Symond's Inn, 


* 5 * 


5 and he will draw up the rule for the allowance of 
the bail; pay 4. ſerve copy on plaintiff's attorney. 

In the "Po s Bench, | 
Foſeph or plaintiff; | 

WER.” Between 

{Affidavit of ſer- John Jones, defendant. 
ice of notice. 2 C. clerk to E. H. of, Ec. attorney for the de« 
'v. - fendant in this cauſe, maketh oath and faith, That 


be did on, the day of November, inſtant, per · 
ſonally ſerve 7, X. the plaintiff's attorney, with a, 
true copy of the notice hereunto annexed. 

If you ſerve the ſervant of plaintiff's attorney 
or clerk, ſay, * ſerved My. J. K. the 7 at- 
torney in this cauſe, with a true copy of the notice 
« hereto annexed, by * * the ſame to the clerk er 


2 rome of the ſaid J. K. at his houſe in W e 4 
euinuf - attor- ** Inn, Fleet- ſtreet “ 


_ © 7 aey may conſent. In order to ſave this mesble and expense, where 
8 the attorney Fertifies the bail are good to plaintiff's 
, 


— 


= * * * 5 
* ? 

. 

F . . = A 
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attorney,” and he can take his word, this mode of 
juſtification is diſpenſed with; and the bail are 
taken to a judge's chambers by conſent; pay 25. 
attorney for his conſent 10 5. > ROSES 


Bail put in by one attorney for the defendant, and B. il put in br 
notice of juſtification given by a new attorney not 2 ney, 
allowed by the court: the bail ſhall not be per- justify by an- 
mitted to juſtify. The maſter certified, that by the other, not good, 
eſtabliſhed practice, a party cannot change his attor- 


ney without leave of the court. Dor gl. Rep. 206. 


Of putting in Bail in the Country, and 
tranſmitting it. 

By 4 & 5 W. & M. c. 4. The chief The chief 
« juſtice, Cc. of the different courts, and chief 3 
« baron, ſhall or may, by one or more com- perſons ro take 
© miſhon, from time to time empower ſuch and bail. 
& fo many perſons other than common attornies and 
« ſolicitors, as they ſhall think fit and neceſſary in 
„all and every the uſual ſhires and counties, to 
© take and receive recognizance of bail, as any per- 

«© ſon or perſons ſhall be willing or defirous to ac- 
* knowledge in any action or fuit depending in the 
© faid courts, in ſuch manner and form, and by + 


© ſuch recognizance or bail- piece, as the ieee 3 
and barons have uſed to take the ſame, which © © 5 
„ ſhall be tranſmitted to the court where ſuch 1 
„action ſhall be depending, who upon affida vit 
made of the due taking thereof, by ſome credible * 


* perſon at the taking thereof, ſuch juſſice or baron 
6 ſhall receive the fais.“ 9p. : | 
Set. 2. Power is given to the Juſtices and And may make 
* barons to make rules for juſtifying fuch bail by rg. 
« 2ffidavit, duly taken before the ſaid 4 9 
„ ſioners, Who are hereby empowered and re- 
* quired to take ſame, and alſo to examine the 8 
© ſuteties upon oath, touching the value of their _—_ 


* reſpeQive eſtates.” The third clauſe empowers - wo 


Juſtices of aſſize in their circuit, to take ſuch bail in 
3 5 a ſimi» 
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a ſimilar manner; the 4th and laſt ſection makes it 

felony for one to be bail in another's name. 
Six days to put In caſe of arreſt of any defendant in any other 
in bail inthe county of this kingdom (except London or Middle- 
our, ſex), by proceſs iſſuing out of this court, as afore- 
ſaid, ſuch defendant ſhall have leave for fix days 
to-put in good bail, after the return of ſuch proceſs, 
without any proſecution whatſoever to_ be made in 
the mean time on the bail-bond to the ſheriff, R. 
M. 8 Ann. 

Notwithſtanding the rule 8 V. 3. the bail- piece 
muſt actually be filed with one of the judges, on the 
6th day after the return of the writ, or the bond may 
be aſſigned, purſuant to the ſtat, 4 and 5 Ann. 


c. 19. 

Fill up the bail- piece as before, take it and the 
bail to a commiſſioner of the court, and he will 
take the recognizance, for which you pay 63. and it 
is uſual to have an affidavit ingroſſed on treble 64. 
paper of the due taking the bail before ſuch commiſ- 
fioner, to which is annexed the bail- piece, and ſworn 
before a commiſſioner for taking affidavits, but not 
the perſon authorized to take ſuch bail. 

Peter Rix, plaintiff, 
In the King's Bench, and 
* John Doe, defendant. 
Afﬀidavit of due Thomas Jones of Newport, in the county of Bucks, 
raking bait in gentleman, maketh oath and ſaith, That the recog- 
e country tobe ©. 881 
ſworn before a nizance of the bail gr bail- piece hereunto annexed, 
commiſhoner, Was duly acknowledged by John Brown of Newport 
not he perſon aforeſaid, grocer, and James Rogers of the ſame 
take the bail, place, farmer, before E. F. Eſquire, the commiſ- 
fioner, who took the ſame in this deponent's pre- 
ſence the fifth day of May laſt paſt, * 
Sworn, Oc. | * 

Alſo it is uſual for the attorney in the country to 

ſend to his agent at the ſame time an affidavit of 
22285 i _ juſtification, | 
* | | Peter Rix, plaintiff, 
In the King's Bench, = ; 


John Dae, defendant- 
John 
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John Brown of Newport, in the county of Bucks, Affidavit of 


racer, and James Rogers of the ſame place, farmer, — 
bail for the defendant in this cauſe, ſeverally make ſworn before the 
oath and ſay, and firſt this deponent John Brown, INE 
for himſelf ſaith, That he is a houſekeeper in New- tels ball, but 
port aforeſaid, and that he this deponent is worth not before tbe 
two hundred pounds over and above what will pay fommoner 
all his debts; and this deponent James Rogers for gui. of the | 
himſelf ſaith, That he is a houſekeeper at Newport due taking the 
aforeſaid, and is worth two hundred pounds, over bail was ſworn, , 
and above what will pay all his debts. | 

On receipt of which the agent files the bail- 
piece, with the warrant or memorandum to defend, 

as before mentioned in ſtat. 25 Geo. 3. e. Zo. and 

the affidavit of the due taking thereof with one of 
the judges of the court, for which he pays 4s. in 
term, and 1s, more in vacatipn, and gives notice to 


plaintiff's agent with a copy of the affidavit of juſti- 


cation. - 
Sis of Peter Rix, plaintiff, 
In the King's Bench. 7 08:27 20 
John Doe, defendant. 


Take notice, that the bail- piece in this cauſe, Notice of ſuch 
with the affidavit of the due taking thereof, was dil and affidavit 
this day filed with the Right Honourable William EE "_- 
Earl of Mansfield, at his chambers in Serjeant's Inn, ; 
Chancery-lane, London. Dated the 12th day of 
November 1785. 

: Your's, c. 
T. S. Agent for defendant. 
To Mr. R. C. Agent for the plaintiff, 


You may except againſt them the ſame as in Exception, and 
London and Middleſex, within twenty days, and notice notice of juſtifi- 
muſt be given of juſtification as before, only add * ien, + 
the words, by affidavit.” Afidavit muſt alſo be 
made of the ſervice of notice, and counſel move ; 
carry your affidavit and bail-piece to Veſiminſter if 
not filed ; if it is, beſpeak it of the judge's clerk, 


Pay 2s. 6d. ; then give a brief to counſel to mobe to 
ity, and the clerk of the papers reads it, for . 
H 4 which 


ju 


* 
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which you pay 95s. to the officer of the court, rule 
for allowance 4 5; amongſt fair agents this is ſeldom 
done, and indeed where there are candid practiſers, 
there is little trouble given. | 
Within what In town and country cauſes, when the bail is 
n completed, the bail - piece muſt be filed within twenty 
to be fe. day#after, by the attorney who puts it in, under 
the penalty of 40s. Trin. 13 Car. 2. If the bail is 
juſtified in court, you apply to the maſter's clerk 
for the bail-piece; if juſtified at chambers, pet it 
at the judge's chambers, pay the clerk 13. and file 
it with Mr. Heberden, pay 44. | 
If the ſame bail If the plaintiff be diflatisfied-with the bail taken 
are put in, who by the ſheriff upon the arreſt, and the ſame perſons 
are ic bon co become bail above, the plaintiff is not bound to ac- 
compel juſtifica- cept them; but in order to compel a juſtification, 
tion, he muſt enter an exception, and ſerve the ſheriff 
with a rule to return the writ, and vpon the return 
cepi corpus, the plaintiff may ſerve him with the like 
rule to bring in the body. Vide the practice of rul- 
ing the ſheriff, p. 109. | 
Rule to bring in the body expired the 21ſt Nov. 
1785. No bail put in till Saturday the 19th. No- 
tice of ſuch bail, and to juſtify, was given for the 
21ſt, being Monday. Defendant on the Monday 
came with his bail, and the notice being deficient 
[Sunday being held as no day), defendant prayed 
time for #wo days, which was granted; freſh notice 
was given for the J/egneſday. "Bail came to juſtify, 
and were oppoſed by Mr. Baldwin, who alledged 
the rule to bring in the body Expired on the Monday 
preceding, and that the two" days granted by the rul- 
was a ſurprize on the court. Mr, J. Buller: The 
firſt notice was ſhort, and the rule to bring in the 
body expiring on the Monday, the court ought not 
to have granted the rule, for Sunday is no day. But 
if it had been for bail already put in, the notice for 
Saturday to juſtify on Monday would have been good. 
Therefore court would not let the bail juſtify, Over» 
ton bail. Mitch, 7; 26 Geo, 3» | f | 


Every 
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Every bail taken before or upon the continuance» Bail taken 
day, is 2 bail, and to be filed of the erung —_—_— 
and every bail taken after the continuance-day, is day to be filed 
a bail, and to be filed of the ſubſequent term, and of the preced- 
not otherwiſe; but where new bail is added to the 8 m. 
other bail taken, on or before the continuance-day,, 
in ſuch caſe new bail ſhall be taken and filed as of 
that term in which the bail was firſt putin, R.E. 

5 Geo, 2. E. 11 V. 3. 

If no exception to bail is made within a proper If no exception 
time, the defendants may make affidavit of the ſer- to bail, how to 
vice of notice, that ſuch bail was put in, upon the 
back of the bail- piece (for which oath no fee is to 
be taken), and file the ſame with the maſter, 

A. 16 Car. 2. | 


* 


Bail⸗Bond. 


N London or Middleſex no bail -· bond can be put 
in ſuit, until four days after the return of the 
writ, R. M.8 Ann. | | 

If the arreſt be in any other county or city, then 
not till ſix days after the return of the writ. Ibid. 

A latitat was returnable on Wedneſday, and on 
debate held, that the bond could not be aſſigned 
until after Monday ; for the four days are to be one 
incluſzue, and the other excluſive; and where the 
fourth day is Sunday, the party has all the next day 
to put in bail. 2 Str. 914. bid. 782. 

The plaintiff has his election, either to take an EleQion to take 
aſſignment of the bail- bond, if bail is not put in dhe bond, or pro- 
in due time, or to proceed to rule the ſheriff to heiß 
return the writ, and bring in the body; the latter 
w which will be treated of, under a ſeparate 

ead. ä 

By flat. 4 & 5 Ann. c. 16. f. 20. it is enacted, Sheriff, at the 
* That the ſheriff, at the requeſt and coſts of the eg of leine 
** plaintiff, or his lawful attorney, fhall affign to 7 00 en 
** the plaintiff the bail-bond, by indorſing the 
| | «* ſame, 


166 


e ſame, and atteſting it under his hand and ſeal in 


ce the preſence of two or more credible witneſſes 3 which 
«© may be done without any ſtamp, provided the 


« affignment fo indorſed, be duly ſtamped before 


& any action brought thereon; and if forfeited, 


„ the plaintiff may, after ſuch aſſignment, bring 


c an action thereupon in his own name, and 
« the court may give ſuch relief to the plaintiff 
« and defendant in the original action, and to the 


'< bail on the ſaid bond, as ſhall be agreeable to 


« juſtice and reaſon ; and each rule of court ſhall 
c have the effect of a defeazance to ſuch bail- 


_c bes 5: 


Peſore taking 
the bond, the 
plaintiff's attor- 
ney ought to be 
fatisfied with 
the bail. 


ARAion on the 
de 


Before taking an aſſignment of the bond, the 
plaintiff's attorney ſhould be ſatisfied, that the bail 
taken by the ſheriff is good; for by accepting of 
ſuch aſſignment, he cannot reſort- to the ſheriff, 
unleſs by action at law, which is too hazardous to 


bring for ſuch inſufficiency. If the bail are not 


ut in, or if excepted againſt, and do not juſtify 
in due time, the plaintiff*s attorney (if the writ be in 
Middleſex ) may apply to the ſheriff's office in Too#'s 
Court, Curſitor-ſireet, if in London, to the ſecondary 
of the Compter, where the writ was taken, viz. the 
Poultryor Wood flreet, for the aſſignment of the bond, 
who, on payment of 55. aſſigns the fame, But if 
the writ be in the country, then he muſt apply to 
the under-ſheriff there, who ſends the ſame to his 
agent; the uſual charge is 6s, 8 d. and 1s, for 
poſtage, | * 
Action thereon, Before you fue out the writ on 
the bond, get the aſſignment ſtamped with a double 


| 64. and the bail nor the principal cannot be arreſt- 


ed. N. B. The plaintiff is named affignee to the 
ſheriff, and ſuch action muſt be brought in the 
fame court wherein the original writ was ſued out; 
for that court only hath juriſdiction and cognizance 


ol the action. 3 Burr. 1923. 1 Burr. 642. Pro- 


ceed exactly the ſame as in common caſes, and you 
may lay the venue in any county. Str. 727. 2 Ld. 
Kay. 1455. * i 


Bail⸗Bond. 107 
Ik an attorney be in the bond, the action muſt be | 
brought in the ſame court where. the proceſs was 
ifſ.ed; for by his entering into ſuch bond, he 
waives. his privilege . whether ſued jointly or ſe- 
erally. 7 1 E 

, Writ was returnable in Eaſter term, bail-bond When the bond 
taken, and no proceedings thereon till Oober 24, * 
when the bond was aſſigned, and ſpecial bail was no proceeding in 
put in the next day, It was inſiſted that plaintiff tbe origioal l 
ought to have delivered a declaration de bene of Ro revs 
and thereby quickened defendant. : But the court 
held he was not bound fo to do, and that defend 
ant was in the. firſt fault, whereby plaintiff loſt a 
trial; ſo defendant. was forced to ſet the bail- bond 
ſtand as a ſecurity. Str. 1262. | 

The defendant was on 18th July 1783 arreſted The plaintiff 
on a bill of Middleſex, and returnable on. Thurſday 8 
next after the morro of All Souls, and gave bond; 9 _ 
he became a bankrupt before the return of the writ, bail was nor put 
and the plaintiff 12th of Augu/t proved his debt: wit. Wy 
the defendant did not put in bail above, as he,ought, ne 3 1 
four days after the return, nor did the plaintiff pro- plaintif taking 
_  ceedby filing a declaration: the defendant not having nan e 
obtained his certificate, plaintiff, zoth April 1784, Oo hag elap- 
took an aſſignment of the bond, ſued out and ſerved ſea), was held 
writ thereon, and declared 1ft May. Defendant laid 8004. 
theſe facts before the court, and moved to ſet aſide 
the proceedings; upon ſhewing cauſe, it was al- 
ledged, that the caſe in 2 “r. 1202. was. in point; 
and on the part of the defendant, it was contended 
that the plaintiff nat having delivered a declaration 
within two terms, he was out of court; and there- 
fore ought not to take the bond; and that his 
having proved- his debt under the commiſſion, he 
had waived all proceedings. But the court held, 
that nothing was a performance of the bond but 
putting in bail above, 5 Burr. 2683. and diſcharged 
the rule. Shepherd, for the plaintif; Chambers, for 
the defendant. Carmichael v. Chandler. 

There are no proceedings had in the original 

| e 


fall Head a ew 


Bail to the fee 
riff may put in 


render defenc- 


How to proceed 


The bail to the ſheriff may, at the return of the 
writ, put in bai] before a judge (againſt the de- 
fendant's conſent), in order to perform the condi- 
tion of the bail-bond; and may take up the de- 
fendant, and ſurrender bim in diſcharge thereof. 
Str. 876. 


Terms on which the Court will lay 
Proceedings on the Bail. bond. 


Upon being ſerved with proceſs, take out a ſum- 
mons for the ſtay of proceedings againſt the bail, 
upon payment of coſts, and ſuch ſummons muſt be 
intitled in the original action; if plaintiff has not 
been delayed ſo as to loſe his trial, the judge will 
make an order to ſtay the proceedings, upon per- 
« fefting bail in the original action, pleading iſſuably, 
« and taking ſhort notice of trial, for the ſitting in 
« term, and paying coſts to be taxed by the maſler.” 
But if the plaintiff has loſt a trial, the court will 
further require, that the bail-bond ſhall land as a ſe- 
curity for the plaintiffs debt and cofts if he recovers. 

In order therefore to get the bail diſcharged, ap- 
ply for the ſummons, and at the ſame time give 
notice to put in, and juſtify your bail, which may be 
done the ſame day the ſummons is taken out; the 
notice muſt be two days excluſtve (by which means you 

get a day forward, and ſhew you are not delayin 
the plaintiff) ; as ſoon as you have juſtified the bail, 

et an appointment from the maſter to tax the coſts, 
which done, pay, as it is a conditional order only, 
and lies upon you to perform, | 
If the bond is irregularly aſſigned, move the 
court to ſet the proceedings aſide for irregularity, 
upon an affidavit, ſtating the particular facts, 
„the writ having iſſued returnable on, &c. defend- 
& ant's arreſt, bail being put in above on ſuch a day, 
and notice given, and that the bail are ſerved with 
6 writs returnable, &c. and ſtate any further proceed - 
6 ings that have been againſt them.” 6 


3 If 


| Of compelling the Sheriff, de. 10 


If the court ſtay the proceedings on the bond, the 
defendant is not at liberty to plead in abatement, but 
in chief. Salk. 519. „ a 
Where the defendant has not put in bail in time, What is not a 
whereby the bail-bond becomes forfeited, and after- luer of the 
wards gives notice that he will put them in, in' 
order to ſtay proceedings on the bail-bond, the 
plaintiff may except to ſuch bail, and it will not 
be a waiver of the aſſignment. -Cowp. Rep. 769. \ 
If by the defendant's neglect the bail-bond be- Plaintiff may 
comes forfeited, the notice to ſtay proceedings on 2 bell, | 
the bail-bond, ſhould be, that he will put in, and farſened, 
perfect bail on ſuch a day. And in that caſe plaintiff 
may oppoſe, without its being a waiver, Ibid. 


Of compelling the Sheriff to 
return the TUIrtf, and bring in 
the Body of the Defendant. 


T appears by the 13 Edw. 1. c. 39. C23 H. 6. 
c. 10. that the ſheriffs of the different counties 
were very tardy in returning their writs in due time; 
and by the former ſtatute it is ordained, ** that a 
complaint ſhould be made to the juſtices, and a writ 
« ſhould go unto them to inquire, whether ſuch writ was 
« executed or not; and if executed, and not returned, 
« the demandant ſhould have his damages awarded.” 
By the latter, if fheriffs return upon any 
<« perſon, cepi corpus, er reddidit ſe, they ſhall have 
« the bodies at the return of the ſaid writs.” 

By rule, Eaſter, 6 Fac. 1. Every ſheriff ſhall, 
«© after term, return into court all writs, and in di- 
« _ expect judgment for contempt.” | 

otwithſtanding which, ſheriffs, bailiffs of li- 


- 


berties, and their deputies delayed execution of pro- 
ceſs, and return thereof; for preventing of which, 
a rule was made in Mich. term, 1654, whereby the 
court ordered, if it Should appear that any ſuch 


Meer 


1% Of cempelling the Sheriff, Sec. 


5 « officer ſhould wilfully delay the exectetion, or return 
Rey « of proceſs, or executiot;' or having - levied maney, 
I ſhould detain it after the return, beſides the ordinary 
. nr of amereiaments, Nc. an attachment, &c. 
fall es ar the caſe require. 
- Not liable afier ' By 20 Geo. 2. c. 37. . 2. ** no ſheriff ſhall be 
. Gx months to «© fable to be called upon to make a return of any torit, 
ben Wilts. 06: or proceſs, unleſs he be required ſo 10 do, within fix 
4 „ months after the expiration of his office.” N. B. A 
month it law is a lunar month, or twenty-eight -- 
© days, unleſs otherwiſe expreſſed. ' Dorgl. Rep. 446. 
+... And the day on which he goes out of office is rec- 
©  kvijed as part of the ſixth month. bit. 
Sheriffs to make Notice is hereby given to all ſheriffs and under» 
return of writs ſheriffs, That upon being ſerved with a rule per- 
in ix d 4 emptorily to return any writ, iſſuing out of this 
s court, or to bring in the body pf oy defends 
« ant, within fix days after hotick, if the ſame be 
„“ not done in the ſaid time, they will be liable to 
| pe. an attachment without further rule.“ M. 6 
Eat . C edblbe 97, 
London and By rule Trin. 6 Geo. 3. the ſheriffs of London 
Middleſex now 64 and Midaleſex are to return the writs'in four days 
in four d. «6 next after the ſervice of the rule, and to bring in 
* the body within four days next after ſervice of 't 
% rule for that purpoſe, or be liable to an attach». 
* ment,” S SG 1 GNT TO 9 


VN. B. The above rules have made no alteration 
"1;  reſpeQting any other cities, towns, or counties; 


: therefore they have fix days, as heretofore. 

' How to compel, If the plaintiff be diflatisfied with the bail given 

ac. to the ſhetiff, he may, upon the return day of the 

4 writ, get a rule from the clerk of the rules to re- 

| turn the ſame; pay 4 5. ſerve copy on the deputy 

ſecondary (if in London), at the office where you 

take out the warrant, viz. the Poultry, or Wod- 

lireet : if in Middleſex, at the ſheriff's office; ſhew 

de original rule (on which copy put your officer's 
name Who arreſted the defendant), and at the ex- 

+ __  piration of the rule, go to the treaſury chamber, 
Weftminfler- hall, ſearch with the cu/tos brevium there, 


N 


* 7 \ * 


3 


0 8 n . ” | ' a : - . 
1 9 0 ' \ 


move for an attachment againſt the ſheriff upon an 


affidavit, ** fating.the ſervice of the rule annexed, and . 
« the ſearch with the cuſtos brevium of the term, the. + 


& writ is returnable, and none to be found; but if 
the ſheriff has returned and filed the writ, and it 
ſhould be returned cepi corpus, if bail is put in in 


due time, firſt except againſt them - (but not other 


wiſe) ; then get a rule to bring in the body at the 
ſame office, ſerve ſheriff with copy as before, and 


if not juſtified in due time (at the expiration of the _ 
four days next after the _ ſervice), make safſidavit 


thereof, give it to counſel with inſtructiens there- 
on, to move for an attachment againft the ſheriff 
for not bringing in the body, . purſuant to the rule,” 
the form of which, is as follows (name the cauſe). 


Jobn Taylor, elexk to Samuel Rogers of Fleet-ftreet, Anda. 


London, gentleman; attorney for the plaintiff in this vice 


| Cauſe, maketh oath and ſaith, + That be did on the 


o * PR i 
* t 
e * 
f 
. | * 
= 


for return. of writ; if vou. do got figd;ity. ben 


it of ſer 
of rule to 
bring in the 
body to move 


„ day of Nauember inſtant, perſonally ſerve for attachment, 
Mer. Hill*,. with a true copy of the rule berevnto a 1f in Middlee 
annexed, and which ſaid: Mr. Hill is or acts as the 19%» * 


„ Mr. Bu 


deputy | ſecondary of M vod. ſtreet compter; and © , Mr. Carr” 


is deponent th. T ; d deputy theriff 
this deponent further ſaith, That bail above. wee Þ. Jeputy erift 


put in, but chat the ſame is not perſeted. - 
In the evening get the rule at the clerk of the 


rules for the attachment, carry it to the crown- 
office, and one of the clerks there makes out your 
attachment; pay 133. 44. M B. No one particu- 
lar clerk does this, therefore the general rule is to : 
take your own clerk in court, for which you pay” 


him-as above. 


* 
N 


3 


— 


- 


If no bail is put in at all either by the, ſheriff or Aiavit ben 


defendant, then after the rule to bring 
is expired, make affidavit-in this manner: V 
J. M. of, Cc. maketh oath and ſaith, That he 


did, on the 12th day of November inſtant, perſon- 
ally ſerve Mr, Hill, deputy tecondary of Mid- 
Artet compter, with a true copy of the rule hereta 
annexed, at the ſame time ſhewing him the ſaid _ 
original rule; and this deponent further ſaith, That 
1 | | no 


in che body te 


"as: 


* 


Not liable afler 
fix months to 
return writ, 


HE a 
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| Sheriffs to make 
i return of writs 
b in fix days, 


London and 
Middleſex now 
in four days. 


How to compel, a 
&c, 


Of compelling the Sheriff, &c. 
10 officer ſhould wilfully delay the execution, or return 


« of proceſs, or executioi# ;” or having levied mianey, 


. *© ſhould detain it after the return, beſides the ordinary 


&« courſe of amertiaments, &c. an attachment, &c. 
* & be as the caſe requires.” _ : 

By 20 Geo. 2. c. 37. . 2. ** no ſheriff ſhall be 
ce ſiable to be called upon to make a return of any torit, 
70 or proceſs, unleſs he be required ſo to do, within fix 
e months after the expiration of bis office.” N. B. A 
month in law is a lunar month, or twenty-eight - 
days, unleſs otherwiſe expreſſed. Dougl. Rep. 446. 


And the day on which he goes out of office is rec- 
koned as part of the ſixth month. 7b:d. | 


Notice is hereby given to all ſheriffs and under- 
ſheriffs, That upon being ſerved with a rule per- 
« emptorily to return any writ, iſſuing out of this 
* court, or to bring in the body of any defend: 
« ant, within fix days after notice, if the fame be 
« not done in the ſaid time, they will be liable to 
0 an attachment without further rule.“ M. 6 

. 8 5 . en 2 

By rule Trin. 6 Geo, 3. the ſheriffs of London 
« and Midaleſex are to return the writs in four days 
« next after the ſervice of the rule, and to bring in 
„ the body within four days next after ſervice of 
«© rule for that purpoſe, or be liable to an attach« 


„% ment,” 


VN. B. The above rules have made no alteration 


reſpecting any other cities, towns, or counties z 
therefore they have ſix days, as heretofore, 

If the plaintiff be diflatisfied with the bail given 
to the ſhetiff, he may, upon the return day of the 
writ, get a rule from the clerk of the rules to re- 
turn the ſame; pay 4 5. ſerve copy on the deputy 
ſecondary (if in London), at the office where you 
take out the warrant, viz, the Paultry, or Wood- 


Frreet ; if in Middleſex, at the ſheriff*s office ; ſhew 


F N 
1 4 
* 


the original rule (on which copy put your officer's 


name Who arreſted the defendant), and at the ex- 


piration of the rule, go to the treaſury chamber, 
Weftmin/ler- hall, ſearch with the cſlos brevium there, 
ke | : for 


Of tompelling the Sheriff, e.. 13 


for return of writ; if you do not find it, then 
move for an attachment againſt the ſheriff upon an 
affidavit, ** fating the ſervice of the rule armexed, and 
« the ſearch with the cuſtos brevium of the term, the 
« qurit is returnable, and none to be found; but if 
the ſheriff has returned and filed the writ, and it 
ſhould be returned cepi corpus, if bail is put in in 
due time, firſt except againſt them (but not ther- 
wiſe) ; then get a rule to bring in the body at the 
ſame office, ſerve ſheriff with copy as before, and 
if not juſtified in due time (at the expiration of the 
four days next after the _ ſervice), make affidavit 
thereof, give it to counſel with inſtructions there- 
on, to move for an attachment againf the ſheriff 
for not bringing in the body, ** purſuant to the rule, 
the form of which, is as follows (name the cauſe). , 
John Taylor, clerk to Samuel Rogers of Fleet-ftreet, Aﬀidavit of ſers 
London, gentleman, attorney for the plaintiff in this 2 4 ＋ | 
cauſe, maketh oath and ſaith, That he did on the body th mon 
day of Navember inſtant, perſonally ſerve for attachment. 
Me. Hill*,. with a true copy of the rule hereunto * If in Middle- 
annexed, and which ſaid Mr. Hill is or acts as the ws 
deputy? ſecondary of /ood-freet compter ; and « , Mr. Cater,” 
U further ſaith, That bail above was * depory theriff 
put in, but that the ſame is not perſected. e 
In the evening get the rule at the clerk of the 
rules for the attachment, carry it to the crown- 
office, and one of the clerks there makes out your , 
attachment; pay 133. 44, NM B. No one particu» 94 
lar clerk does this, therefore the general rule is to 
take your own clerk in court, for which you pay 
him as above. goa 5 | | 1 
If no bail is put in at all either by the ſheriff or Afdait when 
defendant, then after the rule to bring in the body 2? -_ s at all. 
is expired, make affidavit in this manner PT 
J. V. of, &c. maketh oath and ſaith, That he 
did, on the 12th day of Member inſtant, perſon- 
ally ſerve Mr, Hill, deputy ſecondaty of Mid- 
fireet compter, with a true copy of the rule hereto *: 
annexed, at the ſame time ſhewing him the ſaid 
original rule; and this deponent further ſaith, That 
4 no 


- 
4 112 


Of rompelling the Sheriff, &c. 


no bail above has been put in ſor the ſaid de- 
fendant. - 


How to proceed A ſheriff is not bound to return his writ after he 
if ſheriff out of has been ſix months out of office, 20 G. 2. c. 37. 


office, 


Diftringangainſt 


therefore if he is out of office before you call on 
him for a return of the writ, you may within the 
fix months get a rule upon him (naming him as the 
late ſheriff), to return the writ, which is to be ſerved 
at the ſame office as before mentioned; and if he 
returns cepi corpus, then, in order to compel him 
to bring in the body, ſue out a diftringas, directed 
to the preſent ſheriff, to diſtrain the late ſheriff for 
that purpoſe ; which writ you make out on a 25. 64, 
ſtampt parchment ; pay Mr. Heberden for ſigning 
15. 8 d. ſealing 74. and is as follows: 

George the Third, by the grace of God, of Great 


the late ſheriff to Britain, France, and Ireland, king, defender of the 


bring in the 
body, 


. Middleſex 
de 


his 


faith, and ſo forth, to the ſheriffs of London greet- 
ing: We command you that you diſtrain Milliam 
Pickett, Eſquire, and Thomas Skinner, Eſquire, late 
ſheriffs of our city, by all their lands and chattels 
in your bailiwick, ſo that neither they, nor any of 
them lay hands thereon, until you ſhall have re- 
ceived another command from us in reſpect there- 
of, and that you anſwer to us the value and iſſues, 
ſo that the ſaid William Pickett, and Thomas Shinner, 
the ſaid late eri, have before us on Monday 
next after fifteen days of St. Martin, the body of 
F. M. by them taken, and in their cuſtody de- 


tained, as by their return, ſome time ſince ſent 


into our court before us at Vęſiminſter, they have 
charged themſelves, to anſwer to V. P. in a plea 


of treſpaſs; and alſo to a bill of the ſaid V. P. to 


be exhibited againft the (aid F. for 40 l. upon pro- 
miſes, according to the cuſtom of our court before 
us, and to hear judgment for their many defaults ; 
and have there then this writ, Witneſs Williun 
earl of Mansfield at Weſtminſter the ſixth day of No- 
vember, in the twenty-fourth year of our reign, 

Stormont and Way. 


London. 


* ; 5 


Tondn. Diſtringas for V. P. againſt William Precipe for the 
Pictett, Eile, — Thomas Sinner, Eſquire, ee 
late ſheriffs of the city of Lenden, returnable on 
Monday next after fifteen days of St. Martin. 
If it is a bill of Middleſex. that bas iſſued againft 
the defendant, you direct the writ to the Serif of 
Middleſex, to diſtrain the late ſheriff, and the above 
form will do, only changing the county and 
names. a 8 os 
The diſtringas need not lay four days in the 
office before the return, but if it lays four days ex- 
cluſive (although left on the return day), it is ſuf- 
ficient to fix the ſheriff. © Hil. T. 1783. declared by 
the court. ; | 
If it is a ſpecial capias that iſſued, 'and on which How to proceed 
defendant was arreſted, then the filacer, Mr. Adams, ** h original. 
makes out the diſtringas,” which is in the ſame \ 
form; only ſet forth the whole of the original writ; 
pay ſigning according to the length, and 7 d. for the 
ſeal. The writ of di/tringas is left at the ſhe- 
riff's office, and he will return on it forty ſhil- 
lings iſſues ; when you have got the return, ſue out 
an alias, adding the words (“as before we have com- 
% manded yon); before this is leſt with the ſheriff, 


F eo: a@ a Re @@@ we. OO 


8, make a motion at ſide bar to increaſe the iſſues, or 

7 give counſel a fee of 10s. 64. for that pur- e 
2y poſe, which he will do, informing the court the | 
of amount of plaintiff's debt, and alſo give him the diſ- 

bs tringas, and the amount of the coſts; if the debt 

nt ſmall, the court will order the whole. In the even- 


ing get rule from the clerk, and ſerve ſheriff with 

copy, leaving at the ſame time the alias writ of di/- 

tringas z if the court do not give the whole of the 

demand, and cofts on the alias, make out a pluries 
diſtringas, move. again to increaſe the iſſues, and 

proceed on by pluries pluries, until you are ſatisfied. 

Upon having lufficient iſſues returned, make affi- 

davit of the ſeveral writs of diſtringas iſſuing, and 

of the returns thereon ; give brief to counſel to ' 
move the court in-purſuance of the act of 10 G. 3. | 
c. 50. for à rule to ſhew 325 why the iſſues return- 4 Burr. 272 
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« d upon the ſeveral writs of diſtringas ſhould nat be 
fold, and the monies ariſing from the ſale thereof, 
= „ ſhould not be forthwith brought into court, and why 
: it ſbould not be referred to the maſter to tax the 
=_ | p lainti f his coſts, occaſioned by his iſſuing out the 
<< ſaid ſeveral writs; and why the coſts, twhen taxed, 
* ſhould not be paid out of the monies ſo brought into 
* court, and why the ſurplus of the ſaid money, 
& after payment of the ſaid coſts, ſhould not be 
« retained in court until the purpoſe of the ſaid 
« writs are anſwered,” which being done, draw 
up rule, ſerve ſheriff with copy, and on the day 
of ſhewing cauſe give a brief to counſel, with 
one guinea, to move to make the rule abſolute upon 
affidavit of ſervice, annexing the original rule 
Afﬀidavitof the A. B. of, &c. gentleman, attorney for the plain- 
vnts ofdifringas tiff in this cauſe, maketh oath and ſaith, That 
. three ſeveral writs of diſtringas have iſſued againſt 
turn. Jobn Wilkes, Eſquire, and Frederict Bull, Eſquire, 
ate ſheriffs of the city of London, to bring in the 
body of the above defendants, and that the ſaid 
 _  theriffs have returned iſſues thereon, to the amount 
lk you have of three hundred pounds“ (as appears by the returns 
' filed your writs, thereof annexed). i lat 
you cannot u The ſheriff, in order to ſave himſelf, may put in 
4 &, bot kop bail for the defendant (againſt his conſent), upon 
P Lag 
« at 300 receiving the rule to bring in the body, and juſtify 
the ſame, and I have no doubt the bail may take 
defendant, and render him, ſed quaere. © 
If bail above ſhould be put in in due time, and 
notice thereof given, then you muſt fiſt gncept 
againft the bail, and give notice to defendant's at- 
torney, before ſervice of the rule to bring in the 
body: or it will be irregular. N. B. Your rules 
muſt keep pace with tbe defendant's time, or the 
proceeding will be irregalar. | 
The role to bring in the body expiring, and the 
bail not / juſtifying, make the following affidavit, 
( after ſtating the ſervice of the rule on the under ſheriff, 
er ſecondary) : | 
« And 
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« And this deponent further ſaith, That the — 
«© ſaid defendant did put in bail above, but hath 4 
c not juſtified the ſame, and the rule ae an · but not juſtified, 
e nexed ſince the ſervice thereof is expired.” ' 
'When you have got attachment from the eben 
office, make out biſi of coſts, adding the fer of 
21. 25. and 25. 6d. for the warrant, carry ſame to 
the coroner, if in London, Mr. Bea 1. Lord Mayor's 
court office ; if in Midalaſtx, Mr, Wilfm, at No. 15, 
Clifford's Inn, will grant a warrant thereon. | 
Upon the return, if he does not pay the money, — 2m5_g the 
you may have a rule for him to return the writ ofß 
attachment, which get at the crown office, and 
ſerve him with copy; if he does not return it, 
make affidavit thereof, and the court will grant an 
attachment, who will direct i? to be executed by two 
eliſors, two or more perſons named for that purpoſe 
by the * 


common Bail. 


Y ſtat. 5 Ges. 2. c. . 27. © where the defendant 
de ig ſebved with a copy of the proceſs, he muſt 
© cauſe commoy bail to 10 filed on the return, or 
by 8 eight days x after ſuch return.” © SeQ. 1. | 
By. ſtat. 25 Geo. 3. c. 80. a warrant or memo- COPE 
n to a muſt be delivered to the clerk of 8 
the common balls, with the bail - piece, upon a 
au, 6d. ſtamp, who, for the eaſe of the practiſers, 
has them ready printed in this form : $f 


10 the court of King' s Bench. 

75 F. is fetained to defend by Luke 
artin, as his attorney, at the ſuit of 

More. 


Ease or filed of record } J. T. Attorn 2 6 
this day of in te an agent, add) 
year of the reign * » M4, his agent. 
2 


we wit, 4 


1776 Tommon Bal. 


" 4 9 6 1 F 

12 7 N „ 4 A Ws. 

K & 115 
” 


8 
8 , * 7 ” - TC LE EL Xp 


a Michaelnias Terme, in the 25th year of the len 
0 - ign 
N * of king Geo. III. 75 Stor mont and May. 


8 'y þ Londen, Luke Martin having been ſerved. wit 
ſio auit. J proceſs is delivered to bail to 


Jiobn Doe, RO yeoman, 


| and | | 
| - Richard Roe, of the ſame place, 


Is ID yeoman. wen Ct 
as J. T. Attorney, At the ſuit of . f. 
|  - Nowember 1 Thomas More. 


1785 * 


To be written on parchment treble ſix- penny 
ſtamp; file it with Mr. Walter, the clerk of the 
common bails at the King's Bench office, with the 
warrant or memorandum as before; pay 1s. 2 4. in 
term time, and 13. 6d. in vacation, and to be filed 
the term the writ is returnable. N 
common bail to It is ordered that all clerks and attornies for 


de filed up n 6 the plaintiff, upon figning of judgment by de- 


um igformatus. 


n oy. & fault or non ſum informatus, ſhall pay to the ſe- 
« condary of this court 15. 6d. fot the common 
„ bail, unleſs it was before filed, and the ſaid 
4. 15, 64. ſhall be allowed the plaintiff in his 
e coſts.“ Trin. 4 W. and MA. . 
When to befilez But in caſe the defendant does not file it in eight 
dy defendant, or days after the return of the writ, the plaintiff may 
— may do 4g it for him, on affidavit being made of the ſervice; 
in ſuch caſe theſe words muſt be inſerted on the 
bail- piece, under the attorney's. name; © filed ac- 
& cording to the ſtatute” R. M. 10 Geo, 2. 

\D 4203; T \.- Thomas Moore, plaintiff, 

la{the King's Bench, |, . and” © 
e 65. «i. _ Luke Martin, defendant 


* 


7 


pu——_ © — ome wh 


ms > 


ant. 


TIE 2 _ + * ; » 
Common » ee 


John Wills, clerk to Robert Flotuer, of the Inner Adult f gi: 
Temple, London, gentleman, attorney for the above- . 


named plaintiff, maketh oath and ſaith, That he 
did, on the 4th day of November inſtant; perſonally 
ſerve the above defendant with a true copy of a bill 


of Middleſex ; which appears to this deponent to Latitar, alias | 
be regularly iſſued out of this honourable court, and T.. 


returnable on Saturday next after the morrow of 
All Souls, under which faid copy was written, an 
Engliſh notice to the ſaid defendant, of the intent 
of ſuch ſervice, ' purſuant to the ſtatute in that caſe 
made and provided, perth bs 20 
This affidavit may be ſworn before a judge of the 
court, or commiſſioner authorized, or the clerk of 
the common bails. Stat. 5 G. 2. c. 27. In town, 
it is moſtly ſworn: before the clerk of the common bails, . 
or his deputy lawfully authorized, ef 2 
By.25 Geo. 3. c. 80. /. 22. Common bail may be 
filed by the plaintiff, according to the ſtatute, with- 
out entering or filing of record any memorandum or 
minute for the defendant : but no ſolicitor ſhall 
plead or carry on any further proceeding for ſuch de- 
fendant (if common bail has been filed according to 
the ſtatute), without filing the minute or memo- 
randum before mentioned, under penalty of 5 l. Sed... 
23. If a defendant is added after commencement of 
an action, a memorandum not neceſſary; Sect. 24. 


In what Caſes Common Bail will le 
. ordered. 3 


＋ i 8 


If the affidavit of the plaintiff be defeQive, 7. 4. 
ſwearing that the debt is due . appears by the 
bond)“; as appears by the te 


been ordered upon a former one, before the coſts 


taxed and paid, upon a rule to diſcontinue * ;. hold- Str. 1209, 


Ing to bail one who was formerly arreſted and ſu- 


ator's books ® ;. to. Str, 1159, 

the penalty, inſtead of the principal and inrereft due? Ib. 1419. 
on bond; or joining in one ſtamp, debt and / Ib. 1399, 
umpſit*; taking out a writ where common bail has 8 


* 
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f Str. 1218. perſeded, though he gave a note oo 200 ©; for 
coſts on a non-ſuit upon a recovery in @ foreign 
court for malicious proſecution, where the zffidavit 
t Ib. 1243 only ſaid . due upon a judgment or decree 5," 
"23 upon a promiſe to pay after à commiſſion ifſued, 
b 4 Burr, 736. and certificate ſigned; upon a promiſe to pay two 
uineas per month after taking the benefit of an in- 
i Str, 1223, ſolvent debtor's act, though part actually paid !; on 
an old affidavit of a debt due ſworn ſome time 
* Ib. 1290, back *; on a judgment after defendant hath been 
| 1 Str. 1039. ſuperſeded! ; or on a ſecond judgment; or where 
the original debt does not amount to an arreſt, 
m Ib. 973. without the addition of coſts u; or where the de- 
fencant is held to bail on the judgment ( where bail has 
been given in the original action), or that deſend- 
ant is indebted to him in 200 /. on promiſes. Dougl. 
Rep. 450. The court can order common bail, al- 
though defendant hath put in ſpecial bail, if the 
n Ib, 1037, Caſe requires it“; alſo if there be not ſeparate affi- 
| diaavits filed where there are more defendants than 
one, and the cauſe of action be not joint. Dongl, 

ins 207. | << 
iling common bail voluntarily, invalid, unleſs 
a writ is ſued out in fourteen days after ſuch appear - 

ance. Trin. 4 W. & M. 
If baron and feme are ſued, the baron muſt ap- 
pear for himſelf and wife. Str. 693. 

f an attorney undertakes to appear in writing, 
the court will order him ſo to do, or in default grant 

an attachment, 1 
Common bail will be ordered upon an aQion 
| brought on a judgment of non-ſuit. 5 Burr. 2660. 
If a writ be ſerv If a writ be ſerved on the defendant by a wrong 
a % name, he may be declared againſt by his right 
ra ve, be N name; therefore if you are aware of that miſtake, 
declare againſt ** ſtay till he appears before you file the declaration; 
| by right name. 4 Common bail muſt be filed, where you enter up 
2 « judgment on a warrant of attorney, on pain of 
attorney, —** 1OT. to the box.” Hil. 1 M. & M. And by 
daf. 25 Geo. 3. c. 80. a memorandum or warrant is 
to be filed on a 25. b d. ſtamp With the clerk of the 
5 | common 
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„ , « * 
eommon bails, previous to entering the judgment. 
Sed. 19. 5 


Declaration, 


OR preventing unneceſſary length of declara- Covenant, 
tions, „t is ordered, that in actions of cove- 
6 nant, the declaration is not to repeat more of the 
6 deed than is neceſſary for the aſſignment of the 
„ breach, and not to repeat the covenant in the 
© concluſion. SF 
© In actions of flander long preambles be for- Slander, 
& born, and no more inducement than what is 
c neceſſary for the maintenance of the action; but 
5 when it requires a ſpecial inducement, or collo- 
e quium. _ 

That in actions upon general ſtatutes, the de- On fatuyer, 
& claration not to repeat the ſtatute, but to con- | 
« clude againſt the form of the ſtatute in ſuch caſe 
«© made and provided; as in caſe of debt upon the 
6 Stat. 2 Ed. 6. for tithes, and 32 H. 8. for main- 

„ tenance, 21 Fac. of monopolies. | 

„That in actions of debt upon judgment had Debt on judg · 
“ in the courts at Veſiminſter, to recite only the went. 
judgment; but if a judgment had by or againſt an 
& executor or adminiltrator, then the action of debt 
„% upon that judgment, to repeat the declaration 
and judgment.” R. AH. 1654. / 13. | 

Variance between the declaration and proceſs, variance be- 
i. e. to anſwer the plaintiff qui tam pro dom. rege, pro tween the pro- 
ſeipſo ſeguitur, and the declaration in his own name m_ 3 
only, omitting the gui tam part: variance fatal. ul. 

Canning and Davis. 4 Burr. 429. proceedings ſet 
aide, But the converſe would have been other- 
wiſe, if it had been to anſwer the plaintiff ſingly, 
he might have declared gui tam, &c. Vide Str. 1232. 
it not being uſual to inſert in what right the party 


ſues ; vide 2 Black, 722. 4 qui v. 
Ir, z * * 722. Lloyd gui tam. v 
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Plaitifts filed * T, ſtiled the plaintiffs executors in the writ ; it 
executors, <2 turned out they were deviſees only and not exetu- 
own right, tors; defendants did not appear; 1 filed common- 
bail for them, and declared againſt them in their 
own right, and the maſter ſaid he had no doubt. 
In Canning v. Davis, Mr. J. Yates ſaid, though 
the plaintiff may ſtile himſelf executor, or give him- 
ſelf any other ſuperfluous deſcription in the pro- 
ceſs, and declare otherwiſe; yet this will not hurt, 
for the demand is ſtill the ſame: But in this cafe 
the very nature of the demand is altered ; the pro- 
ceſs, importing a demand to the king and plaintiff, 
and the declaration, a demand to the plaintiff only, 
2 Black Rep. 722. 
Plaintiff to give It is reaſonable in all caſes, that the plaintiff 
eee of ſhould give to the defendant an account of the par- 
| * ticulars of his demand, and the court may ſtay pro- 
ceeding till it is done. 3 Burr. 1389. Le Britain 
v. Brahan. It is now done by ſummons ; and 
« in the mean time all proceedings be laid, may be 
added. | 
Aion are to No action, &c. ſhall be ſtaid, nor any judgment, 
proceed though ſentence, &c. reverſed, by reaſon of omiſſion or defect 
memorandm in the entering or filing of record the memorandum 
filed, or minute directed, but the court ſhall proceed the 
ſame as if ſuch memorandum or minute was entered 
or filed, Stat. 25 Geo. 3 c. 80. Sec. 17. | 
Declaration When the declaration is drawn, ingroſs it on a 
how prepared. treble penny ſtampt paper; charge on the back 
thereof 4d. per ſheet (ſeventy-two words) and duty 
3 d. per ſheet, warrant 4 d. and if the plaintiff's at- 
torney files common bail, according to the ftatute, | 
he charges 7 5. 2 d. more. R. T. 12 W. 3. 
How declaration When the declaration is prepared, and ſpecial or 
to be delivered if common bail filed, the plaintiff's attorney ſhall deliver 
ſpecial bail be the declaration to the attorney. for the defendant, 
filed, who ſhall pay for the ſame according to the uſual 
| rate; but if the attorney for the defendant, or his 
clerk in his abſence, refuſes to pay for ſuch copy, 
or if it ' ſhall happen that the abode of the de- 
fendant's attorney be unknown to the plaintiff's at- 
| | torney, 
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Declaration. 


torney, then it ſhall be lawful to leave ſuch copy 

with the officer of this court appointed for affiling 
declarations ; and notice thereof ſhall, without de- 
lay, be given to ſuch defendant or bis attorney 
and ſuch declaration ſhall be held well delivered from 
the time of ſuch notice only. R. Trin. 2 Geo. 2. 


When the plaintiff files common- bail, or enters the How to deliver 
defendant's appearance, according to the ſtatute :\ In all woe 1 
ſerved upon any defendant or defendants, and an according to the 
appearance is entered, or common-bail filed for ſtatute. 


cauſes wnere a copy of the proceſs of this court is 


ſuch defendant or defendants, by the plaintiff's at- 
torney, purſuant to the act, the plaintiff's attorney, 
in ſuch caſe, ſhall leave a copy of the declaration in 
the office with the proper officer appointed for that 
purpole, and likewiſe give notice thereof to the de- 
fendant or defendants, by delivering an Engliſb 
notice written in ſecretary hand, to ſuch de- 
fendant or defendants, or by leaving the ſame at 
the laſt or moſt uſual place of abode of ſuch defendant 
or defendants; in which notice ſhall be likewiſe ex- 
preſſed the nature of the action, and at whoſe ſuit 
proſecuted, and the time limited by the rules of this 
court, for ſuch defendant or defendants to plead to 
ſuch action; and that in caſe ſuch defendant or defend- 
ants do not plead to ſuch declaration by ſuch limited 
time, ſo to be expreſſed in ſuch notice, judgment 
will be entered- againſt ſuch defendant or defendants 
by default. And from the time of giving ſuch 
notice as aforeſaid, ſuch declaration ſhall be deemed 
well delivered to ſuch defendant or defendants, and 


not otherwiſe. And in caſe ſuch defendant or de- If no plea, judg- 


fendants (after ſuch notice given) do not plead by 
the time the rules for pleading are out, the plaintiff 


in ſuch caſe may ſign his judgment, without any cuting of inquiry 
other or further calling for a plea, and thereon give 5% 


notice of executing his writ of inquiry, either by 
delivering a notice in writing to ſuch defendant or 
defendants, or by leaving the ſame at the laſt or 
moſt uſual place of abode of ſuch defendant or de- 
fendants; which ſhall be a ſufficient notice to ſuch 
defendant. 


of 
4 


. 
- * 
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defendant or defendants of the time of executing 
ſuch writ of inquiry. R. T. 1 Geo. 2. 

Of delivering Upon all proceſs to be iſſued out of this court, 
93 returnable before the laſt return of any term, where 
no affidavit filed, no afſidavit ſhall be made and fi ed of the cauſe of 
upon proceſs re- action purſuant to the act of parliament fof pre- 
ere on fot nag venting vexatious arreſts, the plaintiff may file or 
deliver the declaration de bene efſe, at the return of 
ſuch proceſs, with notice to plead in eight days, after 
the filing or delivery thereof; and if the defendant 
„ doth not file common-bail, and plead within the 
ſaid eight days; the plaintiff having filed common» 
bail for ſuch defendant according to the ſaid aQ, 
may fign judgment for want of a plea, provided 
that ſuch declaration be delivered or filed, and notice 
thereof given four days excluſrve, before the end of 
fuch term, and a rule to plead be duly entered. Rule 

Trinity term, 22 Geo. 3. „ 
Ol delivering de- Upon proceſs to be iſſued and made returnable as 
claration de bene nforeſaid, where an affidavit ſhall be made and filed 


e where an 


©  affidayitis filed, Of the cauſe of action, purſuant to the ſaid act, 


the declaration may be filed or delivered de bene. efſe 
at the return of ſuch proceſs, with notice to plead in 
four days after ſuch filing or delivery, if the aQtion 
be laid in London or Middleſex, and the defendant 
lives within 20 miles of London. And in eight days if 
the action is laid in any other county, or the de» 
fendant lives above 20 miles from London; and if 
the defendant puts in bail, and doth not plead 
within ſuch times as are reſpectively before rene 
tioned, judgment may be ſigned ; provided that ſuch 
declaration be delivered or filed, and notice thereof 
given, four days excluſively before the. end of fuch 
term, and a rule to plead be duly entered. Rule 
Trinity term, 22 Geo. 3. | | | 
When defendant If the proceſs be returnable on any other return 
1 _— „ than the firſt, ſecond, or third return of any term, 
Para. Hefendant is intitled to an imparlance, and in ſuch 
caſe, the notice muſt be for deiendant to plead 
within the firſt four days of the next term. 
© Declaring by the A general rule for ſeitling and declaring the praftice 
byes F this court touching declaring by the bye, in 2 
Fmt where 


. 


ve the Dlaintiff, in any action or ſuit, hath filed or 
2 file L for the defendant, purſuant to the 
late aft of parliament, For preventing frivolous and 
vexatious arreſts : ©* It is ordered, that in all ſuch 
« caſes the plaintiff in ſuch action or ſuit, wherein 
« common-bail hath been or ſhall be ſo filed as 
« aforeſaid, may deliver a declaration by the bye 
« againſt ſuch defendant, in like manner as might 
te have been done by the antient courſe of this 
« court, But that no other perſon except. ſuch 
& plaintiff is or ſhall be capable of delivering a de- 
« claration by the bye againſt any defendant, by 
te reaſon of 5 being ſo filed by any. 
4e plaintiff as aforeſaid.” R. A. T. 10 Geo. 2. 
But if ſpecial or common bail be filed by himſelf, I ſpecial or 
any n may deliver or file a declaration againſt de fla 
him by the bye, at any time within the ſame term fendant, any 
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able, ſedente curia; and the practice bath been, that him ogaint 


the plaintiff, at whoſe ſuit the proceſs is, might 
declare againſt the defendant in as many actions as 
he thinks fir, before the end of the next term, after 
the return of the proceſt. Ibid. | 
Sulhard v. Harris.—This was a ſuit by dill, 
againſt Harris, by two perſons named Sulyard; 
Harris was ſerved with common proceſs, not re- 
quiring bail, he appeared at the return: of the pro- 
ceſs, and filed common-bail. The next day, Ed- 
ward Sul ard alone, one of the two plaintiffs, with- © 
out his companion, delivered a declaration by the 
bye againſt the defendant, and the defendant ob- 
tained Mr. Juſtice Yates's order to ſtay proceedings, 
and upon motion to ſet aſide the order, the rule was 
made abſolute, The practice is, That where the 
* proceeding is by bill, if a defendant is in court, either 
6 by being in actual cuſtody of the marſbal, or by a 
% voluntary appearance at any plaintiff's ſuit, any 
“ other plaintiff is at li to deliver a declaration by 
„the bye againfl him, within the ſame term wherein 
* the writ was returnable.” 4 Burr, 2181. 


\” oo I es w- © 


—ͤ— 


rr 


put in, is a waiver of the bail; and if before bail be of bail, 
| juſtified, 
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filed by de, 


wherein the proceſs againſf the defendant is return- ferſen may de- 
him by the byg, - 


The delivery of a declaration before ſpecial bail is What is a wats. 


+Þ . 
* v4, 
* 
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juſtified, it is an acceptance of them, unleſs de- 
livered de bene efſe. | | 
What diſcharges If an original be ſued out in one county, and the 
bail, declaration laid in another, though it be good againſt 
the defendant, yet the bail are diſcharged, and not 
liable to a ſci. fa. otherwiſe if by bill. 3 Lev. 235. 

2 . | — 
Within what *I'be plaintiff muſt declare before the end of 
time to declare. the term next after the return of the proceſs, or 
the defendant may fign a nonpros, without en- 
tering any rule to declare, and the defendant 
ſhall have coſts taxed as uſual, 13 Car. 2. c. 2, 
fe 5. and there is no rule to declare to be given 
in this court, either by bill or original. Vide title 
Time to declare Nonpros. But plaintiff may get a ſide - bar rule from 
may be obtained · the clerk of the rules the laſt day of the term for 
ttime to declare till the firſt day of the next term, for 
which pay 4. ſerve defendant's attorney with a 
copy, or ſtick a copy up in the office if he does not 
appear: And he may have as many rules as he likes 
from term to term, but there muſt be two in the 
term, viz. one from the firſt day of the term to the 
laft day, and the other from the laſt day to the firſt 
day of the next term. But the defendant may, if 
he thinks proper, move the court, that the plaintiff 
may declare either the laſt day or the firſt day of the 
next term, peremptorily; give counſel inſtructions, on 
a brief for that purpoſe, with 105. 6 d. annexing an 
office copy of the laſt rule to declare thereto; draw 
up rule at the clerk of the rules, ſerve copy thereof 
on plaintiff's attorney. N. B. The rule is peremp- 


tory in the firſt inſtance. 
5 : John Denn, plaintiff, 

In the King's Bench. and 
3 Kicbard Fenn, defendant, 
Notice of de- ' Take notice, that a declaration was this day filed 
| claration 2 bene with the clerk of the declarations in the King's 
ge whore. Bench office in the Inner Temple, Londen, condi- 
abic, tionally (until ſpecial bail is put in and perfected), 
8 as of this preſent Trinity term, againſt you, at the 


ſuit 


ſuit of the above-named plaintiff, in an action of 

treſpaſs on the caſe on ſeveral promiſes, to the 

plaiatiff's damage of 10 l. and unleſs you plead 
thereto in four days from the date hereof, judg- 8 
ment will be ſigned againſt you by default. Dated ys. 

this gth day of June 1785. 


* 


'Your's, &c. 
K. S. attorney for plaintiff, 
To Mr. Richard Fenn, the ' \ 
above- named defendant. 
A. B. plaintiff, 
Ia the King's Bench. d 


an 
12 | C. D. defendant. 
Take notice, that a declaration was this day The like upon 
filed with the clerk of the declarations, in the King's como pro+ 
Bench office, in the Inner. Temple, London, con- 
ditionally (until common bail is filed), as of this 
| preſent Trinity term, againſt you, at the ſuit of the 
IF above-named plaintiff, in an action of treſpaſs on 
| the caſe on ſeveral promiſes, to the plaintiff's damage 
| of 10. and unleſs you appear and plead thereto in 
eight days from the date wad; judgment will be 
ſigned againft you by default, Dated this gth day 
of June 1785. * . 
Pour's, Oc. K. S. att” for plaintiff, 
To Mr. C. D. the above defendant, | 


A. B. plaintiff, 
d 


; an | 
2 C. D. defendant. 

Take notice, that a declaration was this day filed The like upon 
with the clerk of the declarations, in the King's ©9990" procels, 


Bench office, in the Inner Temple, London, as of — 


Ia the King's Bench. 


this preſent Trinity term, againſt you, at the ſuit of filed according 
the above - named plaintiff, in an action of treſpaſs on *2 the fiatute, 
the caſe on ſeveral promiſes, to the plaintiff's damage 
of 10 J. and unleſs you plead thereto in four days I in the county 
from the date hereof, judgment will be ſigned t 47% 
againſt 
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againſt you by default. Dated this 11th day of 
June 1785. N | Your's, Se. 4 
| FJ. S. attorney for plaintiff, 
To Mr. C. D. the above defendant. Dad 
This notice will do where bail is perſected: ot 
by the bye, only ſay filed by the bye. + 


. Of laying the Day in Declaration, 


- 4.4. In all aQions upon the caſe, treſpaſs, aſſault, 
w_ 3988 battery, c. you are not obliged to lay the certajn 
day in your declaration, but may lay it any time 
after the cauſe of action accrued ; and before the 
writ iſſued would be better (though I believe at 
this day that is not material); but if the cauſe of 
action ariſes within the term, of which the decla- 
ration is, then do not make it as of the term ge- 
nerally, but make a ſpecial day after the cauſe of 
action accrued, as, . Monday next after 15 days 

« from the day of Saint Hillary, in Hillary term, in 
„the 22d year of the reign of king Geo. 3.” in- 

ſtead of Hillary term generally.” Str. 806. 

I laid the day in aſumpſit the 1ſt of April; the 

cauſe of action did not accrue till the 21ſt; 

counſel ſaid, was not material. | 

If the plaintiff declares on a note, the day is ma- 

terial, and an eſſential part of the agreement from 
which he cannot vary; ſo on a bond or other writ- 
ing: but in the caſe of a common aſſumpſit, the 
day is alledged only for form, and therefore the de- 
fendant cannot confine the plaintiff to the day 
alledged in the declaration, ibid, Str. 21. Vide Ci. 

Lit. 283. Plow, Com. 24. a, 45 


* 
7 


Detlarations, 
The FORM of. 


Le (F.) A. B. complains of C. D. being fab, 
in the cuſtody of the marſhal of the Marſbalſen ja wy n 
of our lord the now king, before the king himſelf, tour and mares 
of a plea of treſpaſs on the caſe, For that whereas rials found, 
the ſaid C. D. on the. iſt day of November, in the 

r of our Lord 1785, to wit, at Londen aforeſaid, 

in the pariſh of St. Mary le Bow, in the ward of 

Cheap, was indebted to the ſaid 4. B. in twenty 

pounds, of lawful money of Great Britain, for 

the work and labour, care and diligence of the ſaid 

A. B. by bim the ſaid A. B. before that time done, 

performed, and beſtowed, in and about the buſineſs 

of the ſaid C. D. and for the ſaid C. D. and at his 1 
ſpecial inſtance and requeſt; and for divers materials, ; ee” 
and other neceſſary things, found, provided, uſed, 
and applied, in and about that work, at his like re- 
queſt; and being ſo indebted, he the ſaid C. D. in 
conſideration thereof, afterwards, to wit, on tbe 
ſame day and year, at London aforeſaid, in the pariſn 
and ward aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid H. B. to pay bim the 5 
ſaid ſum of money, hen he ſhould be thereto after= _. 

wards requeſted, 9 | 6 
: And whereas, afterwards, to wit, on the fame Quantum meruit 
day and year aforeſaid, at London aforeſaid, in the thereon. . 
pariſh and ward aforeſaid, in conſideration that the 

ſaid A. B. at the like requeſt of the ſaid C. D. had 

before that time done, performed, and beſtowed, 

other his work and labour, care and diligence, in | 

and about other the buſineſs of the ſaid C. D. and 4 


for the ſaid C. D. and had before that time, at his | 


like requeſt, found and provided, uſed and applied, 
divers other materials, and other neceſſary things, 
a in 


p 


* 
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in and about that work, he the ſaid C. D. then and 
there undertook, and faithfully promiſed the ſaid 
A. B. to pay him ſo much money, as he therefore 


reaſonably deſerved to have; and the ſaid 4. B. 


avers, that he therefore reaſonably deſerved to 
have of the ſaid C. D. other 20 J. of like lawful 
money, to wit, at London aforeſaid, &c. whereof 
the ſaid C. D. afterwards, to wit, on the ſame day 
and year aforeſaid, there had notice. And whertas 
the ſaid C. D. afterwards, to wit, on the fame day 
and year aforeſaid, at London aforeſaid, in, Sc. was 
indebted to the ſaid A. B. in other 20 l. of like law- 
ful money, for other his work and labour, care and 


diligence, in and about other the buſineſs of the 
ſaid C. D. and for the ſaid C. D. at his ſpecial in- 


ſtance and requeſt; and being ſo indebted, he the ſaid 
C. D. in conſideration thereof, afterwards, to wit, on 


the ſame day and year, at London aforeſaid, in, &c. 
undertook, and then and there faithfully promiſed the 


ſaid A. B. to pay him the ſaid laſt mentioned ſum of 
money, when he ſhould be thereto afterwards re- 
queſted. And whereas afterwards, to wit, on the ſame 
day and year, at London aforefaid, in, &c. in conſidera- 
tion that the ſaid A. B. at the like requeſt of the ſaid 
C. D. had before that time done, performed, and 
beſtowed, other his work and labour, care and di- 


- ligence, in and about other the buſineſs of the ſaid 


C. D. and for the ſaid C. D. he the ſaid C. D. 


then and there undertook, and faithfully promiſed 
the ſaid A. B. to pay him ſo much money as he 


therefore reaſonably deſerved to have; and the ſaid 
A. B. avers, that he therefore reaſonably deſerved 
to have of the ſaid C. D. other 201. of like lawful 


money, to wit, at London aforeſaid, in, Wc. where» 
of the ſaid C. D. afterwards to wit, on the fame 


For goods ſold 
and delivered, 


„. ans year aforeſaid, there had notice. And 


whereas the ſaid C. D. afterwards, to wit, on the 


ſame day and year aforeſaid, at London aforeſaid, 


in, Sc. was indebted to the ſaid A. B. in other 
20 f. of like lawful money, for divers gaods, wares 


and merchandizes, by the ſaid A. B. before that 


time 


TEST E ri 0 oo i 8 yo TOR 


Q. 
- 
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time ſold and delivered to the ſaid C. D. and at his | 
ſpecial inſtance and requeſt ; and being ſo indebted, . 
he the ſaid C. O. in conſideration thereof, G. Ladet l. 
Hnd whereas afterwards, to wit, on the ſame day Quantum mervit, 

and year, at London aforeſaid, in, Ce. in conſideta- 

tion that the ſaid A. B. at the like requeſt of the 

ſaid C; D. had, before that'time, fold and deli- 

vered to the ſaid C. D. divers other goods, wares, 

and merchandizes; he the faid C. D. then and 

there undertook, and faithfully promiſed the ſaid x.,, -0k-Cak mon? 
A. B. to pay him ſo much money 4as-houhetoiors Serie ts — 

| ; and the ſaid A. B. Au- Ae. 


te . 
other 20 J. of like lawful ey, 


to wit, at London aforeſaid, in, Ge, wheteak the T 

ſaid C. D. afterwards, to wit, on the ſame day and 

year there had notice; Aud whereas the ſaid C. D. Money laid out. | 

afterwards, to wit, on the ſame day and year, at E .. Pn 

London aforeſaid, in, Ic. was indebted to the ſaid 43s a4 Hh 
4 


A. B. in other 20 l. of like lawful money for other CRE 
fa 


avers, tha 


money by the ſaid A. B, before that time laid out, 2 

expended; and paid for the ſaid C. D. and at his 

requeſt, and being ſo indebted, he the ſaid C. D. 

in conſideration thereof, &c, Aud whereas the ſaid Money lents 

C. D. afterwards, to wit, on the ſame day and 

year, at London aforeſaid, in, &c. was indebted to 

the ſaid A. B. in another 20 J. of like lawful money, 

for money by the ſaid A. B. before that time lent 

and advanced to the ſaid C. D. and at his ſpecial 

inſtance and requeſt ; and being ſo indebted, he 3 

the ſaid C. D. in conſideration thereof, Cc. And Money had and 

whereas the ſaid C. D. afterwards, to wit, on the 

ſame day and year aforeſaid, at Landon aforeſaid, in 

the pariſh and ward aforeſaid, was indebted to the ſaid 

A. B. in other 20 J. of like lawful money, for mo- 

ney by the ſaid C. D. before that time had and re- 

ceived to the uſe of the ſaid J. B. and being ſo in- 

debted, he the ſaid C. D. in conſideration thereof, af- | 

terwards, to wit, on the ſame day and year afore- I 

ſaid, at, &c. And whereas the ſaid A. B. afterwards, Account ſtatedl. 

to wit, on the ſame day and year, at London afore- 
LS, K faid, - 
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faid, in, c. accounted together with the ſaid C. 
D. of and concerning divers other ſums of money, 
before that time due and owing from the ſaid C. D. 
to the ſaid 4. B. and then being in arrear, and un: 
paid, and upon that account, the ſaid C. D. was. 
- then and there found in arrear to the ſaid. 4. B. in 
a large ſum of money, to wit, in the ſum of 100. 
of like lawful money, and being ſo found in arrear 
to the ſaid 4. B. he the ſaid 2 D. in conſidera» 


tion thereof, afterwards, to wit, on the ſame day and 


year aforeſaid, at London aforeſaid, in, &c. under- 
took, and faichfully promiſed the ſaid A. B. to pay 
him the laſt- mentioned ſum of money; when he 
ſhould be thereto afterwards. requeſted, Vet the 
fajd C. D. not regarding his aforeſaid ſeveral pro- 
- miſes and undertakings, ſo by. him. made in this 
behalf as aforeſaid, but contriving, and frau- 
daulently, intending, craftily and ſubtilly, to de- 
+ ceive and defraud the ſaid -F. B. in this behalf, 
hath not yet paid the ſaid: ſeveral, ſums of maney, 
or any part thereof, to the ſaid 4, B. (although 
© <ſo to, do he the ſaid C. D. was, requeſted. by 
the ſaid 4. B. afterwards, to wit, on the ſame 
day. and year. aforeſaid, and often afterwards, to 
wit, at London aforeſaid, in, &c.) but he to pay 
the ſame hath hitherto wholly refuſed, and till re- 
fuſes to the ſaid; A. B. his damage of 20 l. and 
therefore he brings his ſuit, c. 


| Fobn Doe, 
Pledges to proſecute, and 
| | Richard Roe. 
Declaration for Midaleſex, 1 A. B. complains of C. D. being in 
_ og to wit. the cuſtody of the marſhal of the 


earts, and car- Mar ſhalſea of our lord the now king, before the 
— 2 by plain- king himſelf, of a plea. of treſpaſs on the caſe, For 
_—_— * that whereas, the ſaid C. D. on the iſt day of Ne- 
| vember, in the year of our Lord 1785, to wit, at 
HWiſiminfler, in the ſaid county, was indebted to the 

ſaid A. B. in 20 l. of lawful money of Great Bri- 

tain, for the work and labour, care and dili nce 

of the ſaid. A. B. by him the ſaid A. B, and his 
| 9 | ſervants, 


* 
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ſcrvacts, and with nis hörtes; carts anch caftistges 
before that time done, pet formed, ani beſtowed, 


in and about the buſineſi of the ſaid: C. D. and for 


the ſaid C. D. and at his ſpecial inſtanee and re- 
queſt, and being fo iridebted, he the ſaid C. D. in 


conſideration thereof; Q. And whereas aſterwarde, Quantan mernia, 


to wit, on the ſame day and year," at _ min/ler 
aforeſaid; in the county aforeſaid, in eration 
that the ſaid H. B. at the like requeſt of the ſaid 
C. P. had before that time by himſelf and his ſer- 
vants, and with his borſes, carts and carri ; 
done, performed, and' beſtowed, other his work 
and labour, cate and diligence, in and about 
other the buſineſs of the ſaid C. D. and for the ſuid 
C. D. he the ſaid C. D. then and there undertook, 
and faithfully promiſed the ſaid A. B. to pay him ſa 
much money as he therefore reaſonably deſerved to 
have; and the ſaid A. B. avers, that he therefore 
reaſonably deſerved to have of the ſaid C. D. other 
20 l. of nf 

aforeſaid, whereof the ſaid' C. D. afterwards, to 
wit, on'the ſame day and year there had notice, 
« add two counts for work and labour generally, 
% ard money laid out,” Yet the ſaid U. D. not 
regarding his aforeſaid ſeveral promiſes and under- 
ta 


ke lawful money, to wit, at Vaſminſler 


. 


4 


ings, ſo by him made in this behalf as aforeſaid ; 


but contriving, and fraudulently intending, eraſtily 
and ſubtilly, to deceive and defraud the ſaid A. F. 
in this reſpect, hath not yet paid the ſaid ſeveral 
ſums of money, or any part thereof to the'ſald . 


3, (although fo to'do the ſaid C. D. was requeſt- 
4 by the ſaid 4. B. afterwards, to win ond the 
ame day and year aforeſaid, and often afterwarde, 
o wit, at Vefiminſer aforeſaid; but he to do this, 


th hitherto wholly refuſed, and ſtill refuſes, to 


he ſald A. B. his damage'of 401, and therefore he 
dringt his ſuit, Sc. 2 Pledges Se. 


to wit. 
Plea of treſpaſs on the caſe, For that whereas the 
K 2 ſaid 


. Toes deing in the cuſtody, Cc. of fond and lodg- 


aid Richard, on the 6th day of OZober, in the 
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year of our Lord 1785, to wit, at Yeftminfer, in 


the ſaid county, was indebted to the ſaid John, in 


100 l. of lawful money of Great Britain, for meat, 


drink, waſhing, lodging, and other neceſſary things, 
„by the ſaid John before that time found and provid- 


Quantum meruit. 


Declaration for 
the uſe and oc- 
Eupation of a 
houſe and land, 


tantra meruit, 


\ 


ed, for one Thomas Fenn, the infant ſon of the ſaid 


Richard, and at his ſpecial inſtance and requeſt; 


and being ſo indebted, he the ſaid Richard, in con- 


{ideration thereof, &c. And whereas afterwards, 


to wit, on the ſame. day and year, at Veſiminſſer 


aforeſaid, in conſideration that the ſaid John, at the 


like requeſt of the ſaid Richard, had, before that 


time, found and provided for the ſaid Thomas Fenn, 
the infant ſon of the ſaid Richard, other meat, 
drink, waſhing, lodging, and other neceſſary things, 
he the ſaid Richard then and there undertook, &c. 
add a count for money laid aut, money let, and the 
common concluſion. = [IP 
For the uſe and occu 
or tenement, and 100 acres of land, with the ap- 
purtenances, ſituate and being in Old-freet, in the 
pariſh of St. Lule, in the ſaid county, by him the 


ſaid. F. and at his requeſt, and by the permiſſion of 
the ſaid C. for a long time, to wit, for the ſpace of 
half a year, then elapſed, had, held, uſed, occu-, 


pied, poſſeſſed, and enjoyed, and being ſo indebt- 
ed, Ac. And whereas afterwards, to wit, on tt 


„ 


took, and faith 


ares... 
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the ſaid C. avers, Cc. Aud a count for miniey paid, 
and common concluſion. s. : 
For the wbarfage and warehouſe-room' of divers wore ee. for 
and merchandizes before that time depbſited cn "gag 
ind kept by the ſaid plaintiff, at and upon a certain 
wharf and premiſes of him the faid plaintiff," for 
the ſaid defendant, and at his ſpecial inftance aud 
requeſt ; and being ſo indebted, he the ſaid defen- 
dant, in conſideration thereof, c. In conſideration Sanum mervit, 
that the ſaid plaintiff, at the like requeſt of the 
ſaid defendant, had before that time depoſited and 
kept divers other goeds and merchandizes, at and Wont 
upon 2 certain other wharf and premiſes of him 
the ſaid plaintiff for the ſaid defendant, he the ſaid 
defendant then and there undertook, ge. 

Oxfordſhire (fs.) A. S. widow complains of Fe E. Declaration 
widow, executrix ofthe laſt will and teftamentof T. Z. *z2inft an exe- 
deceaſed, being in the cuſtody of the marſhal of the (17 * 
Marſbalſea of our lord the now king, before the king ed to teſtater. 
himſelf, of a plea of treſpaſs on the caſe: For that 
whereas the (aid T. E. in his life-time, to wit, on 
the firſt day of December, in the year of our Lord 
1785, to wit, at Witney, in the ſaid county, was 
indebted to the ſaid A. S. in 201. of lawful money of 
Great Britain, for divers goods, wares, and mer- 
chandizes, by the ſaid A. S. before that time ſold 
and delivered to the ſaid T. E. in his life-time, and 
at his ſpecial inſtance and requeſt, and. being ſo 
indebted, he the ſaid 7. E. in his life-time, in con- 
ſideration thereof, &c.' And whereas afterwards, to 
wit, on the ſame day and year aforeſaid, at Witney 
aforeſaid, Ic, in conſideration that the faid 4. S. 
at the ſpecial inſtance and requeſt of the ſaid 7. 
in his life-time, had before that time fold and deli- 
yered to the ſaid T. in his life-time, divers other 
goods, wares, and merchandizes, he the ſaid 7. IFN 
in his life-time then and there undertook, and . 
faithfully promiſed the ſaid A. S. to pay her ſo 
much money as ſhe therefore reaſonably deſerved 
do have, and the ſaid A. 8. avers, that ſhe there- 
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Coneluſion. 


For an executor 7; eſex, 
tor goods lo ld . ale 5 
zud delivered. 
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fore reaſopably deſerved to have of the ſaid T. in 
his life-time, other 20 J. of like Jawful money, to 
wit, at Viiney aforeſaid, in, Ic. whereof the ſaid 


T. in his life-time, Sc. there had notice: Aud 


whereas the ſaid T. in his life-time, afterwards, to 
wit, on the ſame day and year, at Hitney aforeſaid, 
in, &c. was indebted to the ſaid 4. in other 200. 
of like lawful money, for money by the ſaid 4, 
before that time laid out, expended, and paid for 
the faid T. in his life-time, and at his ſpecial in- 
ſtance and requeſt; and being ſo indebted, he the 
faid T. in bis life-time, in conſideration thereof 
&c, Yet the faid T. in his life-time, and the ſaid 
J. E. executrix as aforeſaid, ſince his death, not 
regarding the ſaid ſeveral A and undertak- 
ings, ſo by the ſaid 7. in his life-time made in 
this behalf as aforeſaid, but contriving, and frau- 
dulently intending, craftily and ſubtilly, to deceive 
and defraud the ſaid A. S. in this reſpect, bave not 
nor hath either of them yet paid the ſaid ſeveral 
ſums of money, or any part thereof to the ſaid 
A. S. (although ſo to do the ſaid T. in his life- 
time was requeſted by the ſaid A. S. and the ſaid 
J. E. executrix as aforeſaid, ſince the death of 
be ſaid T. afterwards, to wit, on the firſt day of 
February, in the year of our Lord 1786, and often 
atterwards, to wit, at Witney aforeſaid, in, Ic. 
but the ſaid 7. E. in his life-time, and the ſaid 
7 E. executrix as aforeſaid, ſince his death, bath 
1itherto wholly refuſed, and the ſaid J. E. fill 
doth refuſe to the ſaid X. S. her damage of 30 J. and 
therefore ſhe brings her ſuit, &. » 


Pledges to proſecute and 
; Richard Nos. 
? Daniel Morgan, executor of the laf 
to wit will and teſtament of Thomas Morgan, 
deceaſed, complains of John Dutton being in the 
cuſtody of the marſhall of the Marſbalſea of qur loi 
the now kingy before the king himſelf, of a ple 
of treſpaſs on the caſe; Fir that whereas the ai 
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hn, on the firſt day of November, in the year of 
our Lord 1785, to wit, at Weſtminſter, in the ſaid 
county, was indebted to the ſaid Thomas Morgan 
jn his life-time, in 100 J. of lawful money of 
Great Britain, for divers goods, wares, and mer- 
chandizes, by the ſaid Thomas in his life-time, be- 
fore that time ſold and delivered to the ſaid Fohn 
Dutton, and at his ſpecial inſtance and requeſt; 
and being ſo indebted, he the ſaid John Dutton, in 
conſideration thereof, Cc. And whereas after- Quantum meruit. 
wards, to wit, on, Cc. at, &c, and in conſidera» 
tion that the ſaid Thomas in his life-time, at the 
like requeſt of the ſaid John Dutton, had before 
that time ſold and delivered to the ſaid Jobn Dut- 
m divers other goods, wares, and merchandizes, 
he the ſaid John Dutton undertook, and faithfully 
promiſed the ſaid Thomas in his life-time, to pay 
him ſo much money as he therefore reaſonably de- 
ſerved to have; and the ſaid Daniel, executor as 
aforeſaid, avers, that he therefore reaſonably de- 
ſerved to have of the ſaid John Dutton other 100 l. 
of like lawful money, to wit, at Weſtminſter afore- 
faid, in, c. whereof, Cc. add à count for me» 
ney laid out ; Yet the ſaid Fobn Dutton not re- Concluſion, 
garding, &c, but contriving, Cc. to deceive and 
defraud the ſaid Thomas in his life-time, and the 
ſaid Daniel, executor as aforeſaid, ſince his death, 
in this reſpet hath not yet paid the ſaid ſeveral 
ſums of money, or any part thereof to the ſaid Tho- 
mas in his life-time, or to the ſaid Daniel, execu- 
tor as aforeſaid, ſince his death, or to either of 
them (although ſo to do the ſaid John Dutton was 
requeſted by the ſaid Thomas in his life-time of- 
tentimes, and by the ſaid Daniel executor as afore- 
ſaid, fince his death, to wit, on the 7th day of 
December, in the year aforeſaid, at J/eſtmin/ter afore- 
ſaid), but he to do this hath hitherto wholly refu- 
ſed, and till refuſes to the ſaid Danjel, executor 
as aforeſaid, his damage of 200 J. and therefore he 
brings his ſuit, &c. 
And he brings into court here the letters teſta- Proferr bic corie, 
| K 4 mentary 
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mentary of the ſaid Thomas, whereby it appears to 


the court here, that the ſaid Daniel is the executor 
ef the laſt will and teſtament of the ſaid T homas, 


and hath the adminiſtration thereof, &c. 


For an #dmini- 


ftrator for work 


done, 


If you declare againſt an Executer de ſon tort, herein 
executor of the la/l will and teſtament of R. F. deceaſed; 
and the concluſion is the ſame as agarnſt @ real exe» 


. Pledges, &c. 


London, (ſs.) John Doe, adminiſtrator of all and 
ſingular the goods, chattels, and credits, which 
were of A'exander Prieſt, deceaſed, complains of 
Joſeph Yates being, &c. For that whereas (ſame as 
in the declaration for an executor, only calling him 
adminiſtrator); Yet the ſaid Jeſeph not regarding, 
Sc. but contriving, &c. in this reſpect hath not 
yet paid the aid ſeveral ſums of money or any part 
thereof, to the ſaid Alexander in his life-time, ot to 
the ſaid John as adminiſtrator as aforeſaid, ſince his 
death, or to either of them (to which ſaid John, 
adminiſtration of all and ſingular the goods, chattels, 
and credits, which were of the ſaid Alexander at the 
time of his death, were by Thomas, by Divine Pro- 
vidence archbiſhop of Canterbury, primate of all 


England, and metropolitan, on the firſt day of No- 


Profert bic in 


curia. 


vember, in the year of our Lord 1783, to wit, at 
London aforeſaid, in, c. in due form of law grant- 
ed); although ſo to do the ſaid Joſeph was requeſt- 
ed by the ſaid Alexander in his life-time. often- 
times, and by the ſaid John, adminiſtrator as afore- 
ſaid, ſince his death, to wit, on the ſaid firſt day 
of November, in the year, aforeſaid, to wit, at 
London aforeſaid, in, Cc. but he to do this bath 
hitherto wholly refuſed, and ſtill refuſes to the ſaid 
Jobn, adminiſtrator as aforeſaid, his damage of 
100 J. and therefore he brings his ſuit, &c. 
And he brings into court here the letters of ad- 
miniſtration of the ſaid Alexander, which ſufficient- 


Iy prove to the court here the 17947 7 ereof in 
day 


form aforeſaid, the date whereof is the 


| and year 
aforeſaid, c. Jo 


Pledpes, EY. 
” "Londen, 
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London, Richard Price, and David Skeggs, af- Declaration 26 
to wit. LATED of the eftate and effects of Luke a" mnF * 
Knowles, a bankrupt, according, to the force, form, 
and effect of the ſeveral ſtatutes made and now in 
force concerning bankrupts, complain of Jeſeph 
Love being, &c. For that whereas the ſaid Joſeph, 
on the fifth day of December in the year of our 
Lord 178 5, to wit, at London aforeſaid, in the pa- 
riſh of St, Mary. le- Bou, in the ward of , Chzap, 
was indebted to the ſaid David, before he became a 
bankrupt, in 204. of lawful money of Great Bri- 
tain, for divers goods, wares, and merchandizes, 
by the ſaid Luke before he became a bankrupt, be- 
fore that time ſold and delivered to the ſaid Fojeph, 
and at his ſpecial inſtance and requeſt, and being ſo 
indebted, he the ſaid Foſeph, in conſideration there- 
of, &c. at, &c. undertook: and faithfully promiſed 
the ſaid Luke, before he became a bankrupt, to pay 
him the ſaid ſum of money, when he ſhould be 
thereto afterwards requeſted : And whereas after- 
wards, to wit, on, &c, at, &c, In conſidera- 
tion that the ſaid: Luke, before he became à bank- 
rupt, had, Sc. When you come to the averment, 
ſay, „And the ſaid Richard and David, aſſignees 
&« as aforeſaid, aver, that the ſaid Luke, before he 


5 became a bankrupt, therefore reaſonably deſerved 
6 to have, Cc.“ | 
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Vet the ſaid Joſeph not regarding, &c.. but con- Concluſion, | 
triving, Cc. hath not yet paid the ſaid ſeveral ' 
ſums of money, or any part thereof to the ſaid - 


y Luke, before he became a bankrupt, or to the ſaid 
at Richard and David ſince he became a bankrupt (or 
h to either of them), although ſo to do the ſaid Jo- 
id ſeph was requeſted by the ſaid Luke, before he be- 
of came a bankrupt oftentimes, and by the ſaid 

Richard and David, affignees as aforeſaid, fince 
4. he became bankrupt, to wit, on, c. at, c. but 


he to do this hath bitherto wholly refuſed, and 
ſtill refuſes, to the ſaid Richard Price and David, 
aſſignees as aforeſaid, their damage of 100 J. and 
therefore they bring their ſuit, S. 
: P ledges, Ee. 
Middleſex, 
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Declaration on Miduleſex, Jobn Doe complains of James Roc, 
— ren =. Pet in the cuſtody of the marſhal of 
RNs the Marſbalſea of our lord the now king, before the 
king himſelf; For that whereas the ſaid James, on 
the 1ſt day of May, in the year of our Lord 1785, 
to wit, at Veſiminſter, in the county aforeſaid, 
made his certain note in writing, commonly called 
a promiſſory note, his own proper hand being there, 
to ſubſcribed, bearing date the ſame day and year 
aforeſaid, and then and there delivered the ſaid note 
to the ſaid John; and thereby, fix weeks after the 
date thereof, promiſed to pay to the ſaid John, by 
the name of Mr. Doe, or order, 20 J. for value re- 
ceived; by reaſon whereof, and by force of the ſta+ 
tute in ſuch caſe made and provided, the ſaid Fames 
became liable to pay to the ſaid Jahn the ſaid ſum of 
money mentioned in the ſaid note, according to the 
tenor and effect of the ſaid note; and being fo li- 
able, he the ſaid James, in conſideration thereof, 
afterwards, to wit, on the ſame day and year afore+- 
ſaid, at W:/tmin/ler aforeſaid, undertook and faith- 
fully promifed the ſaid John, to pay him the ſaid 
ſum of money mentioned in the ſaid note accord- 
ing to the tenor and effect of the ſaid note, And 
whereas the ſaid James, afterwards, to wit, on the 
15th day of June, in the year aforeſaid, at Weft- 
minſter aforeſaid, was indebted to the ſaid John in 
30 J. of lawful money, Sc. add à count for money 
lent, money had and received, and the cammon con- 
| cluſion. | 
Indorſee againft London, ,(ſ5.) S. E. late of London, merchant, 
eee on was attached to anſwer F. R. in a plea of treſpaſs 
drawer refuſing on the caſe; and whereupon the ſaid F. R. by R. L. 
paymeat by ori- his attorney, complains, For that whereas one E. 
* H. on the 3d day of May, in the year of our Lord 
1785, to wit, at London aforeſaid, in the pariſh of 
Saint Mary- le- Bow, in the ward of Cheap, made her 
certain note in writing, commonly called a promiſ- 
| ſory note, her own proper hand being thereto ſub» 
| ſcribed, bearing date the ſame day and year afore- 
laid, and then and there delivered the ſaid _— 
| 6 
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the ſaid $; by which note ſhe the ſaid E. H. pro- 
miſed to pay to the ſaid S. by the name of Mr. S. 
E. or order, four months after the date thereof, the 
ſum of 95 J. for value received: and the ſaid S. to 
whom or to whoſe order the payment of the faid ſum 
of money in the ſaid note ſpecifted, was by the ſaid 
note, after the making thereof, and before the pay- 
ment of the ſaid ſum of money in the ſaid note ſpe- 
cified, or of any part thereof, and alſo before the time 
appointed by the ſaid note for payment thereof, to wit, 
on the ſame day and year aforeſaid, at London afore- 
ſaid, &c. indorſed the ſaid note, his own proper hand 
being thereon ſubſcribed, by which ſaid indorſe- 


ment he the ſaid S. E. appointed the ſaid ſum of 


money in the ſaid note ſpecified to be paid to the 
ſaid F. and then and there delivered the ſaid note fo 
indorſed to the ſaid F. of which ſaid indorſement ſo 
made on the ſaid note as aforeſaid, ſhe the ſaid E. 
H. afterwards, to wit, on the ſame day and year 
aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, had notice, by means whereof, and 
by force of the ſtatute in ſuch caſe made and pro- 


vided, he the ſaid S. became liable to pay to the 


ſaid F. the ſaid ſum of money in the ſaid note ſpeci · 
fied, according to the tenor and effect of the ſaid 
note, and of the ſaid indorſement ſo made thereon as 
aforeſaid, when he ſhould be thereto afterwards re- 

veſted, and being ſo liable, he the ſaid S. in con- 

deration thereof, afterwards, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, &&c. 
undertgok, and faithfully promiſed the ſaid F. to 
pay him the ſaid ſym of money in the ſaid note ſpe- 
ciſied, according to the tenor and effect of the ſaid 
note, and of the ſaid indorſement ſo made thereon 
as aforeſaid, when he ſhould be thereto afterwards 


339 


requeſted, And the ſaid F. avers, That he the ſaid Averment. 


F. did, after the end and expiration of the ſaid 
ſpace of four manths in the ſaid note mentioned, 
and by the ſaid note appointed for payment thereof, 
to wit, on the 11th day of September, in the year 
Wareſaid, at Londen aforeſaid, in the pariſh and ward 

aforeſaid, 


149 


the ſaid ſum of money in the 


Drawees partners 
againſt the ac- 
ce ptor on a bill 
of exchange, by 
original. 
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aforeſaid, ſhew and preſent, and cauſe to beſhewn and 
preſented the ſaid note to the ſaid E. for payment 
thereof, and then and there * nn her to pay him 
aid note ſpecified, ac- 
cording to the tenor and effect of the ſaid note, and 
of the Raid indorſement ſo made thereon as aforeſaid; 
but that the ſaid E. did not, at the ſaid time when 
the ſaid note was ſo ſhewn and preſented to her for 
payment thereof as aforeſaid, or at any other time 
whatſoever, hitherto pay or cauſe to be paid unto 
him the ſaid F. the ſaid ſum of money in the ſaid 
note ſpecified, or any part thereof, but then and 
there wholly refuſed, and neglected, and til] doth 
refuſe and neglect ſo to do, whereof the ſaid S. af - 
terwards, to wit, on the ſame day and year afore- 
ſaid, at London aforeſaid, &c, had notice; And 
zhereas the ſaid S. afterwards, to wit, on the ſame 
day and year laſt aforeſaid, at London aforeſaid, in, 
&c. was indebted. Add a count for money had and 
received, and common concluſion, no pledges are added. 
London, (fs.) T. C. late of London, merchant, 
was attached to anſwer J. P. and E. B. in a plea 
of treſpaſs on the caſe; and whereupon the ſaid F, 
P. and E. B. by A. D. their attorney, complain, 
That whereas, at the ſeveral times hereafter men- 
tioned, the ſaid T. * P. and E. B. and one 
7. G. were perſons reſiding, trading, and ufing 
commerce within this kingdom of England, to wit, 
at London aforeſaid, in the pariſh of Saint Mary-le- 
Bow, in the ward of Cheap. And whereas the ſaid 
7. P. and E. B. at thoſe ſeveral times, were part- 
ners and joint dealers together in their trade and 
commerce, to wit, at London aforeſaid, in the pa- 
riſh and ward aforeſaid : And whereas the ſaid J. C. 
7. P. E. B. and 7. G. being ſo reſident, trading, 
and uſing commerce as aforeſaid, and the ſaid J. P. 
and E. B. ſo being partners and joint dealers to- 
gether as aforeſaid, the ſaid T. G. on the 29th day 
of September, in the year of our Lord 1785, to wit, 
at London aforeſaid, in the pariſh and ward afore- 
ſaid, according to the cuſtom of merchants, from 
time 
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time immemorial there uſed and approved of within 
this kingdom, made his certain bill of exchange in 
writing, bis own proper hand being thereto ſub- 
ſcribed, bearing date the day and year aforeſaid, 
and then and there directed the ſaid bill to the ſaid 
J. C. by the name of Mr. T. C. merchant, in 
Milk ſtreet, London, and thereby required the ſaid 
T. C. to pay, three months after the date of the 
ſaid bill, to the ſaid F. P. and E, B. by the names 
of Meſlrs. F. P. and E. B. or order 80 J. for va- 
lue received; which ſaid bill of exchange he the 
ſaid T. C. afterwards, to wit, on the day and year 
aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, upon fight thereof accepted, ac- 
cording to the cuſtom aforeſaid, and by reaſon 
thereof, and according to the ſaid cuſtom, and by 
the law of merchants, the ſaid T. C. became liable 
to pay to the ſaid J. P. and E. B. the ſaid ſum of 
$01. in the ſaid bill of exchange ſpecified, accord- 
ing to the tenor and effe of the ſaid bill of ex- 
change, and of his acceptance thereof, and being ſo 


liable, he the ſaid T. C. in confideration thereof 


afterwards, to wit, on the ſame day and year afore- 
ſaid, at London aforeſaid, in the pariſh and ward 
aforeſaid, undertook and faithfully promiſed the ſaid 
J. P. and E. B. to pay them the ſaid ſum of mo- 
ney in the ſaid bill of exchange ſpecified, accord- 
ing to the tenor and effect of the ſaid bill, and of 


his acceptance thereof, And whereas the ſaid 7. C. 


afterwards, to wit, on, &c. at, Cc. add a count 


for money had and received, and the common concluſion, 
no pledges. | 
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ondon, (i.) T. V. and . K. complain of Indorſees dort- 
J. R. being in the cuſtody of the marſhal, c. of ners *gainft the 


acceptor on a 


2 plea of treſpaſs in the caſe : For that whereas cer- 
tain perſons carrying on trade and commerce under 
the name, ſtyle, and firm of S. F. and Co. on the 
3d day of Ofober, in the year of our Lord 1785, 
to wit, at London aforeſaid, in, &c. according to. 


bill d 


rawn by 


partners, pays 


able to their own 


order 


the uſage and cuſtom of merchants, from time im- 


memorial uſed and approved of, made their certain, 
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bill of exchange; the hand-writing of one of them 
for himſelf, and the other of them being thereunto 
ſubſcribed, and the ſaid bill, bearing date the ſame 
day and year aforeſaid, then and there directed to 
the ſaid J. R. by the name and addition, ſtyle, 
firm, and deſcription of Mr. F. R. and Co. mer- 
chants, Liverpool, and thereby required the ſaid 7, 
R. two months after date, to pay to their own or- 
der 106 J. 5 . value received, and to place the ſame 
to account of the ſaid S. F. and Co. which ſaid bill 
of exchange he the ſaid J. R. afterwards, to wit, 

on the ſame day and year aforeſaid, at London, 
aforeſaid, in, Cc. upon fight thereof accepted, ac- 
cording to the ſaid cuſtom, payable in London, not 
exceeding one month ; and the ſaid T. and Co. to 
whoſe order the payment of the ſaid ſum of money 
mentioned in the Ale bill was to be made after- 
wards, and before the payment of the ſaid ſum of 
money mentioned in the ſaid bill, or of any part 
thereof, and alſo before the time appointed by the 
ſaid bill for payment thereof, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in, &c. 
indorſed the ſaid bill, the hand-writing of one of 
them for himſelf, and the other of them being 
thereunto ſubſcribed, according to the ſaid cuſtom, 
and by that indorſement appointed the contents of 
the ſaid bill to be paid to the ſaid T. V. and W. X. 
and then and there delivered the ſaid bill ſo in- 
dorſed to the ſaid T. V. and V. KX. of which ſaid 
indorſement ſo made on the ſaid bill, as aforeſaid, he 
the ſaid 'F. R. afterwards, to wit, on the ſame day 
and year aforeſaid, at London aforeſaid, in, &c. had 
notice; by means whereof, according to the ſaid 
.cuſtom, and by the law of merchants, the ſaid J. 
R. became liable to pay to the ſaid T. V. and . 
X. the ſaid ſum of money mentioned in the ſaid 
bill, according to the tenor and effect of the ſaid 
bill, and of the ſaid indorſement ſo made thereon as 
aforeſaid, and of his ſaid acceptance thereof; and 
being ſo liable, he the ſaid J. R. in conſideration 
thereof, afterwards, to wit, on the ſame day and 
| 6 year 
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year aforeſaid, at London aforeſaid, in, Se. under- 
took, and then and there faithfully promiſed the 
ſaid T. V. and IF. K. to pay them the faid ſum of 
money mentioned in the ſaid bill, according to the 
tenor and effect of the ſaid' bill, and of the ſaid in- 
dorſement ſo made thereon as aforeſaid, and of his 
ſaid acceptance thereof. Add a count for money had 
and received, lent and advanced, common concluſion. 


Middleſex, g H. B. complains of B. G. being in Iadorſee again 


the cuſtody, c. of a plea of treſ- . Nun 


paſs on the caſe: For that whereas at the time of the of exchange 


to wit. 


making of the bill of exchange herein after mention · 
ed, and from thence until and at the time of the 


next mentioned, the ſaid H. B. and B. G. and alſo 
one C. S. ſince deceaſed, and whom the ſaid B. G. 
hath ſurvived, together with one V. F. H. B. 
H. H. O. D. and J. V. were perſons reſiding, 
trading, and uſing commerce in the kingdom of 
Ireland, and the ſaid B. G. and C. S. were alſo 
then and there partners, and joint dealers together 
in the ſaid trade and commerce, and exerciſed and 
carried on the ſame under the ſtyle and firm of S. 

and G. to wit, at Meſiminſter, in, &c. and the ſaid 
H. B. B. E. C. S. H. B. O. D. and J. V. be- 
ing ſo reſident, trading, and uſing commerce as 
aforeſaid, and the ſaid B. G. and 2 S. being ſuch 
partners as «aforeſaid, the ſaid J. F. by one J. F. 
his ſervant ar agent, by him the ſaid V. F. for that 
purpoſe lawfully authoriſed and appointed in the 
life-time of the ſaid C. S. to wit, on the 22d day of 
January, in the year of our Lord 1777, in parts 
beyond the ſeas (that is to ſay) at Galway in the 
kingdom of Ireland, to wit, at Veſiminſſer afore« 
ſaid, in, &c, according to the cuſtom of merchants 
uſed and approved of, made his certain bill of ex- 
change in writing, bearing date the ſame day- and 
year, and ſigned by the ſaid J. F. for him the ſaid 
. F. and then and there directed the ſaid bill to 
the ſaid B. G. and C. S. and thereby required them 
at ſeventy · one days fight of the ſaid bill, to pay to 


N there are ſeveral 
making the promiſe and undertaking hereinafter indorſements. 
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the faid H. B. by the name of Mr. H. B. or order, 
two hundred pounds ſterling, value received, to be 
placed to the account of him the ſaid V. F. and 
then and there delivered the ſaid bill to the ſaid H. 
B. which ſaid bill of exchange was afterwards, and 
in the life-time of the ſaid C. S. and before the pay- 
ment of the money therein ſpecified, or of any part 
thereof, to wit, on the 31ſt day of Fanuery, in the 
year of our Lord 1777, at Dublin, in the ſaid king- 
dom of Ireland, to wit, at Weſiminſter aforeſaid, 
ſhewn and preſented to the ſaid B. G. and C. S. for 
their acceptance thereof, and they then and there 
accepted the ſame, according to the cuſtom of mer - 
chants in that particular. And the ſaid H. B. fur- 
ther ſays, That the ſaid H. B. to whom or to whoſe 
order the payment of the ſaid ſum of money, men- 
tioned in the ſaid bill of exchange, was to be made 
afterwards and in the life-time of the ſaid C. S. and 
before the payment of the ſaid ſum of money, or 
any part thereof, to wit, on the day and year laſt 
aforeſaid, at Meſiminſter aforeſaid, indorſed the ſaid 
bill, his own proper hand-writing and name being 
put thereon and written, and by that indorſement 
appointed the contents of the ſaid bill to be paid to 
the ſaid H. D. and then and there delivered the ſaid 
bill ſo indorſed as aforeſaid, to the ſaid H. D. and 
the ſaid H. D. to whom or to whoſe order the pay- 
ment of the ſaid ſum of money in the ſaid bill ſpe- 
Cified was, by virtue of the ſaid indorſement ſo made 
thereon as aforeſaid, to be made afterwards z and 
after the making of the ſaid indorſement, and in the 
life-time of the ſaid C. S. and before the payment of 
the ſaid ſum of money in the ſaid bill ſpecified, of 
of any part thereof, to wit, on the day and year 
laſt aforeſaid, at Weſiminſter aforeſaid, indorſed the 
ſaid bill, his own proper hand-wiiting and name 
being thereon put and written, and by that indorſe- 
ment appointed the contents of the ſaid bill to be 
paid to the ſaid O. D. and then and there delivered 
the ſaid bill, ſo indorſed as aforeſaid, to the ſaid O. 
D. and the ſaid O. D. to whom or to whoſe * 
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the payment of the ſaid ſum of money in the ſaid dill 
ſpecified, was by virtue of the ſaid laſt mentioned 
indorſcment to be made afterwards, and in the life- 
time of the ſaid C. S. and before the payment of the 
ſaid ſum of money in the ſaid bill ſpecified, or any 
part thereof, to wit, on the ſame day and year laſt 
aforeſaid, at Weſtminſter aforeſaid, indorſed the ſaid 
bill, his own proper hand being thereon ſubſcribed, 
and by that indorſement appointed the contents of 
the ſaid bill to be paid to the ſaid F. V. and the 


ſaid F. V. to whom, or to whoſe order. the pay- | | 


ment of the ſaid ſum of money in the ſaid bill ſpe- 
cified, was, by virtue of the ſaid laſt mentioned in- 
dorſement, to be made afterwards, and in the life- 
time of the ſaid C. S. and before the payment of the 


ſaid ſum of money, in the ſaid bill ſpecified, or of 


any part thereof, to wit, on the day and year laſt 
aforeſaid, at Veſiminſter aforeſaid, indorſed the ſaid 
bill (his own proper hand being thereon ſubſcribed), 
and by that indorſement appointed the contents of 
the ſaid bill to be paid to the ſaid H. B. and then 


and there delivered the ſaid bill ſo indorſed as afore - 


ſaid, to the ſaid H. B. of which ſaid ſeveral in- 
dorſements ſo made on the ſaid bill as aforeſaid, the 
ſaid B. G. and the ſaid C. S. afterwards, in the life- 
time of the ſaid C. S. to wit, on the ſame day and 
year laſt aforeſaid, at Veſiminſter aforeſaid, had no- 
tice; by means of which-ſaid ſeveral premiſes, and 
by force of the cuſtom, and by the law of merchants, 
they the ſaid B. G. and C. S. became liable to pay 
to the ſaid H. B. the ſaid ſum of money in the ſaid 
bill ſpecified, according to the tenor and effect of the 
ſaid dill, their aforeſaid acceptance thereof, and the 
ſaid ſeveral indorſements ſo made thereon as afore- 
ſaid ; and being ſo liable, they the ſaid B. G. and 
C. S. in the life-time of the ſaid C. S. in conſide- 
ration, &c. (as in others.) 
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Middleſex, (f5.) E. A. gentleman, one of the at- Declaration for | 
tornies of the court of our lord the king, before the an Xtorney's 


king himſelf, being, according to the liberties and __ 


privileges of the ſame 5 uſed and approved of 
2 . | in 


in the ſame, from time whereof the memory of man 
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is not to the contrary, preſent here in court, in his 
proper perſon, complains of L. H. being in the 


| cuſtody of the Marſhal of the Mar/halſea of our lord 
the now king, before the king himſelf: For That 


whereas the ſaid L. H. on the 19th day of May, in 
the year of our Lord 1785, at Weftminſter, in the 


county of Middleſex, was indebted to the ſaid E. A. 


E. A. upon the retainer, and at the ſpecia 


in the ſum of 300 J. of lawfu! money of Great 
Britain, for work and labour as an attorney and ſo- 
Jicitor, before then done and performed by the ſaid 

inſtance 
and requeſt of the ſaid L. H. in and about the pro- 
ſecuting, defending, and ſoliciting divers cauſes, 
ſuits, and buſineſſes, for the ſaid L. H. and for 
money paid, laid out, and expended, by the ſaid 
E. A. at the like inſtance and requeſt of the ſaid 
L. H. in and about the proſecuting, defending, and 


ſoliciting of thoſe cauſes, ſuits, and buſineſſes, and 


for money due to the ſaid E. A. for his fees due, 
and of right payable to him in that reſpect; and 


being ſo indebted, he the ſaid L. H. in confideration 


Quantum meruit, 


thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at Meſtminſter aforeſaid, in the county 


aforeſaid, took upon himſelf, and then and there 
faithfully promiſed the ſaid E. A. that he the ſaid 


L. H. would well and truly pay to the ſaid E. A. 
the ſaid ſum of 300 J. when he the ſaid L. H. 
ſhould be thereunto afterwards requeſted. And 
whereas alſo, afterwards, to wit, on the ſame day 
and year aforeſaid, at HYeſiminſter aforeſaid, in the 
county aforeſaid, in conſideration that the ſaid 


E. A. upon the retainer, and at the like inſtance 


and requeſt of the ſaid L. H. had before that time, 
done and performed other work and labour as an 
attorney and ſolicitor in and about the proſecuting, 
defending, and ſoliciting divers other cauſes and 
ſuits af law, for the ſaid L. H. he the ſaid L. H. 
took upon himſelf, and then and there faithfully 
promiſed the ſaid E. A. that he the ſaid L. H. 
would well and truly pay the ſaid E. A. ſo much 


money 
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money as he the ſaig E. A. reaſonably deſerved to 


have, when he the ſaid L. H. ſhould be thereunto 
afterwards requeſted, And the ſaid E. A. in fact 
faith, that he reaſonably deſerved to have of the 
ſaid L. H. other 30o/. of like lawful money, to 
wit, at Weſtminſter aforeſaid, in the county afore- 
ſaid ; whereof the ſaid L. H. on the day and year 


aforeſaid, there had notice, And whereas af the In deb. aſſ. for 


faid L. H. afterwards, to wit, on the ſame day and 
year aforeſaid, at e aforeſaid, in the coun 


aforeſaid, was indebted to the ſaid E. A. in other 


300 J. of like law ful money, for other work and 
labour, care and diligence of the ſaid E. A. by the 
ſaid E. A. before that time done, performed, and 
beſtowed in and about the drawing, making, and 
ingrofling of divers deeds and writings for the aid 
L. H. at his like inſtance and requeſt; and being 
ſo indebted, he the ſaid L. H. in conſideration 
thereof, aſterwards, to wit, on the ſame day and 
year aboveſaid, at Weſtminſter aforeſaid, in the 
county aforeſaid, undertook, and to the ſaid E. A. 
then and there faithfully promiſed, to pay him the 
faid 300 J. laſt mentioned, when he the ſaid L. H. 


ſhould be thereunto afterwards requeſted, And Nast. mernits 
whereas alſo, afterwards, to wit, on the ſame day 


and year aforeſaid, at Meſtminſter aforeſaid, in the 


county aforeſaid, in conſideration that the ſaid E. A. 


had, before that time, at the like inſtance and re- 
queſt of the ſaid L. H. done, performed, and be- 
ſtowed other work and labour, care and diligence, 
in and about the drawing, making and ingrofling of 
divers other deeds and writings, for the ſaid L. H. 
he the ſaid L. H. undertook, and to the ſaid E. A. 
then and there faithfully promiſed to pay him ſo 
much money as he therefore reaſonably deſerved to 
have, when he the ſaid L. H. ſhould be thereunto 
afterwards requeſted : and the ſaid E. A. avers, that 


he therefore reaſonably deſerved to have of the ſaid 


L. H. other 300 J. of like lawful money, to wit, at 
Weſtminſter afoteſaid, in the county aforeſaid, where- 
of the ſaid L. H. of me ſaid E. 4. then and there 
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had notice. Add a count for money lent and advanced, 


for money laid out and expended, for money had and 


received, and on an account flated. Nevertheleſs, the 
ſaid L. H. not regarding his ſaid ſeveral promiſes 
and undertakings by him made in this behalf as 
aforeſaid, but contriving, and fraudulently intend- 
ing, craftily and ſubtilly to deceive and defraud the 
ſaid E. A. in this reſpect, hath not yet paid the ſaid 
ſeveral ſums of money, or ariy part thereof to the 
ſaid E. A. (although ſo to do, the ſaid L. H. after- 
wards, to wit, on the day and year aforeſaid, and 
often afterwards, at Veſiminſter aforeſaid, in the 
county aforeſaid, by the ſaid E. A. was requeſted), 
but to pay the ſame, or any part, to the ſaid E. 4, 
hath wholly refuſed ,and ſtill doth refuſe, to the 
damage of the ſaid E. A. of 3001. and therefore he 
brings his ſuit, &'c, Add pledges to proſecute, 


— 
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.. LONDON, (/s d. B. complains of C. D. being 
in the cuſtody of the marſhal, &c. of a plea, that 
he render to him the ſaid A. B. Scol. of lawful 
money of Great Britain, which he owes to, and un- 
juſtly detains from him; and whereupon the ſaid 
A. B. by E. F. his attorney, complains, For that 
"whereas, the ſaid Ge D, on the 20th day of April, 
in the year of our Lord 1785, to wit, at Londen 
aforeſaid, in the patiſh of St. Mary le Bow, in the 
ward of Cheap, by his certain writing obligatory, 


ſealed with the ſeal of the ſaid C. D. and now ſhewn ' 
to his majeſty's court here, the date whereof is on 


the day and year aforeſaid, became held and firmly 
bound unto the ſaid 4. B. in the ſum of 800. to 
be paid to the ſaid A. B. when he ſhould be thereto 
afterwards requeſted, Yet the (aid C. D. (although 
often requeſted, &c.) hath not yet paid the faid 
Bocl. or any part thereof, to the ſaid A. B. but be 
to pay the ſame hath hitherto wholly refuſed, — 
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ſtill doth refuſe; wherefore the ſaid A. B. faith, he 
is injured, and hath ſuſtained damage to the. value 
of 101. and therefore he brings his ſuit, -&c. 
Pledges, &c. | | ; 

London, (fi.) O. F. late of London, grocer, was Declaration in 
ſummoned to anſwer J. V. and S. his wife, of a "200g 52 » 
plea, that he render to the ſaid 7. V. and S- the the wife whilt a 
ſum of 100 J. of lawful money of Great Britain, feme ſoz, by orig 
which he owes to, and unjuſtly detains from them; 
and whereupon the ſaid F. V. and S. by 4. B. 
their attorney, complain, For that whereas, the ſaid 
G. F. on the 21ſt\day of November, in the year of 


our Lord 1771, to wit, at London aforeſaid, in the 


pariſh of St. Mary le Bow, in the ward of Cheap, b 
his certain writing obligatory, ſealed with his ſeal, 
became held and firmly bound to the ſaid S. by the 
name of S. H. ſpinſter, whilſt ſhe was /ole, and be- Ss, 
fore her intermarriage with the ſaid F, V. in the 
ſum of 100 J. of good and lawful money of Great 
Britain, to- be paid to the ſaid S. when he the ſaid 
G. F. ſhould be thereunto afterwards requeſted; yet 
the ſaid G. F. (although often requeſted) hath not 
yet paid the ſaid ſum of 100 l. or any part thereof, 
to the ſaid S. whilſt ſhe was /o/e, and before her 
intermarriage with the ſaid J. V. or to the ſaid 
J. V. and S. ſince the marriage celebrated between 
them, or to either of them, but he to pay the ſame 
hath hitherto wholly refuſed, and to pay the ſame to 
the ſaid J. W. and S. ſtill doth refuſe; wherefore 
the ſaid F. W. and S. his wife, ſay, they are in- 
jured, and have ſuſtained damage to the value of 
10 J.; and therefore they bring their ſuit, &c, 

And they bring here into court the ſaid writing Prefert is car, 
obligatory, ſealed with the ſeal of the ſaid G. F. 
which gives ſufficient evidence of the debt aforeſaid, 
in form aforeſaid, the date whereof is the day and 
year aboveſaid. a 

Middleſex, to wit, S. F. late of, &c. was ſum- Declaration en 
moned to anſwer R. T. and J. A. affignees of the _ 2 os 
eſtate, debts, goods, and effects, of J. M. a bank. Menon to | 
tupt, according to the form of the ſtatutes made original, 
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often requeſted, c.) did not pay to the ſaid 7. 
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and now in force concerning bankrupts, of a plea, 
that he render to them, the ſum of 1420 l. of good 
and lawful money of Great Britain, which he owes 
to, and unjuſtly detains from them; and where. 


upon the ſaid R. T. and J. A. by J. B. their at- 
- torney, complain, That whereas the ſaid S. F. be- 
fore the ſaid 7. M. became a bankrupt, to wit. on 


the 8th day of January, in the year of our Lord 
1781, at W:/tmin/ler, in the ſaid county, by his 
certain writing obligatory, ſealed with his ſeal, and 


then and there by him duly made and delivered, and 


bearing date the ſame day and year aforeſaid, ac- 
knowledged himſelf to be held and firmly bound to 
the ſaid F. MH. in the ſum of 1420. of good and 
lawful money of Great Britain, to be paid to the ſaid 
J. A. or his certain attorney, executors, admini- 
ſtrators, or aſſigns, when he the ſaid S. F. ſhould 
be thereunto afterwards requeſted ; Yet the aid 
S. F. (although by the ſaid F. M. before he be- 
came a bankrupt, and by the ſaid R. T. and J. 4, 
aſſignees as aforeſaid, ſince he became 22 17 


- 


before he became a bankrupt, nor to the ſaid R. T. 


and J. A. aſſignees as aforeſaid, ſince the ſaid J. M. 


became a bankrupt, or to either of them, the ſaid 
1420 J. or any part thereof; but he to pay the ſame, 
or any part thereof, hath hitherto wholly refuſed, 


and ſtill doth refuſe z wherefore the faid R. T. and 


J. A. aſſignees as aforeſaid, ſay, they are injured, 
and have ſuſtained damage to the value of 100. and 
therefore they bring their ſuit, &c. And the ſaid, 
R. T. and J. A. aflignees as aforeſaid, now bring 
here into court the ſaid writing obligatory, ſealed 
with the ſeal of the ſaid S. F. which gives ſufficient, 
evidence of the debt aforeſaid, in form aforeſaid, 
the date whereof is the ſame day and year in that 
behalf above mentioned, Ec. 5 


The like at the London, (ſs ) C. P. and R. S. executors of the laſt 
ſuir of executors will and teſtament of P. P. Eſq, deceaſed, com- 


by bill. 


* 


plain of J. T. *. in the cuſtody of the marſhal 
of the Marſpalſea of 


our lord the now king, Foun 
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the king bimſelf, of a plea, that he render to them 
24001. of lawful money of Great Britain, which 
he unjuſtly derains from them ; and whereupon, the 
ſaid C. P. and R. S. by S. U. their attorney, com- 
plain, For that "whereas the ſaid J. T. on the 25th 
day of March, in the year of our Lord 1785, at 
London aforeſaid, to wit, in the pariſh of St. Mary le 
Bow, in the ward of Cheap, by his certain Ld, | 
obligatory, ſealed with the ſeal of the ſaid F. T. 
and now ſhewen to his Majeſty's court here, the 
date whereof is the day and year aforeſaid, acknow- 
ledged himſelf to be held and firmly bound to the 
ſaid P. P. deceaſed, in his life-time in the aforeſaid 
ſum of 2400 l. of lawful money of Great Britain, to 
be paid to the ſaid P, P. deceaſed, his executors, 
adminiſtrators, or aſſigns, when he the ſaid J. T. 
ſhould be thereto afterwards. requeſted; neverthe- 
leſs the ſaid F. T. although often requeſted, by the 
ſaid P. P. in his life-time, and by the ſaid C. P. 
and R. S. ſince the deceaſe of the ſaid P. P. hath 
not rendered or paid the faid ſum of 2400 l. or any 
part thereof, to the ſaid P. P. in his life-time, nei- 
ther hath he rendered the ſame, or any part thereof, 
to the ſaid C. P. and R. S. ſince the deeeaſe of the 
ſaid P. P. but to render or pay the ſame to the ſaid 
P. P. in his life-time, and to the ſaid C. P. and 
R. S. ſince the deceaſe of the ſaid P. P. he the faid | 
7. T. hath hitherto wholly refuſed, and ſtill doth 
refuſe to the ſaid C. P. and R. S. executors as 
aforeſaid, their damage of 30 J. and therefore they 
bring ſuit, c. And they bring into court P,. is cur. 
here the letters teſtamentary of the ſaid P. P. | 


by which it ſufficiently appears to the court here, 3 
that the ſaid C. P. and R. S. are the executor of ß 
p the laſt will and teſtament of the ſaid P. P. de- | 194 deb 
ceaſed ; and have the adminiſtration thereof, &c. a 


Fledges, Sc. a | 

iddleſex, to wit, J. B. and G. B. complain p. claration on a 
of R.. P. being in the cuſtody of, &c. of a plea, juigment re- 
that he render to the ſaid J. and G. 2037. 35. of plaintiffs fa 

4 lawful money of Great Britain, which he owes to, K. 3. 
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and unjuſtly detains from them : For that whereas 
they the ſaid J. and G. heretofore (that is to ſay), 
in Michaelmas term, in the 23d year of the reign 
of our lord the now king, in the court of our lord 
the now king, before the king himſelf (the ſaid 
court then and ſtill being held at Veſiminſter, in the 
county of Middleſex), by the conſideration and 
judgment of the ſame court, recovered againſt the 
ſaid R. a certain debt of 200/. and 63s. which were 
then and there in and by the ſaid court adjudged to 
the ſaid J. and G. for their damages which they 
had ſuſtained, as well on occaſion of the detaining 
of that debt, as for their coſts and charges by them 
laid out about their ſuit in that behalf, whereof the 
ſaid R. is convicted, as by the record and proceed- 
ings thereof, remaining in the ſaid court of our ſaid 
lord the king, before the king himſelf, at Heft. 
minfler aforeſaid, more fully appears, which ſaid 
judgment ſtil] remains in the ſaid court, in its full 
force, ſtrength, and effect, and not in the leaſt 
reverſed, annulled, ſet aſide, paid, ſatisfied, or diſ- 
charged; and the ſaid J. and G. have not, nor hath 
either of them yet obtained-execution of their ſaid 
judgment, whereby an action hath accrued to the 
N and G. to demand and have of the ſaid R. 
the ſaid 203 J. 35. above demanded; yet the ſaid R. 
(although often requeſted, &c.) hath not yet paid 


| the ſaid 203/. 3s. or any part thereof, to the ſaid 


Declaration on 
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decluing, 


F. and G. or to either of them, but he to do this, 
ath hitherto wholly refuſed, and ſtill refuſes to the 
faid J. and G. their damage of 10/1. and therefore 
8 their ſuit, &c, Pledges, Cc. 
iddleſex, ( fs.) Richard Fenn complains of John 
Denn being, &c. of a plea, that he render to him 
10. of lawful money of Great Britain, which he 
owes to, and unjuſtly detains from him: For that. 


whereas, the ſaid Richard, heretofore, to wit, in 


Hilary term, in the 24th year of the reign of our 
lord the now king, in the court of our ſaid lord the 
king, before the king himſelf (the ſaid court then 


and Rill being held at Mgſiminſler, in the county of 


Middleſex}, 
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Middleſex), by the confideration and judgment of 


that court, recovered againſt the ſaid Fohn 33.5. and 


64. which in the ſame-court of our ſaid lord the king, 
before the king himſelf, at Weſtminſter aforeſaid, were 
adjudged to the ſaid Richard, according to the form 
of the ſtatute in ſuch caſe. made and provided, for 


his coſts and charges laid out by him about his de- 


fence, in appearing to a certain writ of our ſaid 
lord the king called a /atita', before that time ſued 


out by the ſaid John againſt the ſaid Richard, where- _ 


upon the ſaid Richard was no further proſecuted ; 
whereof the ſaid John was convicted, as by the 
record and proceedings thereof, remaining in the 
ſaid court of our ſaid lord the king, before the king 
bimſelf at 1eftminſter aforeſaid, more fully appears ; 
which ſaid judgment ſtill remains in its full force, 
ſtrength, and effect, not in the leaſt reverſed, ſet 
aſide, paid off or ſatisfied, and although the ſaid 
judgment was given in form aforeſaid, yet the (aid 


Richard hath not obtained any execution thereof, 


whereby an action hath accrued to the ſaid Richard, 
to demand and have of the ſaid John the ſaid 3;s. 
and 64. parcel of the ſaid 10/. above demanded : 
And whereas the ſaid John afterwards, to wit, on 
the 1ſt day of April in the year aforeſaid, at, &c, 
borrowed of the ſaid Richard 81.65. 64. of like 


lawful money, reſidue of the ſaid 10/7. to be paid: 


to the ſaid Richard, when he the ſaid Fohn 


ſhould be thereto afterwards requeſted, yet the ſaid 
Jobn (although often requeſted, &c.) hath not yet 


paid the faid 10/7. or any part thereof to the ſaid 
Richard, but he to pay the ſame, or any part there- 
of, hath hitherto wholly refuſed, and til] refuſes, 
to the ſaid Richard his damage of 10 /. and there- 
fore he brings his ſuit, &c Pledges, &c. 
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London, ( fs.) Timothy Walter, aſſignee of Milliam Declaration on 


Picket, Eſquire, and Thomas Skinner, Eſquire, ſhe- 
riffs 'of the city of London, according to the form 


a bail-bood 
againſt principal 
as aſſignee of the 


of the ſtatute, in ſuch caſe made and provided, late fheriffs. 


complains of William Benſon, being in the cuſtody 


N. B. This form 
will do for the 


of the marſhal of the Marſbalſea of our lord the prefent eriffe, 
| | now oel ieaving the 


word * then 
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out, and will do now king, before the king himſelf, of a plea that 
| N _ he render to the ſaid Timothy, aſſignee, as aforeſaid, 
in the margin, 30 J. which he owes to and unjuſtly detains from 
and ſay feriff him: For that whereas he the ſaid Timothy, on the 
nn N. ft day of March, in the 24th year of the reign 
of our ſovereigh lord George the third, now king 

of Great Britain, &c. ſued. and proſecuted, out of 

the court of our lord the king before the king him- 

ſelf, the ſame court then and ſtill being held at 
Wiltminſler, in the county of Middleſex, againſt 

8 A certain pre» the ſaid Milliam, a certain writ of our ſaid lord 
: = IN e the king called a latitat, directed to the ſheriffs of 
a bill of Mid- London „„, by which ſaid writ our ſaid lord the king 
Ker. „ commanded, the ſaid © ſheriffs, that they ſhould take 
> To the ſheriff the ſaid William, if he ſhould be found in their 
* Sherifl. bailiwick, and keep him ſafely, ſo that they might 
have his body before the lord the king at Vemin- 

fler, on Wedneſday next after 15 days of Eaſter, 

then next following, to anſwer the ſaid Timothy in 

a plea of treſpaſs, and alſo to a bill of the ſaid 

Timothy, againſt the ſaid Villiam for 30 l. on pro- 

miſes, according to the cuſtom of his majeſty's 

court, before his majeſty, and that the ſaid then 

Sheriff, fheriffs ſhould then have there that writ, which 
ſaid writ, afterwards, and before the delivery there- 
Sheriff of the Of to the ſaid ber i of the ſaid city of London, ta 
laid county of be executed as is hereafter mentioned, was dyly 
Middleſex. marked or indorſed for bail for 151. by virtue of an 
affidavit of the cauſe of action, before them made 

and duly affiled of record in the ſaid court of our 

ſaid lord the king, before the king himſelf, ac- 

cording to the form of the ftatute in ſuch caſe 

made and provided, which ſaid writ ſo indorſed af- 

terwards, and before the return thereof, to wit, on. 

the 27th day of April, in the year aforeſaid, at 

257 London aforeſaid, in the pariſh and ward aforeſaid, 
Sheriff of the was delivered to the ſaid Milliam Picket and Thomas 
county of Mid- Skinner, then ſheriffs of the ſaid city of London, in 
deln., due form of law to be executed; by virtue of which 
ſaid writ, the ſaid William Picket and Thomas 

Skinner, then being ſheriffs as aforeſaid, AT 

- an 
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and before the return of the ſaid. writ, to wit, on 


the day and year laſt aforeſaid, at London aforeſaid, 


in, Cc. and within their bailiwick, did take and 
arreſt the ſaid William by his body, and then and 
there had and detained him in their cuſtody, at 
the ſuit of the ſaid Timothy for the cauſe afore- 
ſaid ; and the ſaid Milliam being ſo arreſted, and 


in cuſtody of the ſaid ſheriffs as aforeſaid, at the 


ſuit of the ſaid Timothy, by virtue of the ſaid writ, 
the ſaid William Picket and Thomas Skinner, being 


ſheriffs as aforeſaid, afterwards and before the Sheriff, 


return of the ſaid writ, to wit, on the day and 
year laſt aforeſaid, at London aforeſaid, in c. 


and within their bailiwick, took bail for the 


appearance of the ſaid William at the return of the 


ſaid writ; and on that occaſion the ſaid William on 


the 27th day of April, in the year aforeſaid, at 
Landon aforeſaid, in, &c. by his certain writing 
obligatory, commonly called a bail-bond, ſealed with 


the ſeal of the ſaid William, and now ſhewn to the 


court of our ſaid lord the king, before the kin 

himſelf, the date whereof is the day and year lat 
aforeſaid, acknowledged himſelf to be held, and 
firmly bound to the ſaid William Picket and Thomas 


: 


Skinner, then being Sheriffs of the ſaid city of Lon- County of Mi 


din, as aforeſaid, by the names of William Picket dleſex. 


and 7 Skinner, Eſyrs. ſheriffs of the city of Lan- Sheriff of the 


Britain, to be paid to the ſaid ſheriffs, or their 


certain attorney, executors, adminiſtrators, or aſ- 


ſigns, when he the ſaid William ſhould be thereto 
afterwards requeſted, with and under à certain 
condition ſubſcribed to the ſaid writing obligatory, 
that if the ſaid William did appear before the lord 


the king, at Veſiminſter, on Wedneſday next after 


15 days of Eafter, to anſwer to the ſaid Timothy in 
2 plea of treſpaſs; and alſo to a bill of the ſaid 
Timothy, to be exhibited againſt the ſaid William, 
for 30/. on promiſes, according to the cuſtom of 
his majeſty's court, before his majeſty, then that 
obligation to be void, otherwiſe to be and remain 


in 


don, in the Sum of 30 J. of lawful money of Great 2 of Mid- 


Sheriff, 


Sheriff of the 
county of Mid- 
ale ſex. 
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in full force and virtue, as by the faid writing 
obligatory, and the condition thereof, (relation be. 
ing thereto had), may more fully and at Jarge ap- 
pear ; and the ſaid Timothy in fact faith, that the 
ſaid Milliam did not appear before the lord the king, 


at Meęſiminſter, on Wqdneſday next after 15 days of 


Eaſter, in the condition of the ſaid writing obliga- 
tory mentioned, according to the exigency of the 
ſaid writ, but therein wholly failed and made de- 
fault, whereby the ſaid writing obligatory became 
forfeited ; and the ſaid» Timothy further ſaith, that 
the ſaid writing obligatory being ſo forfeited, and 
the money therein ſpecified, or any part thereof, not 
being paid or ſatisfied, to the ſaid ſheriff5, the ſaid 
William Picket and Thomas Skinner, being then 
ſheriffs of the city of London as aforeſaid, afterwards, 
to wit, on the 3d day of May, in the year afore- 
ſaid, to wit, at London aforeſaid, in, &c. at the 
requeſts, coſts, and charges of the ſaid Timothy, the 
plaintiff in that ſuit, by an indorſement on the 
back of the ſaid writing obligatory, made and 
atteſted in the preſence of two credible witneſſes, 
and ſealed with their ſeal of office of /heriff5, al- 
figned the ſaid writing obligatory to the ſaid Timo- 
thy, according to the form of the ſtatute in that 
cafe made and provided, as by the aſſignment in- 
dorſed on the ſaid writing obligatory as aforeſaid, 


and duly ſtamped before the exbibiring of the bill 


of the ſaid Timothy againſt the ſaid Villiam, accord- 
ing to the form of the ſtatute aforeſaid, and to the 
court of our ſaid lord the king, before the king 
himſelf now here ſhewn, the date whereof is the 
day and year laſt aforeſaid, may more fully appear; 
by means whereof, and by force of the ſtatute in 


| ſuch caſe made and provided, an action hath ac- 


Sheriff of the 
county of Mid- 
de ſe x. 


crued to the ſaid Timothy, as aſſignee of the ſaid 
ſheriffs, to demand and have of and from the ſaid 
William, the ſaid 301. above demanded; yet the 
ſaid William (although often requeſted, &c.) bath 


not as yet paid the faid 30 l. above demanded, or 


* 


any part thereof, to the ſaid William Picket and 
8 | Thema: 
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Thomas Sinner, or to either of them, . before the 
faid aſſignment, or to the ſaid Timothy, aſſignee, 
as aforeſaid, ſince the ſaid aſſignment, but he ſo to 
do hath hitherto refuſed, and ſtill refuſes, to the 
ſaid Timothy, aſſignee as aforeſaid, his damage of 10l. 
and therefore he brings his ſuit, &c. Pledges, &c. 

London, ( fs.) Richard Fenn, affignee of Sir Declaration upon | 
Robert Taylor, Knight, and Benjamin Cole, Eſquire, * dui bond. _ 
ſheriffs of the ſaid city of Landon, according to 3 
the form of the ſtatute in ſuch caſe made and the bond was 
provided, complains of William Doe being, &c. 1 on a ſpe» 
of a plea, that he render to the ſaid. Richard, aſ- Ps 
ſignee as aforeſaid, 600 J. of lawful money of Great 
Britain, which he owes to and unjuſtly detains 
from him; and whereupon the ſaid Richard, by 
J. 8. his attorney, complains, That whereas, the - 
ſaid Richard heretofore, to wit, on the 5th day of 
June, in the year of our Lord 1783, ſued forth 
out of the court of our ſaid lord the king, before 


the king himſelf (the ſaid court being then and 


now at Meſtminſter, in the ſaid county of Middle- _ 
ſex), a certain writ of our lord the king, called a 
ſpecial capias ad reſpondendum directed to the ſaid 
ſheriffs, by which ſaid writ, the ſaid ſheriffs were 
commanded to take one John Denn, if he ſhould be 
found in their bailiwick, and him ſafely keep, ſo 

that they might have his body before his majeſty 

on the morrow of the Holy Trinity whereſoever ne 
ſhould then be in England, to anſwer the ſaid 


Richard in a plea of treſpaſs, on the caſe upon 


promiſes to the ſaid Richard his damage of 600 /. 
and that the ſaid ſheriffs ſhould have there that writ; 
which ſaid writ, afterwards and before the delivery 
thereof to the ſaid ſheriffs for execution, as here- 
after is mentioned, was duly marked or indorſed 
for bail for 300 J. by virtue of an affidavit made 
and filed in the ſaid court, of the cauſe of action 
of the ſaid Richard in that behalf, according to 
the form of the ſtatute in that caſe made and pro- 
vided ; which ſaid writ fo indorſed, afterwards and 
before 9 thereof, to wit, on the 14th * 
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of Fune, in the year aforeſaid, at Links aforeſaid, 


in the pariſh and ward aforeſaid, was delivered to 
the ſaid Sir Robert Taylor and Benjamin Cole, then 
and ſtill being ſheriffs of the ſaid city, to be exe- 


cuted in due form of law; by virtue of which ſaid 


writ, the ſaid Sir Robert Taylor and Benjamin Cole, 
ſheriffs as aforeſaid, afterwards and before the re- 
turn of the ſaid writ, to wit, on the day and year 
aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, and within their bailiwick, took 
and arreſted the ſaid John Denn, by his body, 
and then and there had and detained him in their 
cuſtody, at the ſuit of the ſaid Richard, for the 
cauſe aforeſaid; and the ſaid John Denn being fo 
arreſted, and in cuſtody of the ſaid Sir Robert Tay- 
lor and Benjamin Cole, ſheriffs as aforeſaid, after- 
wards and before the return of the ſaid writ, to 
wit, on the ſame day and year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, and 
within their bailiwick, took bail for the appearance 
of the ſaid John Denn at the return of the ſaid 
writ, and on that occaſion the ſaid William Doe, at 
bail or ſurety of the ſaid Jobn, on the ſaid 14th day 
of June, in the year aforeſaid, at London aforeſaid, 


in the pariſh and ward aforeſaid, by his certain 


writing obligatory, commonly called a bail-bond, 
ſealed with his ſeal, and now ſhewn to the court 


here, the date whereof is the ſame day and year 
 laft aforeſaid, acknowledged himſelf to be held 


and firmly bound to the ſaid Sir Robert Taylor and 
Benjamin Cole, ſheriffs of the ſaid city of London, 
by the names of Sir Robert Taylor, Knight, and 
Benjamin Cole, Eſquire, ſheriffs of the city of 
London, in the ſum of 600 J. of good and lawful 
1 05 of Great Britain, to be paid to the ſaid 
ſheriffs, or their certain attorney, executors, ad- 


miniſtrators, or aſſigns, when he the ſaid William 


ſhould be thereunto required, with a condition to 


the ſaid pong obligatory underwritten, that if 


the ſaid John ſhould appear before the lord the 


king on the morrow of the Holy Trinity, where- 


5 ſoe ver, 


hen, 
_ 
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ſoever, Nc. to anſwer to the ſaid Richard in a plea 
of treſpaſs on the caſe upon promiſes to the ſaid 
Richard his damage of 6007. then the ſaid obli- 
gation ſhould be void, and of no force, otherwiſe 
ſhould ſtand and remain in full force, vigour, and 
effect, as by the ſaid writing obligatory, and the 
condition thereof, relation being thereunto had, 
will more fully appear; which ſaid writing obli- 
gatory, with the condition thereunder written, was 
taken by the ſaid ſheriffs, by virtue of the ſaid 
writ, and by force of the ſtatute in ſuch caſe lately 
made and provided; and the ſaid Richard in fact 
ſaith, that the ſaid John did not appear before his 
Majeſty on the morrow of the Holy Trinity, where- 
ſoever, &c. in the condition aforeſaid mentioned, 
according to the exigency of the ſaid writ, whereby 
the ſaid writing obligatory became forfeited, and 


/ 


the ſaid ſum of money therein mentioned; or any 


part thereof, not being paid to the ſaid ſheriffs, the 
ſaid Sir Robert Taylor and Benjamin Cole, then and 
now being ſheriffs of the ſaid city of London, after- 
wards, to wit, on the 25th day of June, in the 
year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, at the requeſts, coſts, and 
charges of the ſaid Richard, the plaintiff in the 
ſaid ſuit, by an indorſement on the back of the ſaid 
writing obligatory, made and atteſted in the pre- 
ſence of two credible witneſſes, ſealed with their 
ſeal of office of ſheriffs, aſſigned the ſaid writing 
obligatory to the ſaid Richard, according to the 
form of the ſtatute in ſuch caſe made and pro- 
vided, as by the ſaid aſſignment indorſed on the 
ſaid writing obligatory, and duly ſtamped before 
the commencement of this fait, according to the 
form of the ſtatute in that caſe made and provided, 
and to the court now here ſhewn, the date where- 
of is the day and year laſt aforeſaid, may more 


fully appear; by reaſon of which ſaid premiſes, 


and according to the form of the ſtatute in that 
caſe made and provided, an action hath accrued to 
the ſaid Richard, as aſſignee of the ſaid Sir Robert 

| by | Taylor 
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Taylor and Benjamin Cole, ſheriffs of the ſaid city. of 


If by the late 
he riffs. 


Declaration ſor 
a common aſ- 
fault, 


Londin as aforeſaid, to demand and have of the ſaid 
Wilkam the ſaid ſum of 600 J. above demanded ; 
Nevertheleſs, the ſaid William (although often te- 
quired) hath not yet been paid the 600 J. above 
demanded, or any part thereof, to the ſaid Sir Ro- 
bert Taylor and Benjamin Cole, or to either of them, 
before the ſaid aſſignment; or to the ſaid Richard, 
aſſignee as aforeſaid ſince the ſaid aſſignment, or to 
either of them, but he to pay the ſame, or any part 
thereof, hath hitherto wholly refuſed, and ſtill re- 
fuſes, to the ſaid Richard, his damage of 20/7. and 
therefore he brings his ſuit, c. Pledges, &c, 
If the bond be aſſigned by the late /heriffs (add 


that word), and that they as late ſheriff5 aſſigned the 
ſame to the plaintiff; and inſtead of the words 


now being ſheriffs, ſay. (then being ſheriffs), and the 
venue may be laid in Londin, although the arreſt 
and aſſignment was made in the country. 2 Lord 
Raym. 1455. 24 Str. 727. | 

- Oxfordſhire, (ſs.) R. B. complains of J. B. being 
in, &c. For that, the ſaid J. B. on the 5th day of 
Auguſt, in the year of our lord 1783, to wit, at 


\ Burford in the ſaid county, with force and arms, 


to wit, with ſwords, ſtaves, ſticks, and fiſts, made 
an aſſault on the ſaid R. and then and there beat, 
bruiſed, wounded, and ill-treated the ſaid R, in- 


ſomuch that bis life was then and there greatly de- 


For an aſſault - 


and impiiſon- 
meat, 


ſpaired of, and other wrongs to him then and there 
did, to the great damage of the ſaid R. and againſt 
the peace of our lord the now king, to the ſaid R. 
his damage of 100/. and therefore he brings his 
ſuit, &c. _ Pledges, &c. 
London, (ſs.) R. B. complains of J. B. being 
&c. For that the ſaid J. on the 1ſt day of No- 
vember, in the year of our Lord 1783, with force 


and arms, to wit, with ſwords, ftaves, fticks, and 


fiſts, made an aſſault on the ſaid R. to wit, at 
London aforeſaid, in the pariſh of St. Mary-le Bow, 
in the Ward of Cheap, and then and there beat, 
bruiſed, wounded, and ill-treated her, and — 

Ll 0 an 
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and there impriſoned. her, and kept aud detained 
her in priſon for a long time, to wit, for the ſpace 
of ten days then next enge, until ſhe was 
forced and obliged to lay out and expend, and did 
Jay out and expend, a large ſum of money, to wit, 
the ſum of 40 l. in the obtaining of her diſcharge - 
from ſuch her impriſonment, without any reaſon - 
able or probable cauſe whatſoever, contrary to the 
laws and cuſtoms of this realm, and againſt the 
will of the ſaid R. B. And alſo for that the 
ſaid F. B. on, Cc. (add another count for a com- 
mon aſſault), and then and there did other wrongs 
to the ſaid R. againſt the peace of our lord the 
now king, Sc. to the ſaid R. her damage of 
100 l. and therefore ſhe brings her ſuit, &ec.... 

OG | Pledges, Se. 
London, (/s.) T. R. complains of T. X. being in Declaration in 
the cuſtody, &c.. of a plea of treſpaſs on the caſe, #r2ver for plate. 
Far that whereas the ſaid T. X. on the 2d day of | 
November, in the year of our Lord 1783, at Lon- The day is not 
dm aforeſaid, in, &c, was poſſeſſed of certain plate, Taterials | 

to wit, one filver tankard, and one pint ſilver 
mug of the value of 10. of lawful. money of 
Great Britain, as of his own proper goods and 
chattels; and being ſo thereof poſſeſſed, he the 
ſaid T. X. afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in, &c. caſually 
loſt the ſaid goods and chattels, out of his hands 
and poſſeſſion, which ſaid goods and chattels, af- 
| terwards, to wit, on the ſame day and year afore- 
| ſaid, at London aforeſaid, in, &c. came to the 
| hands and poſſeſſion of the ſaid T. X. who found 
the ſame; yet the ſaid T. X. knowing the goods 
and chattels to be the goods and chattels of the 
ſaid J. R. and of right to belong and appertain to 
the ſaid F. R. but contriving, and fraudulently in- 
tending, craftily, and ſubtilly to deceive and de- 
fraud the ſaid J. R. in this reſpect, hath not as yet 
delivered the {aid goods and chattels, or any part 
thereof, to the ſaid J. R. (although often fequeſted 
ſo to do), but he the T K. afterwards, to wit, 
. 9 g On 
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en the 3d day of November, in the year aforeſaid, 
ati London aforeſaid, in, &c. converted and diſpoſed 
| | of the ſaid goods and chattels to his own uſe; to 
b the ſaid F. X. his damage of 201. and therefore he 


| brings his ſuit, Cc. | Pledges, &c. 
If the action is brought for money, add, money, 
goods, and cbattels. 


Declaration in Orxforaſbire, (ſ5.) 95 V. complains of R. A being 
—— b in the cuſtody of the marſhal of the Mar ſbalſea of 
— our lord the now king, before the king himſelf, for 
up, and treading that the ſaid R. on the 10th day of October, in the 
m_ I year of our Lord 1784, with force and arms, Cc. 

broke and entered a certain cloſe called Rye Cloſe, 
of the faid J. fituate and being at Wituq, in the 
ſaid county, and there with his feet in walking, 
trod down, trampled upon, conſumed, and ſpoiled 
the graſs and corn, to wit, wheat, rye, barley, 
peas, beans, and oats of the ſaid J. of the value of 
10 J. there then growing, and then and there with 
cattle, to wit, horſes, mares, bulls, oxen, cows, and 
ſheep, trampled upon, rooted up, conſumed, and 
ſpoiled other the graſs and corn, to wit, other 
wheat, rye, barley, peas, beans, and oats of the 
ſaid F. of the value of other 10 /. there then alſo 
growing, and other wrongs to the ſaid J. then and 
there did, to the great damage of the (aid J. and 
againſt the peace of our lord the now king, c. to 
the ſaid J. his damage of 20/7. and therefore be 
brings his ſuits, c. Pledges, oe, | 


Uenue. 


Venue,  FJ/YENUE (vicinetum or viſnetum) is the place 
from whence a jury are to come to the trial of 
cauſes, which is generally ſome neighbouring place, 
Locus quem vicini habitant, from whence it is called 
„„eine 

The general ru aw, as laid down by I 
| 2 Cote, 15 «That every trial ſhall be out of that 
the venue, = 4% tron, pariſb, or hamlet, or place known, out of thi 
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© town, dc. within which the matter of fat iſſnablt- = 
* 75 alledged, that it moſt certain and neareſt thert» 6 


* unto, the inhabitants whertof may have the better 
* and more certain knowledge of the fact. Cd. Liit. 
128. a. F T1 þ 
Many niceties which were formerly to be obſerved Many niceties 
with reſpe& to laying the venue, are now removed by 89 over. 


the 4 5 Ann. c. 16, which enadts, That every 


venire facias, for the trial of any iſſue, mall be 
awarded if the body of the proper county where fuch 

By flat. 24 Geb. 2. c. 18. Every ven fac. for 
tc the trial of any iſſue in any action or information 
« upon any penal ftatute in any of his majeſty's 
& courts of record at Weſtminſter, in the counties pa- 
<« latine of Lancaſter, Chefler, and Durham; and the 
„ principality of Malis, (hall be awarded of the body 
of the proper county where ſuch iſſue istriable./ a. 

All actions, real or mixed, as treſpaſs, quare claz- newt Adios to 
fum fregit, ejefiment,” waſte, &c. muſt be laid in the de laid in the 
county where the lands lie. Brad, 189. 414. So Prorer county. ' 
debt for rent, againſt an aſſignee of a term, on the 
privity of eftate, is local, and will lie nowhere but 
in that county where the lands are, Cro. Car. 133. 


| Latch. 187. Jon. 42 Debt upon eſtate is alſo 
782. | 


local. 2 Lill. Ad. ST 0 | 
All perſonal actions, as debt, detinue, aſſault, Perſonal action 

deceit, trover, and converſion, account, flander, 29t+ WA 

and the like, the plaintiff may declare in what + 

county he pleaſes. Co. Litt. 282. 80 againſt a 

ſheriff for a falſe return. 1 Wilſ. 136. If a per- 

ſonal action be founded upon a thing done out of 

the realm, it may be brought in any county, and 

ſhall be alledged at ſuch a place, in ſuch a county : 


as if debt be upon a bond or bill made at Hamburgh, 


it may be alledged at H. viz. at Iflington, in the 
county of Middleſex. Latch. 5. Salk. 660. So 
upon bond. Sall. 559 Lutw, 950. 2 Cro. 76. 
| When an action is founded upon two things in whin the aQion 
nt counties, both material to the mainte- is founded on 
nance of the aQion, ie may be brought in the one ebe in 
| 2 


different coun- 
county ties, how to be 
brought 


_-- | Uenie, 


county or the other. 7 Co. 2. a. Dy. 38. b. 40. a. 
As if an arreſt be in one county, and an eſcape in 
another. 1 Liv. 114. So in an action for a falſe re- 
turn of non ef! inventus, where the ſheriff was in 
company of the party, 2 Had. 23. So if the mat- 
ter in one county is dependant upon matter in an- 

bother, the plaintiff may have the action in the one 
county or the other. 7 Co. 1. ö. As if two conſpire 
to indi another, and make the execution of the 
conſpiracy in another county, conſpiracy lies in the 
one county or the other. 7 Co. 1. b. So for malici- 
ouſly ſuing an execution in Middleſex, whereby he 
was arreſted in Dorſetſbire. Cro. Eliz. 574. So if an 
action on the caſe be againft the ſheriff of Denbigh- 
ſhire, for not arreſting a man upon a capias utlaga- 
tum to him directed in Denbighſhire, upon which he 
returned non ef inventus, it may be in Denbighſhire, ot 
in Middleſex, where the return was made. Hob. 209, 
V aſſault happen If an aſſault and impriſonment happens at Mi- 
abroad, may lay norca, it may be laid at Londen, in the pariſh of St. 
venue inLoadon. Mary le Bow, in tbe ward of Cheap. Fabricius v. 
Moftyn, Hill. T. 1775; and if the plaintiff was ba- 
niſhed from Minorca to Carthagena, it may be laid 
in Minorca, to wit, at London, &c. Cowp. Rep. 178. 
_ Every tranſitory action may be laid in any county 
in England, though the matter ariſe beyond the ſeas, 
x ibid. 181. ER "TA 

Adlon: on penal By flat. 21 Fac. I. c. 4. © All ſuits on penal ſta- 
Katutes be bind- (4 tutes ſhall be laid in their proper county, and if 
— frog on the general iſſue pleaded, the offence be not 
| „ proved in the ſame county in which it is laid, the 
| «© defendant ſhall be found not guilty. ? 
Conftrution of This act does not extend to any offence ereated 
che act. - ſince the ſtatute; ſo that proſecutions on ſubſequent 
penal ſtatutes are not reſtrained thereby, but that 
ſtatute is as to them, as it were, repealed: pro tanto. 
I Salk. 372. by ten judges. Secondly, That all in- 
formations and popular actions in penal ſtatutes 
made, before that act, muſt by force or 21 Jac. 1. 
c. 4, be laid, brought, and proſecuted in the proper 
county where the fact was done. Lid. CPI 

tus 5 66 
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% Sy if actions are brought againſt any juſtice, So — 
«© mayor Or bailiff of any city, town corporate, | 


« head-borough, portreeve, | conſtable, tithing - 


r man, collector of ſubſidy, fifteenths, chuteh- N 


«. wardens, and other perſons called ſworn men, 
« executing the office of churchwarden' or overſer 
« of the poor, and their deputies, or any of them, A 
&« or any other which in their aid and aſſiſtance, r | 
« by their commandment,” &c, the venue muſt be; 

« laid where the ſat was committed, of the de- 

« fendant muſt be found not guilty.“ Stat. 21 Fac, 

1. c. 12. ſet. 5. vide Str. 446. Vaughan 113. 

A nuiſance muſt be laid in the proper county, Nuiſance, debt 
and debt for rent againſt the aſſignee of a term on w nt, locale 
the privity of eſtate is local, and will lie no where 
but in the county where the lands are. Cro. Car. 

133. Jones 43. But debt for rent againſt the 
[lee may either be laid where the land lies, or che 
deed was made. Str. 776. | 0.4 
Where the evidenceuneceſſary to ſupport the ac- When plaintiff 
tion ariſes in #100 counties, the plaintiff may lay the — br raya 
venue in which county he will. Salt. 669. - * pleaſes, 

Foſler moved to change the venue from London to Cauſe of action 
Oxford on the common affidavit; Walker ſhewed- for *rifing in = 
cauſe, it was a contract to be performed in Cam- dende mall got 
bridgeſbire, being a wager laid at Oxford, on the be laidinsthiid, 
running of a horſe at Newmarket, and cited 1 Wilſ. 1 
178. ſed non alloacatur: for per cur. it is clear the 
venue ought not to be laid in London; and Cam- 
bridgeſhire is a third county to which the record is 
hitherto a ſtranger. Had the venue been laid there; 

- probably ſhould not have changed it. Rule ab- 
oiute, ' - , - a i "+a | G . 


* 


* 4 : 


Of changing tbe Venue in tranſitory 
ers Actions | 


+ The fat. of 6 R. 2. c. 2. having ordered all writs 


to be laid in their proper counties, this, as the 


M3 _ judges 


166 __ © Uenue, 


2 judges conceived, impowered them to change the 
venus, if required, and not to inſiſt rigidly on abat-- 
ing the writ, which practice began in the reign of 

Count will not James the Firſt, 2 Salt 670. and this power is diſ- 
eprops wg cretionally exerciſed, ſo as not to cauſe but- prevent 4' 
four northern diſect of juſtice, therefore the coutt will not change 
counties previ- the wenue to any of the four nortbern counties, pre- 
2 vious to the ſpring cireuit; becauſe there the aſſizes 
I are holden only once a year, at the time of the ſum- 

mer eircult. 1 Vilſ. 138. Str. 480.; nor can it be 

changed, but to a county where the whole cauſe of 

ation agole.' eee 

In e The wenue is not 2 in an action ſor 
* e cand. magnatum, promi ory note, or bill of ex- 
88 — "Lots 56. Cartb. 400. Vent. 363. Barnes 
482. 492. 80 in covenant, for the wenve cannot 

be changed if on a ſpecialty. . Leo. 307. Barnes 491. 

2 Str. 878. So in an action for a falſe return, 

Salk. 669. But it is laid down in Burr. 1564, 

with good reaſon, ** That in tranfuory actions the 

© court ought to change the venue, when it appears 

„ upon the circumſtances laid before them, ibat there 

: «© is a probable ground to apprebend that a fair, in- 
| © partial, or at leaſt a ſati factory trial cannot be had.” 


Lon Rep. 510. | 

Ttthe cauſe. of If the cauſe of action ariſes in Wales, and the 
9 venue laid in Londan, the court will, on affidavit, 
venue in Lon - order the venue to be changed into the next Angliß 
r county; and the motion muſt be to change it into 
the tour Engliſh the Welſb county, and not into the adjoining Egli. 
county, county, becauſe the affidavit muſt expreſs in what 
county, and not elſewhere, the cauſe of ation ariſes : 
but after the venue is ſo changed, the cauſe may be 
tried in the next adjoining Engliſh county; and 
therefore it cannot be changed out of the adjoining 

Engliſh county into Wales. 2 Black. Rep. 963. 
t is not ſettled whether the court can change the 
venue from an Engliſh to a Welſh county, Doug). 


5 wh 249. | 
_ 1 8 a The venue cannot be changed into a coun pa- 
couary palatine, latine, but it was changed into Chefter, becauſe the 


court 
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Uenue. 167 
court can ſend down the record by mittimus. Lord but may be to 
Raym. 1418. 1 Wilſ. 122. CE OI e 3 

The venue may not be changed from 2 county In what caſes it 
at large into a city and county, Barnes 388.; but 8 
jt has been changed from a county at large into large into a city 
London, ibid; and it may be changed from one and county. 
county and city into another county and city, Prac. | 
Reg. C. P. 429. 3 but it cannot be changed into 
Hull, Canterbury, Fc. becauſe it is not know 
when an aſſize will be held there; nor into the 
city of Warce/ter or Gloucefler, out of the county at 
large, becauſe the aſſizes for the city and county 
at large are held at the ſame place: but the reporter | 
ſays, all this is in the diſcretion of the court, | 
Barnes 490. nig way, 2 £ e 
If the cauſe of action ariſes in Berwick only, the If cauſe of aon 
venue, it ſeems, ſhould be in Northumberland. vier ibe erste 
2 Black. Rep. 1036. \ e916 muſt be in Nor- 

| thumberland, 


Action by attorney on a promiſſory note and Venue not 
other counts, motion to change the venus from 0 on de- 
Midaleſer to Staffird on the uſual affidavit, 2 Barnes miſſory note, 
390. 392. were eited. Davy ſhewed (cauſe, and 


undertook to give evidence on the note. Rule diſ- 


charged. 2 Black. Rep. 993. rA n bon es 
An attorney has no privilege to have the venue Attorney has 


changed into Midaleſar, where be is defendant, b Privilege to 


though he has a privilege when plaintiff, to lay it ow if in 
and 4eep it there (unleſs he: ſues in.auter droit as Middleſer, © 
executor, Cc. or jointly with another: perſon), the — . 
privilege is loſt z officers of the court have the like plintif. 
privilege. 4 Burr. 2027. / | ! | 

It cannot be changed from M:ddleſex into a 

Wilh county. 4 Burr. 2450. 150 


Within | what Time the Venue may 
be changed. Kane: 


THE defendant cannot move to change the venue When the venue 


in any action until his appearance be entered ; nor wan de changed, 
after plea pleaded, Loft, Rep. 321. | 
M 4 That 


| 163 Uenue. 


2 8 & That. although the declaration be delivered 
— e.. © ſeven days before the laſt day of the next preces 
[tions, * dent term, or after, yet before plea, upon oath 

© made, the venue may be changed upon motion in 

* the ſaid tranſitory actions the next term aſter; 
When to pled «© and the defendant to plead to the new aRion as 
28 0 “ he ſhould have done, without delay.” R. Mich. 
May be chanzed, 1654. ell. 5. That the venue may be changed 
ir Gefendant . (upon oath), though tbe defendant come in by 
axigent, N exigent.” Ibid. 

It is ſaid, that if a 0 be delivered ſo 
early in term, that the defendant has eight days in 
that term, he cannot move to change the Venue the 
next term. Str. 211. | 

May be changed, 8 The venue may be changed after an _ for 
2 or or time to plead, though upon the terms of pleading 
vpon terms, iſſuably; but not after ſuch an order when the 
1 terms are, to plead iſſuably, and take ſhort notice of 


trial at the firſt ſittings. Cotup. Rep. 511. _ 
Court changed Motion to change the venue upon the common 
the venue after affidavit, after an order of a judge for him to plead; 
order. .. 
| © upon pleading iſſuably, and taking ſhort notice of 
trial far the fitting within term in ago; the 
court changed the venue. 1 Wilſ. 245. 
Shall not after After the eſſoign day of the ſubſequent term fie 
_ —— appearance, the plaintiff ſhall not alter his venue, 
change. though he would pay coſts, or give an 8 
Ve R. M. 10 Ges. 2 
Muß moveto If plaintiff moves to diſcharge the rule to The 
og Fs vefore the venue, it muſt be before replication, Str. 858. 
When eoort If evidence neceſſary to ſupport the action ariſes 
will not change in two counties, the venue may be laid in either 
*. county; or, if the plaintiff will be bound to give 
ſome evidence in the county where the action is laid, 
the court will not change the venue. 
Plaintiffcannot Though the plaintiff cannot regularly move to 
cont FU change the venue, yet he may in effect do it by 
may doit by moving to amend, Str. 1162. The court ſuffered 
amending. the plaintiff to amend the venue, after defendant 
bad changed it upon the common affidavit, ih. 1202. 


but never ſuffer it to be changed in debt, ib. 878. 
Fitzgib. 166. Barnard. ** Th 


Aenne. 


The Method of moving to change the 
| Venue. | oY 


NO notice is neceſſary to be 'given to the plain» How to more 
tif's attorney, previous to the motion to change 0 change the 
the venue, but the client makes the following. affi- '**'** 
davit; which give to counſel, with 20s. 6d. for 
bim to move for that purpoſe ; the rule is abſolute in 
the firſt inſtance ; in the evening draw up rule, pay 
for ſame 55s. filing affidavit, if ſworn in the contrary 
25. ſerve it on plaintiff's. attorney; which bein 
done, the plaintiff's attorney then will call, — 
alter the declaration with · you. 


Jon Denn, plaintiff, 
In the King's Bench. and | 
| | Richard Fenn, deſendant. 


Richard Fenn, of Bread fireet, London, factor. Ad: tit. 
The above defendant, maketh oath and ſaith, That 

the plaintiff's cauſe of action, mentioned in the de- 
claration in this cauſe (if any ſuch there be) aroſe in © 
the county of A. and not in the county of B. or 
elſewhere out of the county of A. 5 

Notwithſtanding the defendant has it in his Upon plaintiff's 
power to remove the venue from the place laid, to nennst 
the place where the cauſe of action aroſe, the fame matter in 
plaintiff may, on ſhewing cauſe, ** undertake to give ifſve ariſiag in 
material evidence of ſome matter in iſſue, ariſing in 8 
* the county wherein the ation is lud; in that Caſe, the venue will 
the rule will be diſcharged ; but if at the trial he be diſcharged. 
fails therein, he muſt be nonſuited. 2 Black. Rep. 

1031. For it is not enough to ſay, that the wit- 
neſſes to prove the contract reſided there. bid. 

If the defendant wants to change the venue in How to change 
vacation, he may obtain a judge's order for that neon, 5 
purpoſe, and ſuch order will be made upon pro- 5 
ducing the uſual affidavit and counſel's hand, “ the 
< plaintiff being at liberty to change the ſame back 
** again, on undertaking to give evidence in the 
«former county,” pay order 25s, rule 55. ſerve it 
on plaintiff's attorney, 


Originally 


179 


Formerlyit ws Originally it was required, that the plaintiff 
— ſhould give no evidence at the trial, but what aroſe 


county wherein in the county wherein the venue was retained, 


whe venue was 


xetained, or be 


4 _— 
nonſuited. 
* 1 8 


1 Keb. 189. 1 Sid. 442. If he gave none ſuch, he 
muſt have been nonſuited of courſe. But when it 
was laid down in Stvarn's caſe, 1 Sid 405. that the 
plaintiff might lay his venue in any county wherein 


Bot fince bound part of the caſe of action aroſe, he was then bound 


only to give 
ſome evidence, 


only to give ſome evidence, and not the whole 
(dare aliquam evidentiam), in the county where the 
venue was laid. Salk. 669. 12 Mod. 515. which 


or be nonſuited. continues to be the rule at this day.” And if the 


Vf after rule to 
change, the 


plaintiff fails to make good his undertaking, he is 
nonſuited now, which has the ſame effect as judg- 
ment for the defendant in a plea in abatement, viz. 
guod eat fine die, and the plaintiff muſt begin again, 
2 Black. Rep. 1034. e ; 

Where a rule is made to change a venue, and 


* 


elalatit under- afterwards the plaintiff would bring it back again, 
takes to bring the rule muſt be, dare aliguam evidentiam de materia 


venue back, 
muſt give evig 
6ence of ſome 


in exitu, in the county where the action was brought, 


Salt. 669. | 


matter in that county, | 


Form of the 


pay him for each rule 15. 104. he enters this in 2 


Vlule to Plead, 


| nA AKE out, on a piece of common paper, for 


our rules, thus: NF 
85 v. Iran. Rules to plead. 
enn. v. Ray. A. X. attorney. 
Sth Neuember 1784. 67% 


3 l ee 
which take to the clerk of the rules in M 


book kept for that purpoſe; the rule expires in four 
days incluſive, but no judgment can be aſſigned until 
four days excluſive of the day it is given; and Sundoy, 
or any holiday on which the court does not ft, is to 
be accounted a day within the ſaid rule (except it 
happens to be on the laſt day); if it is given on the 
* purification,” that is no day. R. Trin. 1 Geo. 2. 
| N T. 5 Gt 
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7. 5 6m. 2, MH. 10 C6. 2, It may be given any When to d 
| 1 term, or within four. days after. 
| Where defendant wants time to plead, he may How to apply 
| take out a judge's ſummons, ſerve plaintiff's attor- — 
c ney with a copy, and attend thereon; but he will 
| be bound down to terms pleading iſſuably, rejoining. 
| 6 gratis, and taking ſhort notice of trial,” (if the 
| plaintiff is in time da proceed to trial) © if not, only 
« pleading iſſuably.” . 28 | HSE 
f four terms are: elapſed after declaration de- If four terms are 


) m 

| livered, the defendant. muſt, have a whole, term 's adh oer l 
notice to plead, unleſs the cauſe has been ſtayed by to be given. 
injunction or priviledge. 5 ” ; - + 434 1 0 ” 

To prevent inconyenience, the clerk of the rules 

will accept a rule to plead on the hn day; but it 

| caunot be entered only as of the fir/t day of term. 

| Demand of Plea, 

p 


HEN ſpecial or common bail is filed by the When plea mu 
"defendant, there muſt be a plea demanded s 
in writing, of defendant's attorney, before the 
F plaintiff can fign Judgment; although notice to 
plead be indorſed on the declaration, 1 WI, 134. 
and ſuch. demand muſt be delivered twenty: four 
bours before judgment can be figned by default: and if 
judgment ſigned before ſuch demand made, it will 
be let aſide with coftsy' ſo ruled in E. T. 1783. 
The demand of a plea, will be in this form: Demand of plea, 
# Dee v. Roe, The plaintiff demands a pla in this 

* cauſe, by your's, &fc. A. X. plaintiff”s attorney ” 
and to be delivered to the defendant's attorney. 

If a declaration be filed de bene e, and notice When not ne- ä 
oe to the defendant thereof, in that cafe, if the cefH¹ . 

efendant does not file common bail within the eight - Ki 
days, and plaintiff files i for him, there is no neceſ- 
fity to demand a plex before ſigning judgment. 
he demand of plex is a waiver of bail; therefore Demand of plea 
before demand is mage, take care that bail is put in, er of bail. 
and Juſtified, | Bb | | It 

| | N 

p 


+ 
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172 Demand of Plea. 


| Jt is neceſſary It is neceſſary in this court againſt prifoners 

again prifoner%. either in cuſtody of the marſhal or any other ga6l, 

| attornies or other perſons privileged, before judg- 
ment can be ſigned, _ Ls OUR 


CONE? Imparlance. e 
Dehoition, Zu or imparlance, is a deſire or 


petition in court of a day to conſider, or adviſe, 
what anſwer the defendant ſhall make to the action 
of the plaintiff; and it ſeems to have ariſen from 2 
notion of religion mentioned in St. Matthew, c. v. 
ver. 25. in obedience to that precept in the Goſpel, 
« agree with thine. adverſary quickly, whilft thou art 
& in the way with him.” They looked upon the 
25 plaintiff at the time of declaring, to be in his way 
towards judgment; and Genspfe, ſince the , de- 
| fendant was ordered by the precepts of feligion to 
; agree with him, that there was a neceſſity to give him 
time for that purpoſe; this imparlance was entered 
when the writ was general, becauſe the deſendant 
N did not know how to agree with the plaintiff till 
| he had heard his full demand; and therefore then 
the defendant might have agreed with him in the 
country, whilſt he was in the way, - according to 
the letter in the text, in which caſe there was no 
need of a libertas loquend: to be entered upon the 
roll. And it may be obſerved that this goſpel pre- 
cept has a plain reference to the Roman law of the 
Twelve Tables, which expreſsly directed the plain» 
tiff and defendant to make up the matter whilſt 
they were in the way, or going to the prætor; in 
7 via rem uti pacunt orato. | | 

No ſpecial imp, It is ordered that a ſpecial imparlance ſhall not 

- without leave, 4 be allowed the defendant, without the leave of 
« this court firſt obtained.” R. E. 5 Ann. 
When intitledto If the writ be returnable before the laſt return of 
an imparlance. any term, and the declaration not filed and notice given 
four days excluſive before the end of ſuch term, 22 
. 1 ' n 
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es df, 


fendant is intitled to an imparlance: R. Tin. 
22 Geo. 3 K f 


* 


If the writ be returnable on the laſt day of term, When of courſe, 
the defendant is of courſe intitled to an imparlance 
but muſt plead in four days of the next term, pro- 
vided a rule be given either in town or country. : 
On a declaration delivered of Hilary, there may Declaration of 
be an imparlance to Trinity term, if defendant has Hilary, imparl. 
not pleaded before; for it is the courſe of the court ©? Trinity. 
to give. imparlance or declaration till the day of 
pleading: 1 Burr. 322. Fletcher v. Richardſon. 
If a writ be returnable in one term, and the de- Writ returnable 
claration is not delivered before the eſſoign day of anden n _ 
the ſecond term, the defendant is not obliged to yered before eſ- 


plead in the ſame term, but is intitled to an im- ſoign of the not 
parlance. 22 imparlance. 


— 


Within what time defendant is to plead, 
where there have been no proceedings, 
for four terms, in law or equity, 


If four terms are elapſed, after the declaration Here to proceed, 
is delivered, the defendant ſhall have'a whole term's 1 We 
notice to plead, before judgment can be entered 
againſt him, unleſs the cauſe has been ſtayed by in- 
wm or privilege. M. on R. Tr. 5 & 6 Geo. 2. 

n this caſe you give notice to defendant, or his 
attorney, before the efſaign of the term that you intend 
to proceed, © by giving a rule to plead.” 

The like rule to reply, rejoin, &c, 


R 2 
— 9 ” 


Searching for Plea, 


TI ſearched for at the clerk of the papers in 
L Symonud's Inn, who keeps two books, by the 
plaintiff's name; if you find no plea there, ſearch 
with the clerk of the, judgments, at the King's- 
Bech office, who keeps the general iſſue book ; 


- and 


_ Searching for Plea. 


and if there is no plea, ſign judgment ; the form of 
which ſee under title Judgment by Default. 


Peͤkceas in Abatement, 


Formerly how ORMERLY the rules to plead ran eight days 
cath and the courſe of the eek. was to 13 
four firf days only, for pleas in abatement z but as 
to pleas in chief, it was ſufficient if they came in 
at any time before judgment ſigned. In Trin. Term, 
6 Geo. 2. the time for pleading was ſhortened to 
Four days, and no proviſion was made for any diſtine- 
tion between the two ſorts of pleas ; but a caſe came 
before the court, where the rule was given the 7th 
of apy which expired the 11th, and no judgment 
ing ſigned, the defendant oz the 16th put in a plea 
in abatement; notwithſtanding which, the plaintiff 
figned his judgment. And per Cur. he had a right 
ſo to do. Whilſt the eight days rule ſtood, the plain- 
tiff was not obliged to regard a plea in abatement, 
that did not come within the four days; but muſt 
fign his judgment as if there was no plea at all. &.. 
Prac. Reg. 369. 1 Lillys, Reg. 2. Caf. in Holt, 
Time, 524. Now when we ſhortened the general 
time of pleading, can it be imagined we intended to 
enlarge it as to dilatories; they ſtill ſtand upon the 
ſtrict rule of the court, and muſt come in within 
the four days, and cannot be recived after, as pleas 
in chief may. Str. 1192. Sunday or any day on 
which the court does not ſit, is to be accounted as on! 
of the four days (unleſs it happens to be the laſt day). 
| A E. 5 Ann. 

Moſt be pleaded Pleas in abatement muſt be pleaded in four days, if 
in four dhe. the declaration be delivered before the laſt four day! 
in term. 1 Vilſ. 23, Defendant pleaded after four 
days were expired in abatement, and court ct i 

aſide. bid. ä 
Cannot be plend= A plea in abatement cannot be pleaded before the 


pres wag if: defendant appears, becauſg. he does not anſwer to 


why. the * af the court, which formerly was te. 


turned 


„ „ / d ned Mp 


oe 


a 
f 
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turned and read at the bar, If he appeared, the 
countor read the writ to the court in his preſence, 
and he was to plead in four days, unleſs ſpecial leave 
was given by the court; becauſe the perſon coming 
in by proceſs of the court, ought not to have time 
to delay the plaintiff, Gilb. 52. 

If the declaration be delivered after term, or ſo If declaration be 
late in the term, that the defendant is not bound to delivered _ 55 
plead to it in that term; the defendant may within — 22 
the firſt four days (incluſive of the next term), plead of the aext, 
any plea in abatement, or to the juriſdiction of the 
court, as of the preceding term; but if ſuch plea be 
not delivered or left in the office in time (whether 
a rule to plead be given or not) ſuch plea is not to 
be received. R. E. 5 Ann. 3 

And before ſuch plea be pleaded, the decla- Oeclatation wuſt 
ration muſt be taken out of the office, or the be taken out. 
plaintiff may ſign judgment. R. T. 12 V. 3. M. 

10 Geo. 2. | — 

As pleas in abatement enter not into the merits of Rules laid down 
the cauſe, but are dilatory, the law has laid the for pleading in 
following reſtrictions on them: 1ſt. by 4 & 5 Ann. — 
e. 16. No dilatory plea ſhall be received, unleſs the 
« party, by affidavit, prov? the truth thereof, or ſhew 
„ ſome probable matter to induce the court to believe 
« that it is true.” 2d. That no plea in abate- 
ment ſhall be received after a reſpondeas ouſter, for 
then they would be in infinitum. 2 Saund. 41. 
3d. That they are to be pleaded before imparlance, 
except where the declaration is delivered too late. 
4th. That when iſſue is joined on them, if found 
againſt the defendant, the judgment ſhall be per- 
emptory, 2 Show. 42. 6 Mod. 236. 2 Wilſ. 367. 
and therefore the jury ought to aſſeſs the damages, 
and the judgment ſhall be guad recuperat, becauſe the 
defendant chuſing to put the whole weight of his 
cauſe upon this iſſue, where he might have had a 
plea in chief, is an admittance that he had no other 
defence, 10 Med. 112. Str. 532. 

On a plea in abatement no- advantage can be 
taken of the errors in the declaration; for nothing 


dut 
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but the writ is then in queſtion, and nothing elſe 
is pleaded to. Carth. 172. 3 Lev. 351. 

No need tolay In pleas in abatement which relate to the perſon, 

REY there is no neceflity of laying a venue, for all ſuch 
pleas are to be tried where the action is laid. 
Salt. 4. Pl. 14. Carth. 363. 12 Mod. 125. 
195. 

If the defendant omits to plead a miſnomer in his 
name, he may be taken in execution by his wrong 

7 name. Str. 1218. 
A plea in abate- A plea in abatement muſt be ſigned by counſel, 
8 and filed with the clerk of the papers; and with- 


ſigned. 
May amend, If the defendant plead in abatement of his 
| Sirname, or Chriſtian name, the plaintiff may have 
a ſummons to amend his declaration, upon pay- 
How to enter a ment of coſts, which ſaves the entry of a caſſetur 
Aer ble. bille : but if the plaintiff thinks proper to enter up 
a caſſetur billz, then it is to be done thus: get a 
roll, enter a memorandum of the term the declaration 
7 is delivered, and the plea at the foot thereof; 
Judgment of (then ſay) And thereupon the ſaid 7. V. ſays, that 
cefſetur bie. he cannot deny the ſaid exception of the ſaid J. R. 
above by his plea taken to his ſaid bill, but admits 
the ſame true; therefore it is conſidered by the 
court of our ſaid lord the king here, that the ſaid 
bill of the ſaid T. V. be quaſhed, &c. 

The roll is to be taken to the clerk of the judg- 
ments and docketed, pay 4 d. per ſheet, and the 
maſter marks the cafſetur billæ thereon, when the 
entries are paid for; take ſame to Y/eflmin/ter to 
the clerk of treaſury and file it; then you may pro« 


ceed anew. 


Oper. 


Oyer, O0 R of a deed, is when a man brings an action 
V upon a deed, bond, Sc. and the defendant ap- 

pears and prays that he may hear the bond, &c, 

wherewit? 


* 


out an affidavit annexed to it judgment may be 
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wherewith he is charged, read to him, and the ſame 
ſhall be allowed to him. | 

Formerly the practice was to demand oyer of the Praftice former- 
original ; but Lord Mansfield has ſaid that ſuch — hag page 
demand was uſed merely for delay, and was not nal, but not now. 
warranted by any rule or principle of juſtice. For 
that it was incumbent on the court to make their 
proceedings as little dilatory, oppreflive, and ex- 
penſive as poſſible, and that from thenceforth the 
plaintiffs might proceed as if ſuch demand of oyer 
had not been made. Dougl. Rep. 215. : 

If the plaintiff in his declaration ſets forth 51 e 1 

profert in curia of any deed, writing, letters of ad- — — 8 
miniſtration, or the like, the defendant may pray oyer, and what 
oyer, and muſt have a copy thereof delivered to dime to plead, 
him, paying for the ſame after the rate of 4 d. per 
ſheet, and alſo for the ſtamps, and ſhall have ſuch 
time to plead after the delivery, as he had when he 
demanded oyer. Str, 705. So likewiſe if the de- 
fendant, in his plea, make a profert of any deed, 
&c. the plaintiff may pray oyer, and ſhall have a 
copy at the like rate, and the ſame time to reply as 
he had at the time of demanding oyer. N. on R. T. 
5 & 6 Geo. 2. 1 

If oyer is granted of an inſtrument or record, 
and it is ſet forth, although the party was entitled 
to ſuch oyer, yet he ſhall be thereby entitled to take 
the whole inſtrument as part of his adverſary's 
plea, Dougl. Rep. 459. 

Demand of oyer was anciently made in court; Anciently made 
but now it is made by one attorney of the other. ©" 
Mad. Ca. 28. : 

The demand 3 A. B. againſt C. D. the defendant, 

of oyer. J demands oyer and copy of the writing 

eblizatory in the declaration mentioned, and of the 


condition thereof. 
| Yours, &c. 


do not think it neceſſary to be given on ſtamps. 


N Pleas 


Pleas in Bar. 


HEY are to be pleaded within the time men- 
tioned in p. 122; and the general iſſue, is either 
to be engtoſſed on a treble penny paper, and de- 
livered to plaintiff's attorney, or entered in the 
general iſſue book, with the clerk of the judgements, 
| : ay him 6d. 

Copies of gcela- << It is ordered, that, in all cauſes depending in this 
e ee © court, the defendant's attorney ſhall receive and 
delivered or filed. pay for a copy of the declaration, whether the 
& ſame be delivered by the plaintiff's attorney, or 
<«« left in the office, before the defendant be ad- 

emitted to plead.” R. M. 10 Geo. 2. | 


2 3 If defendant pleads ſpecially, it is to be engrofled 


' F fled aich and filed with the clerk of the papers, and to be 


elerk of the pa ſigned by counſel (except the following), comperuit 
pern. ad diem to à bail bond, ſon affault demeſne, plent 
adminiſirauit, by an executor or admini/irator, rim 
per diſ.ent, nul tiel record, per minas, ſolvit ad dim, 

ne ungues executor, mfra ætatem. 
wa = 8 ay | The defendant, by leave of the court, may plead 
neceſſary, as many pleas as he ſhall think neceffary. Sta. 

; 4 Ann, c. 19. 
Clerk ofthe  * It is ordered by the court, That no ſpecial plea 
no foecial ple s, or demurrers in law, in any cauſe here in court 
oe demurrers be. 35 Bow depending, or hereafter to be proſecuted, ſhall 
fore ſigaed. be received by the clerks of the papers of this 
„ court, before ſuch pleas or demurrers in lav 
« ſhall be ſtgned with the proper hand of ſome 
22 in that behalf retained.” R. T. 18. 
. 

Vo attorney -o * Phat no attorney deliver or receive any ſpecial 
receive any ples 6 plea to be put into the office of the clerk of the 


— % 4e papers, or a copy of ſuch plea, before that ſuch 


* plea ſhall be put into the office of the clerk of 


5 the papers, and that ſuch copy ſhall be made by 
the clerk of the papers,” M. 2 V. & A. 


RR 


bas 
- 


© Pleaſin Bat, 


he ſigns of courſe ; pay him 10s. 6d. carry it to 
the clerk of the rules, with your plea, who will 


draw it up. 


N. B. If you are not in time, file your plea 


firſt, and ſerve the copy of the rule after on the 


attorney. 
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if you plead double; & brief muſt be given to How toplead | 
l mit your plea for that purpoſe, which * 


If defendant cannot be ready to plead by the Maybave « ſums 


time the rule expires, he may apply to a judge for mons for him. 


a ſummons for time; a copy of which is to be 
ſerved on the plaintiff's attorney; attend the judge, 
and he will make an order (but amongſt fair prac+ 


tiſers) a conſent is generally procuted, and it muſt 


be upon terme, if the plaintiff is in time to try his 


cauſe, ** of pleading 1ſuably, rejoining gratis, and 
e taking ſhort notice of trial for the laſ fittings in 


« cerm or after,” as the caſe happens; but it is to 
be remembered, that no plea but an iſſuable one, 


can, after an order obtained, be pleaded ; therefore = hor 


” 
* 


reco- 


a recovery in 2 — action, will not be a proper iſſuable plea, 


plea after an order obtained. 2 Burr, 782. 


% 


Of amending ' Declarations, and | other 
. | A Pleadings. 


\ FoxmenLy the ſuitors were much perplexed by 


writs of errors, brought upon very light and trivial 
grounds, as miſ-ſpellings, and other miſtakes of 
clerks all which might be amended at the com- 
mon law, whilſt all the proceedings were in paper. 


I Burr, 222. For they were then conſidered only in 


fieri, and therefore ſubject only to the control of 
the courts ; but when once the record was made 


up, it was formerly held, that by the common law 


no amendment could. be permitted, unleſs within 
the very term in which the judicial act ſo recorded 
was done; for, during the term, the record is in 


N 2 


the breaſt of the court; but afterwards it admitted 
| of 
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Amendment. 


of no alteration. Co. Lit. 260. Now the courts 


are more liberal, and, where juſtice requires it, 


will allow of amendments. at any time whilſt the 


„May amend 
without impar- 
lance. 


ſuit is depending, notw¾ithſtanding the record be 
made up, and the term paſt; and the court will 


always take care that if one party obtains leave 
to amend, the other will not be prejudiced nor * 


layed thereby. 2 Burr. 756. 

By rule Mich. 1654, / 13- the plaintiff may 
amend his declaration, paying coſts, or giving an 
imparlance, at the plaintiff's election, by the order 


of court, or of a judge, after it is entered, if the 


— 


In matters of 


form, after plea 
_ without coſts, 


amendment be but a ſmall matter, that it doth not 
deface the roll. 

A declaration may be amended in matter of form, 
after a general iſſue pleaded, and before entry, with- 


out paying coſts or giving an imparlance z but if 


amended in ſubſtance, the plaintiff muſt pay coſts, 
or give an imparlance; and if the amendment be # 


In ſoblagce not. {ubftance after a ſpecial plea pleaded, the plaintiff muſt 


No new rule 
neceſſary, 


pay coſts, though he had rather give an imparlance. 
And in all caſes of amendment after plea pleaded, 
the defendant has liberty to plead again; and has two 
days for that purpoſe after the amendment made 
and payment of coſts, N. on R. MH. 10 Gee. 2. 

Tf a rule to plead be entered the ſame term the 
amendment is made (before ſuch amendment) it is 
ſufficient, otherwiſe a new rule to plead muſt be 


enn I 


Shall not add a 
new count. 


Replication 
amended, 


Bill on file may 
be amended, 


The plaintiff after plea pleaded, or after the end 


of the ſecond term, ſhall not add a new count to 


his declaration, under pretence of amending his de- 
claration. 

Replication was amended after verdict, by inſert- 
ing the words ** and the defindant does ſo likewiſe * 
at the end of the replication, inſtead of, &c; ou 
Rep. 407. 

A bill on the file may be amended at any time be- 
fore plea pleaded, during the term of which it is, 
but not afterwards without leave of the court. N. on 
2. A. 10 Geo, 2. nn. * tam for uſury, 
; may 


the teſtator, and the ſtatute of limitations pleaded, 


. a” 1 = » 9 
Amendment. 8 
© 0 ew * w , — 


may be amended by altering the date of a note after 

iſſue joined, while all is in paper. 2 Burr. 1698. oh _ 
So the court will give leave for a plaintiff to Court gave leave 

withdraw bis replication, and reply de novo, which t0 wins ; wh 

is in the nature of an amendmeht, and to prevent the i d ve. 


defacing and obliterating the roll, ſix terms after 

the replication delivered, Bid. 7 55. ; 

If on entry to avoid a' fine, the demiſe is laid Demiſe in eje&- 

before the entry inſtead of after, and plaintiff would went amended, 

be barred and put to bring a new ejectment; it may 

he altered, on paying coſts, though oppoſed. Doe 

v. Pilkington, 4 Burr. 2447. | Nees 
The term in ejectment being near expiring, it 

was amended without any conſent. 2 Str. 1272. 
If plaintiff declares as executor, on a promiſe to 


and iſſue joined, plaintiff may on motion amend 

by laying the promiſe as made to himfelf, on pay- 

ment of cofts, and liberty of defendant to plead 

de novo. Str, 800. ee Le K | 
After argument on demurrer and before the'court Sat ws 

gave judgment, leave was given to amend, Str. e 


4+ | . | 

And I have known the iſſue-roll amended by a 
judge's order after filed, in point of ſubſtance... 
Tue amendments may he made by a Judge's 
order before iſſue entered on record, to obtain which 
you muſt firſt have a ſummons, and ſerve it on the 
attorney for defendant. . S 

Pleas and replications may alſo be amended in the 
ſame manner. Ge Few 


Mutual Debts. 


T common law, if the plaintiff was more in- 
debted to the defendant, chan the defendant 

was indebted to him, yet the defendant; had no NG 
method to ftrike a balance, he could only go- into mw 
a court of equity for doing of what is moſt clearly 
Juſt and right to be done; and in order to prevent 
N 3 ſuch 


142 'Putual Debts, TN 


ſuch. expence, by flat. 2 Geo. 2. 4. 22. it is enacted, 
Moutuz] debts F hat where there are mutual debts between the glain- 
may be ſet off. 46 tiff and defendant, and if either party ſus, or be 
ab rnb 111: th ſued as executor or . adminiſtrator, where there are 
895 * mutual debts bitween the teftator or inteflate, one 
>." "Ga may be ſet againſt the other, and ſuch matter 
% may be given in evidence upon the general iſſue, or 
e bar, as the nature of the caſe requires, 
- = » &. p.gs af the time of his pleading the general iſſue, 
+ where any ſuch debt of the plaintiff, his teſtator, 
er inteſtate, is intended to be infiſted on in evidence, 
* notice ſhall be given f the particular ſum or debt 
« ſe-intended to be inſiſted an, and upon what actaunt = 

„tit became dus, or otherwiſe, ſuch matter ſhall not be 

&  allowed..in evidence upon ſuch general iſſue.” 

Mutual debts 8 G. 2. c. 24. enacts, That mutual debts may 
may bs (et off A Jet againſt each other, either by pleading in bar, 
« er giving in evidence on. the general iſſue, in the man- 
ner as in the 2 Geo. 2. c. 22. mentioned, not- 
te withſlanding that ſuch debts are deemed in law to be 
unle's on bond, of a. different nature, unleſs in caſe wherg either of 
then to be b* the ſaid debts ſhall accrus by reaſon of a penalty con- 
. 6 tained in any bond or ſpecialty; and in all caſes 
„ where either the debt for which the action hath been, 
© or ſhall be brought, or the debt intended ta be jp 
© again/t. the ſame hath accrued, or ſhall accrue 
66 22 of any ſuch penalty, the debt intended to WH; 

Abe pleaded in bar; in which plea ſhall be 
be much 1s trul ruſily dus on either 2 ; 
«© and in caſe the 1 ſhall recoven in any ſuch 
ce action or ſuit, judgment ſhall be entered for na 
© more than ſhall appear to be truly and juſtly due 
« to the plaintiff, after one debt being ſe fe t againſt 
5 the other as aforeſaid; made. perpetual,” 14 Ges. 

| 2. e. 34. 21 Geo. 2. c. 33. 24 Geo. 2. c. 28. 

Mutual debts By 5 C. 2. c. 30. Where it ſhall appear to the 


oo : _— & commiſſioners, that there has been mutual credit given 


ather perſon, © to the bankrupt and any mw perſon, or mutual 
how to be ſet di between the bankrupt any other perſon, at 
l. « any time before 74 51 T bankrupt, the 


9 the bankru eſtate, 
nnen 177 5 


| 
; 
| 
f 


mutual Debt. 33 13 


6 hall Hate the account between them, and one debt may 
e ſet againſi another, and tobut ſhall appear to be 


#6 due on the balance, and no more ſball be claimed or 


6 paid on either fide.” : 
replevin, the avowant juſtified under a diſtreſs Cannot fot off 

for rent; the plaintiff at niſi prius inſiſted, that in replevia,” . 
there was more due to him than the 'rent amounted - 

to, and Denniſon J. refuſed the evidence; upon a 

motion for a new trial, the court held that 2 Geo.-2, 

did not extend to the caſe of a diſtreſs, for that is 

not an action, but a remedy without ſuit z they 

likewiſe declared, that it did not extend to detinue, 

and the like actions of wrong. Bull. 177. Spa 

Where the debt is of an equal ſum, there the ac- If the debt is 
tion is barred ; but if it be for a leſs ſum than for n bnd. 
what the action is brought, the defendant muſt pray 
to have it ſet off. Bull. 175. a 
And where the debt is of equal ſum with the 
plaintiff's demand, it is to be pleaded in bar to his 
action; but where the defendant's demand ex- 
ceeds the plaintiff's, it muſt be given in evidence 
upon the general iſſue, and notice of ſet-off. 

And if the defendant's demand does not counter- pefengant may 
vail the plaintiff's, he ſhould move the court where- more to pay mo» 
in the action is depending for leave to pay ſo much 4 * 
money into court, as with his own demand will be "9+ 
ſufficient to ſatisfy the plaintiff's. : Defendant i 
pleaded the general iſſue, but forgot to give notice 
at the ſame time of a ſet · off, and upon motion in 
time, the court gave leave to withdraw the plea, in 
order to deliver it again with a notice of ſet- off. 

Say. Rep. 316. | 

The notice of ſet-off ſhould contain certainty; for Nice touts 
the legiſlature deſigned them to be in the nature of contain certain 
crols actions, and therefore they ſhould have that *Y* 
certainty, fo that the plaintiff may be able to make 
a proper defence. 

A ſet-off reducing the plaintiff's demand under Set-of reduoing 
40 5. does not affect the juriſdiction of the ſuperior mand nee 
courts, 3 Wilſ. 48. ſo that if plaintiff recovers *** 

3 5. damages, he muſt have coſts, Str, 1191. 
| N 4/ To 
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Two cauſes tried To an action on a promi note, the plaintiff 
A- took a verdict for the — Fry the defendant 
verdi& for bis had, at the ſame fittings, an action againſt the 
whole 15 and plaintiff for eleven pounds, to which there was a 
beld, that he \' notice to ſet off the note of hand; court held that 
a ſet off, and notwithſtanding the verdict, the note of hand might 
after enter a3 be ſet off, for if at the time of the action. brought, 
2 there are mutual demands, they, by the ſtatute, 
may be ſet off, and juſtice may be done by entering 
a remittitur on the firſt record as to ſo much. 2 Burr. 
1220. i | . ef | 

2 9 Debt upon a ſimple contract may be ſet off againſt 
2 a ſpecialty debt, a ſimple contract againſt a debt 
= Bufl. nj pri. upon an annuity bond ®, mutual debts between the 
DOT 820. teſtator and executor, without ſuit*, ſimple con- 
_ + 75* tra againſt debt upon a leaſe for non-payment of 
a Ibid, 177. rent*, and all actions where the demands are of the 
ſame nature, may be ſet off, and a judgment in X. 
B. may be ſet off againſt a judgment in C. P. 
3 Filſ. 396. but notice of ſet-off, need not be given 
by defendant, in an action for money had and re- 
ceived to plaintiff's uſe, where defendant: had paid 
plaintiff his whole demand (except what he retain- 

| ed for his labour and ſervice.) 4 Burr. 2134. 
In what caſsa But debt due to a man in right of his wife, in an 


| NR action againſt him, on his. own bond, cannot be 


given, ſet off *, nor can a penalty upon articles of agree- 
+ Bull. 175, ment, though forfeited i, nor fimple® contract for 
ay vs cloaths to a bail-bond®, nor can there be a ſet-off 


b Ibid. 177. in replevin, though the diſtreſs was taken for rent“, 
nor can a bond be ſet off at the ſuit of aſſignees of 
a. bankrupt, to an action by them, for goods fold and 
* delivered. 1 Vilſ. 155. 4 6 | 
A debt barred by A debt barred by ſtatute of limitation, cannot be 
rub oo, ſet off; if pleaded, the ' plaintiff may reply the ſta. 
ſet off, | tate; if it is given in evidence, plaintiff may object 
to it. Bull. 176. Str. 1271. | one 
: May after plea A defendant may, after pleading the general iſ- 
| — Coy Og _ ſue, move to withdraw it, and plead a«new._ with 3 
tran und plend HOO Str. 1267. 0 YO $4430; 
anew, | es C3 V+ 0 ; 
o1 71 * 


* 
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in the Common Pleas, and the balance, due to 


185 


A judgment in the King's Bench may be ſet off Eee 


plaintiff, ordered to be paid, upon motion. 3 Wilſ. one in . 


39b. | 


of paying Money into Court. 


ls practice was introduced for the ſake of 


giving a party (who never had it in his power 
to make a tender, or neglected to make one) an op- 


Why introduced, 


portunity of ſatisfying the debt for which the action 


had been commenced, and likewiſe to deliver him 
from the neceſſity of proving the tender, if he had 
made one. | 


Money may be paid into court in all aftions In what adios 


where the ſum demanded is a ſum certain, or ca- 
pable of being aſcertained by mere computation, 
without leaving any ſort of diſcretion to be exer- 
ciſed by the jury: it is right and reaſonable to ad- 
mit the defendant to pay the money into court, and 
have ſo much of the plaintiff's demand upon him 
ſtruck out of the declaration; and that if the plain- 
tiff will not accept it, he ſhall proceed at his peril. 
In actions on the caſe upon indebitatus aſſumpſit, 
where there is a quantum meruit, Str. 579. 3 debt for 
rent, coveñant for non-payment of rent, Barnes 
198. ;z and not repairing, Salt. 596.; covenant in 
a ſum certain, as 114. for not  drefling corn, 
2 Barnes 229.; 51, for advanced rent for plough- 
ing meadow ground, 2 Black. Rep. 837.; replevin, 


where defendant ayows for rent in arrear, Salt. 596. z 


ejeciment for rent, Str. 576. Stat. 4 Geo. 2. c. 28. 3 
non-payment of mortgage-money, Str. 413. upon a 
charter. pariy of affreightment, where the breaches are 
only for freight and demurrage, 2 Burr. 1120.; 


money may be 
paid into court. 


trover for goods not being ponderous, the plaintiff 
has been ordered to; ſhew cauſe why he ſhould not 


accept them, Barnes 200, 3 trover for money, 1 Str. 


142+3 trover for a ſpecific chattel, of au aſcertained 


quantity 
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quantity and quality, and unattended with any cir. 
cumſtances that can enhance the damages above its 
real value, but that its real and aſcertained value 
muſt be the ſole meaſure of the damages, 3 Burr. 
1344.3 debt for 51. for killing a hare, Sir. 1217.; 
for penalties on the game laws, being an action po- 
pular, 2 Black, 1052. ; upon a policy of aſſurance, 
Stat. 19 Geo. 2. c. 37. . 7. 3 may be brought into 
court upon the common rule of courſe; but in c- 
venant upon a charter-party, and trover, and debt 
for a penalty, the court muſt be ſpecially moved 
upon an affidavit of the facts: the court will not 
give the defendant liberty to bring money into court 
on ſome of the counts, and demur to the reſt, 
Prat. Reg. C. P. 256.; for the reaſon of making 
the rule for bringing money into court, is to pre- 
mw vexation, 2 make an end of — _— 
| | ormerly the defendant, in an action o 

— — upon — who had obtained the common rule, 
| Intocout, muſt have brought the whole penalty into court; 
- but now this hardſhip is remedied by fat. 4 Ann, 
c. 16. /. 13. whereby it is enacted, $* That if pend- 
© ing an action upon a bond, with condition to 

© be void upon payment of a leſs ſum, the defend 
ant ſhall bring into court all the principal money, 
* and intereft due, and cofts ; the ſaid money ſhall 
© be taken to be a full ſatisfaction of the ſaid bond, 

“ and ſhall diſcharge defendant.* 

Confirutionof This act of parljament reforms in ſome inſtances 
the act. an erroneous courſe of proceeding in the courts of 
| law and equity which ought never to have prevail- 
ed; and which the courts themſelves might and 
ought to haye remedied, but did not, Therefore it 
| ſhould not only have the moſt liberal conſtruction, 
but the courts ought to exerciſe their own authority, 
to extend the ſpirit and reaſon of this parliamentary 
interpoſition, for the eafier, ſpeedier, and better 
advancement of juſtice, to caſes not mentioned in 
the act. This act means, that in caſes of penalties 


y of ſecurity, the clear final juſtice of the caſe 
rs alot att 
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mould be attained in courts of law, as well 26 : 
ity. 8 | | 
Te condition of a bond was to pay 40 J. by 5 /, Court gaveli- 
amum. An action was brought, and on mo- ben 1 
tion the court gave „ An bring into court the ment landing ag 
ofts. 


arrears on payment of c 2: Sir. 814. And it a ſecurity, 
has ſince been held, that paying all paſt inſtallments 
with intereſt and coſts is ſufficient; and money not 
et due was ordered to be paid to the party who 
brought it in, Sir. 958. and the court held, that 
it is but reaſonable they ſhould take care not to pre- 
judice the plaintiff, who will have a legal advan- 
tage by ſigning judgment ; therefore ordered him to 
ſign his judgment, but not to take out execution, 
until the payments became due. Str. 957. 
This, in vacation time, may be done by ſummons, 
Leave to plead bankruptcy to the firſt count, and 
to bring money into court on the common rule, and 
plead the general ifſue on the other, was given. 
Barnes 350. | | ISLAND" 
If one defendant ſuffers judgment to go by de- 
| fault, and the ſecond igoutlawed, the third ſhall not 
. bring money into court, 2 Black. Rep. 1029. | | 
* was arreſted, and conſequently no Upon arreft of 
| coſts on either ſide; but the court ordered the mo- ——ů Jong 


| ney brought in to be paid to the plaintiff. Barnes take the etl 
| | 284. e dukt of court, 


Aions on the caſt for inimoderately driving a hired In what aQions 
chaiſe, and for conſequential damages, Str. 87.; treſ- as gre * 
paſs for the meſne profits in ejettment. 2 Will. 115. 2580 3 
for dilapidationt, Str. 906. debt upon a bond to a ſbe- | 
riff conditioned for ihe good behaviour of his baili and, 
inter alia, fer paying money collected for the ſheriff 
zaſe ; upon a bond for the performance of a collateral 
agreement; upon a counter bond; treſpaſs for taking 
goods; replevin, where it is not for rent, money 
cannot be brought into court. | 

The original defendant obtained judgment of non; Ia Aon on a 
proſs, and then brought debt on that judgment for /*98=ent ob. 


the coſts, in which he had judgment by 9 22 — 


% d ¾¶»PͥuñPl. x wet] 
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former judg- and afterwards brought another action of debt on 
gg fe che the laſt judgment, and ſigned judgment: which laſt 
third judgment, Judgment the original -plaintiff moved to ſet aſide, 
an the defendant on bringing into court the debt and coſts of the 
paying in and ſecond judgment. On ſhewing cauſe, the court 
coſts recovered thought that he himſelf had given the firſt provoca- 
on the ſecond. tion, and had been guilty of the firſt laches, and 
diſcharged rule without cofts, directing execution 
to ſtay, as the money on the ſormer judgment was 
paid into court, in order to diſcountenance ſuch 
oppreſſive proceedings. 2 Black. Rep, 785. Simp- 
ſon v. Stone, % „ An | 
Offer is the ſame as if, the money had actually 
been brought into court. 3 Burr. 1361. 
May be brought Money may be brought into court in debt for an 
_ om — annuity, 3 Burr. 1373 ; but where a bond is given 
puity, for a groſs ſum, abſolutely at a day certain, ui. 
April 1750, and an agreement in January 1758 
was entered into, that the money ſhould be payable by 
inſtallments, with proviſo that the ſums agreed to be 
taken by inſtallments, ſhould be und ually and regu- 
larly paid by defendant, at and upon the very days 
ſpecified. in the defeazance for making the reſpeRive 
payments, otherwiſe to be void z yet where defend- 
ant made two payments good, and neglected one, 
the court would not allow him to bring that ſum 
and coſts into court. 3 Burr. 1373. After refuſal 
or iſſue joined, plaintiff may have the money out of 
court, and coſts to the time of paying in, he paying 
"defendant ſubſequent coſts. WA 
chief clerks - By rule 5 Fac. 1, 20s. for every 1901. to be paid 
fees, to the chief clerk for keeping the money, if under 
10 J. two ſhillings, and ſo according to that rate for 
every greater or leſſer ſum. _ 12 &% 
Cur. gave leave to withdraw the general | iſſue in 
order to bring money into court, and replead it, not 
delaying the plaintiff. Str. 1271. 0 
Methed of pay- In order to pay the money into court upon 
ing money into actions, where there can be no doubt but that 
court. - you may pay the ſame in; give inſtructions to 
counſel for that purpoſe, with 10s. 6 d. indorſing 
| thereon, 


* 
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thereon, “ pleaſe to move to pay 21, 5 l. into court,” . 
and on his ſigning” it, carry it to Mr. Heberden, 
pay the money to him,” who will give a receipt, 
and take two fhlliings ; then carry brief and re- 
ceipt to the clerk' of the rules, who will draw up | 
rule, pay five ſhillings ; ſerve a copy on plaintiff's HM Apo 45 hen 


attorney, with 9 2ppornteſe for the maſter to — i: Jer Fan 
ta , and, at the ſame time, deliver your G14 aA e- Lou? 
plea ; if plaintiff accepts the money in full diſ- If pisiati e- 4 {-< 
charge of his ſuit, he muſt have coſts to the time <*y's it, how ad | 
the money is paid into court. Mg. proceeds. e, 
fineſs of the\defendant to\procure an appointment, , i 
and the plain is not boubd to take any notice of , 4 4 * 
. Maſter will mark 
the coſts on the rule when taxed. If the plaintiff 
does not accept the money with coſts, he may take 
the mogey out of court (by taking an office copy 
of the rule with him to Mr. Heberden) in part of 
his demand, and proceed to trial ; if on the-trial, 
he does not recover a greater ſum than the money 
paid into court, he will be nonſuited, and muſt pay 
coſts to the defendant. | 
If the coſts are not paid, or the defendant does it the cofls are 
not proceed on the rule, plaintiff may deliver the not paid, bow 
iſſue; and notice of trial, and take a verdict for 1 J. 0 Procegd. 
though he does not make out his demand ſo much. 
as defendant has paid in. Str. 1210. \ 
In aſſumpſit the defendant brought 8 J. into court If the cofts are 
ig the uſual terms of paying coſts to that time z 50 mathe 
the plaintiff took it out, and taxed his coſts, and rietag money 
ſerved the defendant's attorney; and they not being plaintiff muſt go 
paid, went on to trial, and obtained a verdict for — and —_— 
71.185. The defendant inſiſted that he ſhould gum. 
have no coſts for his ſubſequent proceedings, ſince | 
it appeared that he was overpaid ; but the court 
held, that as to the coſts it was to be conſidered as 
if no motion had been made, the defendant not 
having fulfilled the terms of her own rule, in which 
caſe it is not uſual to grant an attachment; but the 
plaintiff goes on, it being only a conditional rule. 
They ſaid they would make him allow, upon the 
execution, 
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In what caſes 
defendant not 
liable to pay 
colts, 
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execution, the 8 J. he had taken out of court, and 
ordered him the po/fea to tax his whole cofts, 
Str. 1220. 
There may be circumſtances ariſe, that mo 
may be paid into court without being ſubje& to 
coſts 3 as where a plaintiff kept out of the way to 
revent a tender, and upon ſummons before a 
judge to pay debts and coſts, his attorney pretended 


he had other demands, and ſo refuſed to name the 


Acktowledg- 
ment of the ac · 
tion, 


ſum, which obliged defendant to pay money into 
court, and apply to the court that ſo much of the 
rule as related to coſts might be diſcharged, with 
coſts of the e the court looked upon 
theſe proceedings to be oppreſſive, and diſcharged 
the rule, but not with coſts of the application. 


1 Burr. 578. NERO 


The payment of money into court is an acknows 
ledgment of being liable to the action. 5 Bur, 


2640, 


Tender, 


ENDER comes from the French, tendre, in 
[ Latin efferre, and in a legal ſenſe denotes a 


much as carefully to offer, or circumſpeQly to 


endeavour the performance of any thing belonging 
to us; as to tender rent, is to offer it at the time and 
place where and when it ought to be paid; and it 
is an act done to ſave the penalty of a bond, and 
of money for rent, or contract, before diſtreſs or 
action brought. It may be made in purſes, ot 
bags, without ſhewing, or telling the ſame, for it 
is the receiver's buſineſs to put it out, and tell it, 
Co. Litt. 208. a.; and it muſt be by offering the 
bags to the plaintiff, and not holding them under 
his arm. Ney. 74. And every tender at the com- 
mon law, or which is given by ſtatute, muſt be 
made before the writ ſued out. Brown's Tend. 9 
See 21 Jace 1. e. Ib. | bY ; I 
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in Hilary term 1785, it was held, on ſerious ar- 
gument, that a ſubpana in the Exchequer being 
ſaed out before a tender made, was good; contrary 
to the opinion of all the clerks in court, : 

There is a difference in pleading a tender in an fn pleading « 
aQion of debt, and in an action on the caſe z in grain debt, 
debt, the damages are but neceſſary, ſo that in — — 
pleading a tender to ſuch action,“ the defendant mus, in caſe de 
« muſt pray judgment of the damages z” but in' aſ- 4 ie 
umpſit, the damages are principal, and he is to 
plead ** ſemper paratus, with a profert hic in curia, 
and * pray judgment de ulterioribus damnis.” Salk, 

622. 3 Salk. 344» 

If a tender at the day, of corn, or of any other Tender of goods 
goods of a periſhable kind, be pleaded with a re- e be 
fuſal, there is no need to plead “ wncore priſs.“ Pets. 
9 Rep. 70. 1 Infl. 207. 8 | 

Wherever the debt, or duty ariſes, at the time 
of the contract, and is not diſcharged by a tender 
and refuſal, it is not enough for the party who 
pleads the tender, to plead a tender and re- 
fuſal, and wncore priſt; but he muſt alſo plead 
&« touts temps priſt.” Salk. 622. 12 Mad. 152. 

Carth. 413. 

Every requiſite, which is in a particular caſe ne- 
ceſſary to the validity of a tender, muſt in pleading 
ſuch tender be ſhewed to have been complied with ; 
elſe the plea is not good. Salk. 624. 

Tender of ftock, muſt be at the laſt part of the Tender of fteck, 
day it can be accepted. Str. 777. and the uſual 
** muſt be ſet forth. Jbid. 832. 

ime was given by a judge's order to plead oh v4 | 
— * 4. This —_ was not 3 till aſt Toy 
after the four days rule for pleading was expired. „der u of the 
Before the term, * within — — by 
the judge's order, the defendant pleaded a plea of 
tender, which plea was intitled as of the preceding 
term, Aſpinall moved to ſet it aſide, and for leave 
to ſign judgment, Minn, for defendant, ſaid, that 
it was a fair honeſt plea, in its own nature; and 


Tender 


that it was within time, nor after imparlance, but 


as of the laſt term, and an iſſuable plea within the 


meaning of the judge's order. Though he acknow- 
| ledged that a plea in abatement (though in ſtrict- 
neſs indeed iſſuable) would not be ſo; becauſe it 
tended to delay the plaintiff, The court concurred 
entirely in what Vinn had urged in ſupport of the 
regularity of the plea. 1 Burr. 59. 

A right to damages, on account of non-payment 
of a debt, or  non-performance of a duty, may, 
after being taken away by a tender and refuſal, be 
revived again by a demand, ſubſequent to the ten- 
der and refuſal; a new cauſe of action ariſes from 
the non-payment 'or the non-performance thereof, 
upon ſuch demand, 5 Bac. Ar. 12. Brownl. 71, ; 
and therefore the plaintiff may reply ſuch ſubſequent 
demand and refuſal by the defendant, which, if 
proved, plaintiff muſt have a verdict. If upon a 
tender pleaded the plaintiff will not receive the 
money but take iſſue upon the tender, and it is 
found againſt him, the money is loſt for ever. Ct, 
Lit. 207. Hob. 199. Ld. Ray. 642. © 

If plaintiff takes If the plaintiff take iſſue on the tender only, he 
iſſue on the ten- may ſtill take the money out of court, for by tak- 
— out of ing it, he does not admit the ſame to be right; and 
court j and pro- if he take the money out, and means to confeſs the 


_ - _—_ tender, he may proceed for further damages, on the 
general iſſue, 


Freſh demand 
and refuſal, 


damages, 
Tender by | « Tender of amends may be made by juſtices of 
juſtices, ce the peace, within a month after notice given of 


« an action intended to be brought againſt them 
„ for any thing done by them in the execution of 
their office, and they may plead the ſame with 

Not Guilty, and any other plea, with leave of 

< the court; and in caſe they ſhall negle& to make 

„ ſuch tender, they may, before iſſue joined, pay 

money into court, 24 Geo. 2. c. 44. /. 24. Be- 
fore a juſtice is allowed to pay money into court, 

on an action of falſe impriſonment, it muſt appear 
that he is ſued as a juſtice, for ſome miſbehaviovr 

in his office, 2 Black, Rep. 859. 2 
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The defendant may, to à treſpaſs guare clauſum Treſyaſs, 1 
Fregit, plead a diſclaimer, and that the treſpaſs was 
by negligence, or involuntary, and tender of ſuffi- 


| cient amends before action brought ; whereupon, | ; 


or on ſome of them, the plaintiff ſhall be enforced 
to join iſſue, Stat. 21 Jac. 1. c. 16. 5 
ender may be made before action, for any un- Under dre 


lawful act done by a perſon who has diſtrained for for rent. 


rent juſtly due, 11 Geo. 2. c. 12 203 likewiſe in 
diſtraining for money juſtly due for the relief of the 
poor. 17 Ceo. 2. c. 38. fr 10 - RF tt 

A tender in any money coined at the Mint, upon any m 
which there is the king's ſtamp, is good; for all ſuch coined at the 
money is good in proportion to its value, without a i goes, 
proclamation. Salt. 446. Comb. 387. | 

To an avowry for damage feaſant in repleyin, To an avowry 
tender muſt be pleaded to have been made before = — fea. 
impounding; for it is not within the fatute of Fac. 10 be made 
1. which goes only to treſpaſs, where tender of 
amends may be pleaded to have been made at any 
time before action brought. Lutw. 1596. ; 

To an avowry for rent, the plaintiff may plead a In a plea in bar 
tender and refuſal, without bringing the money in- of tender or rent 
to court, becauſe if the diſtreſs were not rightfully — ought 
taken, the defendant muſt anſwer the plaintiff his not to be | 
damages, Bull. 60. Salk. 584. _ © brovght into 

But if the diſtreſs were rightfully taken, the plain- 
tiff cannot plead tender of rent and coſts, in bar of 
an avowry for rent in any caſe, unleſs the diftreſs 
was made of corn, graſs, &c, growing on the pre- 

ON then ſuch plea is given by 11 Geo, 2. 
c. 19. /. 9. | | 8 

A tender of a bank note as money, is not ſtrictly Bunk note no 
ſpeaking a good tender; but if the tenderer offer to 8994 tender. 
get money for the note, this makes it a good tender, | 
Eq. Caſ. Abr. 319. Same doctrine by Lord Mansfield 
at Guildhall, Hil. 16. Geo. 3. 7 
On a plea of tender, if the money be not paid 17 the money be 
into court, the plaintiff may fign judgment. Ser, not paid into 
638. Mr. Heberden is to receive it, and write 4 . 
receipt in the margin of the plea, which is to de 

p 9 ſigned 


| figned by counſel, and filed with the clerk of the 


papers. LS: ae 
Defendant can- If there is a plea of tender as to part, and ny 
ho plead-mr Aſſampſit as to the reſidue, and the iſſue on the ten- 
— and a der being found for the defendant, the balance 
tender as to part, proved is under 403. yet the defendant, though 
es within the juriſdiction of the county court of 
Middleſex, is not intitled to coſts. 23 Geo. 2, c. 33. 
J- 19. Nor if the debt is reduced under 40s. by a 
ſct-off, Doug. 431, 432. N 


Abatement. 


Coverture plead- ND the ſaid Mary in her own proper perſon 

ed in abatement. comes and prays judgment of the bill afore- 

19,19 ation bY ſaid of the ſaid John, becauſe ſhe ſays that ſhe now is, 
and before the exhibiting the ſaid bill of the ſaid 
John, was, and ever ſince hath been, covert and 
married to one Villiam Morris then and till ber 
huſband, to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid, and this the ſaid Mary is ready 
to verify; wherefore becauſe the ſaid Milliam Morri 
is not named in the ſaid bill, the ſaid Mary prays 
judgment of the bill aforeſaid, and that the ſame 
may be quaſhed, c. ; . 

J. M 


Miſnomer And Jobn Stout, againſt whom the original writ 
pleaded in the hath been iſſued, by the name of Thomas Stunt, 
ariſtian vame in his proper perſon comes and pleads that be 
ro an afticy by K g 
original. was baptized by the name of John, to wit, at 
Weſtmin/ler aforeſaid, and by the name of John, 
bath always hitherto fince his baptiſm been called 
and known; without this, that the ſaid Jahn now is, 
or at the time of ſuing forth of the ſaid original writ 
of the ſaid James was, or ever before had been, 0! 
ever ſince hath been called by the chriſtian name of 
Thomas, as by the ſaid writ is above ſuppoſed; and 
this he the ſaid Johr' is ready to verify: wherefore 
he prays judgment of the ſaid writ, and that the 
ſame may be quaſhed, &;, - * 
* 4 F. M. 
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Abatement, 


* 


1 The defendant is to file this plea and aß davit 
8 — on a, treble penny ſtamp) with the clerk 


James 2 pl aintiff, 
n 


N 
t 


; Gs papers. 


In the King's Bench. 2 
John Stout, ſued by the name of 
' Thomas Stout, defendant. 
Jebn Stout, of, Se. mealman, the defendant 
in this cauſe, maketh oath and faith, That the Agidavit to de 
plea hereto annexed is true in ſubſtance, and annexed to plea, 
matter of fact. | * 
Sworn, Ce. John Stout. 
To be ſworn before a judge, and ingroſſed on a 
treble ſix penny ſtampt paper, and annexed to the 
lea. 8 


— 


And the ſaid James ſays, That notwithſtanding Replication to a 
any thing by the ſaid Fobn above in pleading al- f dhe fue. 
Jedged, the ſaid bill ought not to be quaſhed, be- tht defendant is 
cauſe he ſays, that the ſaid John, at the time of the known as well 

, exhibiting the bill of the ſaid James, and before, nenn. 
was called and known as well by the name of Hody 
as by the name of Oddy, as by the ſaid bill is above 


ſuppoſed ; and this he prays may be inquired of by 


the country, &c, 

And the ſaid John in his own perſon comes and Partnerſhip 
defends the wrong and injury, when, &c. and prays EE 
judgment of the bill atoreſaid, becauſe he ſays, 

That the aforeſaid ſuppoſed promiſes and under- 

takings in the ſaid declaration mentioned, if any 

were made, were and each of them was made by 

the ſaid John Mead and Fohn Wilſon, Charles 

Roberts and Michael Tew, jointly, and not by the 

ſaid John Mead only, which ſaid John Wilſon, 

Charles Roberts and Michael Tei ate till alive; to 

wit, the ſaid Jobs Wilſan, in the iſland of 

the ſaid Charles Roberts, late at Liverpool, in the 

county of Lancaſter, but now on a voyage at ſea, 

and the ſaid Michael Tru, in Liverpool aforeſaid ; 

and this the ſaid Jahn Mead is ready to verify; 

Wherefore, ' becauſe the ſaid Fohn Wilſon, Charles 
A; + G on 5»; MT 


/ 


5 


Seneral Iſſues. 


. General Jues. 
Reberts, and Michael Tew are not named in the 44 


writ, the ſaid John Mead prays judgment of the fad 
bill, and that.the ſame may be W 
; | | + J. . B. . 

If a plea in abatement is to be pleaded in an action 
brought by original. Vide my New Inſtr. Cler. in 
C. P. for precedents. 321 t 32 3. 5 


General Jſues. 

HE general iſſue, or general plea is, what tra- 
_ verſes, thwarts, and denies at once the 
whole declaration, without offering any ſpecial 
matter whereby to evade it; as in treſpaſſes either vi 
et armis, or on the caſe non culpabilis, not guilty in 
debt upon contract, nil debet, he owes nothing; ih 
debt on bond, non eff factum, it is not his deed, or 
on an aſſumpſit, non aſſumpſit, he made no ſuch 
promiſe, Or in a real action, nul tort, no wrong 
done; nul deſſeiſin, no deſſeiſin; and in a writ of 
right, the miſe or iſſue is, that the tenant has more 
right to hold, than the demandant has to demand. 
Theſe pleas are called the general iſſue, becavſe by 
importing an abſolute and general denial of what is 
alledged in the declaration, they amount at once to 
an iflue, by which it is meant a fact affirmed on one 

fide, and denied on the other. | 
No general ifſue need be ſigned by counſel, but 
it is to be ingroſſed and delivered on a treble penny 
mpt paper, and delivered to the attorney for the 
plaintiff, 'or' may be entered in a book with the 
clerk of the judgments, pay 6 d. a 
And the laid John, by R. C. his attorney, come: 
and defends the wrong and injury, when, Cc. and 


' fays, that he did not undertake and promiſe, in 


manner and form as the ſaid A. B. hath above 


thereof complained againſt him, and of this he pus 


Nen off factum. 


8 


bimſelf upon the country, &c, | 
And the ſaid John, by R. C. his attorney, 


comes and defends the wrong and injury, _ 
& 


-— 
— 
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Ec. and ſays, that he ought not to be charged wi tb 
the laid debt, by virtue of the ſaid writing obliga- oh 


tory, becauſe he ſaith, that the ſaid writing obli- 
gatory is not his d-ed 3 and of this he puts himſelf 
upon the country, Cc. ' js Þ 
And ſays, that he ought not to be charged with Nen f. fafumio = 
the payment of the ſaid debt, by virtue of the ſaid —.— un 
indenture, becauſe he ſaith, that the ſaid indenture 
is not his deed z and of this he puts himſelf upon the 
country, S. Lito 07 n. 
And fays, that he does not owe to the ſaid Nil dt. 
plaintiff the ſaid 100 J. or any part thereof, in man- 
ner and form as the ſaid Richard hath above thereof 
complained againſt him; and of this he puts him- 
ſelf upon the country, S. 5 
That he doth not owe to our ſaid lord the king, Nil de toe 
and to the ſaid Richard, who ſues as aforeſaid, the 2 bam action. 
ſaid 100 J. or any part thereof, in manner and form 
as the ſaid Richard hath above thereof complained 
againſt him; and of this he puts himſelf upon the 
country, &c, RET 1 2 
That the ſaid A. B. in bis life-time did not un- Non aſſumpft by 
dertake and promiſe, in manner and form as the net. 
ſaid Richard hath above thereof complained againſt : 
him; and of this he puts himſelf upon the country, 


"of : a 2 
That he doth not detain from the ſaid Richard Plea to an ation 
the aid indenture of leaſe, in manner and form as in detinue. 
the ſaid Richard hath above thereof complained 
againſt him; and of this he puts himſelf upon the 
country, &c. d | 
That he is not guilty of the treſpaſs aforeſaid Not guilty in 
above laid to his charge, in manner and form as ueſpalt. 
the ſaid Richard hath above thereof complained 
againſt him ; and of this he puts himſelf upon the 
country, &c, | 
That he is not guilty of the treſpaſs and aſſault, in Not guilty ia 
manner and form as the ſaid Richard hath above weſosſe and 
thereof complained againſt him; and of this he 
puts himſelf upon the country, &c, 
| Oz That 
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wt puilty in That he is not guilty of the premiſes above laid 
2 to his charge, in manner and form as the ſaid 
Richard hath above thereof complained againſt 
him; and of this he puts himſelf upon the country, 
8 : | 
Non aſſumpfit And the ſaid John, by J. S. his attorney, comes 
| e and defends the wrong and injury, when, Cc. and 
eee 1d. ſays, that he did not promiſe and undertake, in 
Paper, and need manner and form as the ſaid Benjamin hath above 
1 bY thereof complained againſt him; and of this he puts 
| himſelf-upon the country, &c. 
Benjamin Philpat, Plaintiff, 
In the King's Bench. and , 
8 John Shears, Defendant. 
ber wer ſet-off. Take notice that the above defendant will at the 
labour with trial of this cauſe give in evidence, and inſiſt, 
borſes, &, that the plaintiff before, and at the time of the 
commencement of this ſuit, was, and ſtill is in- 
debted unto the ſaid defendant, in the ſum of 200/, 
for the uſe and hire of divers horſes, mares, and 
geldings, by him the ſaid defendant let to hire to 
8 the ſaid plaintiff, and at his requeſt, and for the 
lakes Kang carriage of divers goods, wares, and merchandizes, 
attorney, and if Of the ſaid plaintiff, at his like requeſt, in divers 
neceſſary to be waggons, Carts, and other carriages of the ſaid de- 
<=: apap ga fendant, and at his like requeſt; and for the work 
duced ingroſſed and labour of the ſaid defendant by him and his ſer- 
2 1d, vants, with his horſes, carts, waggons, and other 
ampt-Paper. carriages done and performed for the ſaid plaintiff, 
and at his like requeſt ; and alſo for the work and 
labour, care and diligence of the ſaid defendant, 
by him before then done and performed for the 
ſaig plaintiff, and at his like requeſt ; and alſo for 
money paid, laid out, and expended by the de- 
fendant for the ſaid plaintiff, and at his like requeſt; 
and for money by the ſaid defendant before then 
lent and advanced to the ſaid plaintiff, and at bis 
like requeſt ; and for money by the ſaid plaintiff be- 
fore then had and received to and for the uſe of the 
ſaid defendant, and for divers goods, wares, and mer- 
chandizes 
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chandizes by the ſaid defendant before that time 
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ſold and delivered to the ſaid plaintiff, and at his 


requeſt ; and for money due and owing from the 
ſaid plaintiff to the ſaid defendant upon an account 
ſlated between them; which ſaid ſum of 200 J. is 
fill due and owing from the ſaid plaintiff to the 
ſaid defendant, and out of which ſum, he the ſaid 
defendant will, at the trial of this cauſe, ſet off and 
allow the ſaid plaintiff ſo much againſt any de- 
mands of the ſaid plaintiff, to be proved at the ſaid 
trial, as will be ſufficient to ſatisfy ſach demand, 
purſuant to the ſtatute in ſuch caſe made and pro- 


vided, Dated the 11th day of November 1785. 


Yours, &c. | 
To Mr, A. B. Plain- | FJ. S. Defendant's 
tiff's Attorney. Attorney. 
In the King's Bench. 
Edward Wills, plaintiff, 
Between and 


* . Leonard Hill, Defendant. 


Take notice, That the above defendant will, at Notice of ſet- off 


the trial of this cauſe, give in evidence and inſiſt, 
that he the ſaid defendant heretofore, to wit, in 
this preſent Trinity term, in the twenty-third year 
of the reign of our lord the now king, in the court 
of our ſaid lord the king, before the king bimſelf 
(the ſaid court then and ſtill being holden at st- 
minſter, in the county of Middleſex) by bill, with- 
out the writ of our ſaid lord the king, and by the 


on a judgment in 


the K. B. 


N. B. Put the 
non aſſumſ fit firſt, 5 


conſideration and judgment of the ſame eourt, reco- 


vered againſt the above - named plaintiff 411. 105. 
which, in and by the ſaid court, were then and there 
adjudged to the ſaid defendant, for his damages 
which he had ſuſtained, as well by reaſon of the 
not performing certain promiſes and undertakings 
then lately made by the ſaid plaintiff to the ſaid de- 
fendant, and whereof he the ſaid plaintiff was con- 
victed, as for his coſts and charges by him about his 
ſuit in that behalf expended, as by the record and 
proceedings thereof, remaining in the ſaid court af 

O4 our 


our ſaid lord the king, before the king himſelf, 

to wit, at Veſtminſler aforeſaid, more fully appears; 
which ſaid judgment is ſtill in full force and effect, 

not reverſed, fatished, or otherwiſe vacated; and 

that under and by virtue of the ſaid judgment, he 

the ſaid plaintiff, before and at the time of the com- 
mencement of this ſuit, was, and ſtill is, indebted 

to the ſaid defendant in a large' ſum of money, to 

wit, in the ſum of 41/7. 10s. recovered thereby; 

and out of which ſaid ſum of money he the ſaid 
defendant will at the ſaid trial, ſet off and allow to 

the ſaid plaintiff, ſo much thereof againſt any de- 
mand of him the ſaid plaintiff, to be proved at the 

ſaid trial, as will be ſufficient to ſatisfy and diſ- 
charge ſuch demand, according to the form of the 
ſtatute in ſuch caſe made and provided, Dated, 
Tc, = , el 
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Nen aſſumę ſe, ND the ſaid Joby, by J. B. his attorney, 
and the fiatute comes and defends the wrong and injury, 
of imitations. Yhen, Ec. and ſays, That he did not undertake 
5 and promiſe, in manner and form as the ſaid 
ro be iogroſſed Richard hath above thereof complained againſt him; 
on treble penny, and of this he puts himſelf upon the country, Cc. 
and flies with And for further plea in this behalf, the ſaid John, 
— by leave of the court here, for this purpoſe firſt had 
and obtained, according to the form of the ſtatute 

in ſuch caſe made and provided, ſays, that the ſaid 

Richard ought not to have or maintain his aforeſaid 

action thereof againſt him the ſaid John, becauſe he 

ſaith, that he did not undertake or promiſe, at any 

time within the ſpace of ſix years next before the 

exhibiting the bill of the ſaid Richard in manner and 

form as the ſaid Richard hath above thereof com- 

plained againft him the ſaid John; and this the ſaid 

Jiobn is ready to verify, wherefore he prays judg- 

ment, if the ſaid Richard ought to have or maintain 

his aforeſaid action thereof againſt him, &c. 7. 10 


1. And 
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And the ſaid Richard, as to the (aid plea of the Replication, 


ſaid John, by him ſecondly above pleaded in bar, 
ſays, that he ought not to be barred from having or 


maintaining his aforeſaid action thereof againft him, 


becauſe he ſays, that the ſaid Jobn did, within fix 
years next before the exhibiting the bill of him the 
ſaid Richard, to wit, on the day of 


in the year of our Lord 1783, at WW:ftminfter fore. | 


ſaid, undertake and promiſe, in manner and form 
as the ſaid Richard hath above thereof complained 
againſt him; and this he prays may be inquired of 
by the county. And the ſaid John doth the like, 


ſaid other iſſue above joined, let a jury thereupon 
come before our lord the king at Veſiminſter, on 
Ec. twelve, c. by whom, &c. and who neither, 
Ec. to recognize, &c, becauſe as well, &c, 


| . Plea of ſet- off 
And the faid John, by R. P. his attorney, comes ON 3 
paid, laid out, 
nd had and 


and defends the wrong and injury, when, Oc. and 


ſays, that the ſaid Richard ought not to have his, 
aforeſaid action thereof maintained againſt him, receives. 


becauſe he ſays, that the ſaid Richard, at the time 
of the exhibiting the bill of the ſaid Richard againſt 
the ſaid Jobn, and before, that is to ſay, on the 1ſt 
day of June, in the year of our Lord 1782, at Veſi- 
minſter aforeſaid, in the county of Middleſex, was 
and ſtill is indebted to the ſaid John in more money 
than the money due and owing from the faid Joh 
to the ſaid Richard, upon or by virtue of the ſeveral 
promiſes and undertakings in the ſaid declaration 
mentioned (that is to ſay), in the ſum of 1001. of 
lawful money of Great Britain, far ſo much money 
of the ſaid John, by the ſaid Fobn to the ſaid Richard, 
and at his ſpecial inſtance and requeſt, before that 
time lent and advanced; and in the further ſum of 
100 l. of like lawful money, for ſo much money 
before that time paid, laid out, and expended by 
the ſaid Jobn, to and for the uſe of the ſaid Richard, 
and at his ſpecial inſtance and requeſt; and in the 
further ſum of 1001, of like lawful money, for money 


by 


N. B. This te- 
plication the 
2 clerk of the pa- 
c. Therefore, as well to try this iſſue, as the pers draws, and 
there nerds no 
counſel's hand, 
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by the faid Richard before that time had and re- 


ceived, to and for the uſe of the ſaid John. And 
the ſaid John further ſays, that the ſaid ſeveral ſums 
of money ſo due and owing from the ſaid Richard 
to the ſaid Fohn, as aforeſaid, exceed the damages 
ſuſtained by the ſaid Richard, by reaſon of the not 
performing the ſaid ſeveral promiſes and undertak- 
ings of the ſaid John, in the ſaid declaration men- 
tioned ; and that out of ſuch ſeveral ſums of money, 
he the ſaid John is willing, and hereby offers to ſet 
off and allow to the ſaid Richard, ſo much money 
as the damages ſuſtained by the ſaid Richard, by 
reaſon of the-not performing of the ſaid ſeveral pro- 
miſes and undertakings of him the ſaid John, men- 
tioned in the ſaid declaration of the ſaid Richard, 
amount unto; and this the ſaid John is ready to 
verify: Wherefore he prays judgment, if the ſaid 


Richard ought to have his aforeſaid action thereof 


Replication was 
not indebted, 


Satisfaction 
charge of tlie 
promiſes, 


maintained againſt him, Cc. J. Morgan. 

And the ſaid Richard ſays, That he, by reaſon 
of any thing by the ſaid John above in pleading al- 
ledged, ought not to be barred from having and 
maintaining his aforeſaid action thereof againſt the 
ſaid John, becauſe he ſays, that he the ſaid Richard . 
was not, nor is indebted to the ſaid John in manner 
and form as the ſaid Fchn hath, in his aforeſaid 
plea above alledged; and this the ſaid Richard 
prays may be inquired of by the country; and the 
ſaid Jahn doth the like, c. Therefore as well to 
try this iſſue, as the ſaid other iſſue above joined, 
let a jury thereupon come on, &c. 

And the ſaid Zohn, by S. U. his attorney, comes 
and defends the wrong and injury, when, &c. and 
ſays, that the faid Richard ought not to have or 
maintain his aforeſaid action thereof again him, 
becauſe he ſays, that after the making of the ſe- 
veral promiſes and undertakings in the ſaid declara- 
tion mentioned, to wit, on the firſt day of May, in 
the year of our Lord 1784, at London aforeſaid, in 


the pariſh and ward aforeſaid, the ſaid John 2 


Special; Pleas; | 


and there delivered to the ſaid Richard one hogſhead 
of ſugar, in full ſatisfaction and diſcharge of the 
ſaid ſeveral promiſes and undertakings in the ſaid 
declaration mentioned; and which ſaid hogſhead of 
ſugar the ſaid Richard then and there accepted and 
received, in full ſatisfaction and diſcharge of the 
ſaid ſeveral promiſes in the ſaid declaration men- 
tioned ; and this he the ſaid John is ready to verify; 
wherefore he prays judgment, if the ſaid Richard 
ought to have or maintain his aforeſaid action 
thereof againſt him, c. J. A. 

And the ſaid Richard as to the ſaid plea of the Replication 
ſaid John, by him above pleaded in bar, ſays, That — 
he, by reaſon of any thing by the ſaid Jahn above 
in his aforeſaid plea alledged, ought not to be barred 
from having and maintaining his aforeſaid action 
thereof againſt him, becauſe proteſting that the 
ſaid John did not deliver to him the ſaid Richard 
the ſaid hogſhead of ſugar in the ſaid plea men- 
tioned, in full ſatisfaction and diſcharge of all, or 
any or either of the ſaid promiſes and undertakings 
in the ſaid declaration mentioned: Nevertheleſs, for 
replication in this behalf, the ſaid Richard ſays, 
that he did not receive or accept the ſaid hogſhead | 
of ſugar, in full ſatisfaction or diſcharge of the 
ſaid promiſes in the ſaid declaration above men- 
tioned, or of any or of either of them, in manner 
and form as the ſaid Richard bath above in his 
aforeſaid plea in that behalf alledged; and this the 
ſaid Jahn prays may be inquired of by the country 
o- the ſaid Richard doth the like, &c. Therefore, 

c. 

And the ſaid T. by A. B. his attorney, comes Plea of tender to 
and defends the wrong and injury, when, &c. ; and *Þ* whole of the 
as to the ſaid ſeveral promiſes and undertakings in 4% ,.. in = 
the ſaid declaration mentioned, except as to 4 /. and declaration. 
45. parcel of the ſaid ſeveral ſums of money in the 
ſaid declaration mentioned, he the ſaid T. ſays, 

That he djd not undertake and promiſe, in manner 
and form as the ſaid J. hath above thereof com- 
 _ plained 
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| | plained againſt him, and of this he puts himſelf 
N. B. This is upon the country: And as to 44. and 4s. parcel 

now the ge- of the ſaid ſeveral ſums of money in the ſaid de- 


neral plea 1n 


both courts, Claration mentioned, he the ſaid T. ſays, That the 


ſaid J. ought not to have or maintain his aforeſaid 

action in this behaif againſt him the ſaid T. to re- 

cover any further damages than the ſaid 41. and 45. 

becauſe he ſays, That he the ſaid T. from the time 

of making the ſaid promiſes and undertakings in 

the ſaid declaration mentioned; as to the ſaid 40. 

and 45. ways hitherto was, and ſtill is, ready to 

pay to the ſaid J. the ſaid ſum of 4 J. and 45.; and 

the ſaid T. before the exhibiting the bill of the ſaid 

J. to wit, on the 22d day of April, in the ſaid 

year of our Lord 1784, at, &c. in the ſaid county, 

tendered and offered to pay to the ſaid J. the ſaid 

41. and 45s.; which ſaid 47. and 4s. he ſaid 7. 

then and there wholly refuſed to receive from the 

ſaid T.; and the ſaid T. now brings the ſaid 4], 

and 4s. here into court, ready to be paid to the 

ſaid F. if he the ſaid J. will accept the ſame ; and 

this he is ready to verify; wherefore he prays judy- 

ment, if the ſaid 7. ought to have or maintain his 

aforeſaid action thereof againſt him, to recover any 

more or greater damages than the ſaid 4/. and 4s. 

in this behalf, Sc. FJ. A.. 

Replication. And the ſaid J. as to the ſaid plea of the ſaid 
N, B. Join ive 7. by him above pleaded, as to the ſaid 41. and 45. 
to the on parcel of the ſaid ſeveral ſums of money in the ſaid 
eJunpfit, declaration mentioned, ſays, That he, by reaſon 
of any thing in that plea alledged, ought not to be 

barred from having and maintaining his aforeſaid 

action thereof againſt him the ſaid T. to recover 

his full damages in this behalf; becauſe he 

ſays, that the ſaid T. did not tender or offer to 

pay to the ſaid J. the ſaid 40. and 4s. in manner 

and form as the ſaid T. hath above in pleading 

alledged ; and this he prays may be enquired of 

by the country, and the ſaid T. doth the like, &c. 

Therefore, c, : 

Jun 
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Join iſſue as to the non aſſumpſit, and at the end of If the plaintiff 
the plea of tender, ſay : And hereupon the ſaid plain- — 
tiff freeſy takes and accepts out of court here the for 3 
ſaid 41. and 4 5. ſo tendered and paid into court ag mages, then he 
aforeſaid ; therefore, as to the ſaid 4 J. and 45. the wufk reply thus. 
ſaid plaintiff is ſatisfied z and as to the trial of the 
iſſue above joined between the parties aforeſaid, let 
a jury thereupon come before our lord the king at 
Weſtminſter, on - | next after * 
twelve, Cc. by whom, Cc. and who 
are neither, Ic. becauſe as well, &c. the ſame day 
is given to the parties aforeſaid, at the ſame place. 
N. B. This iſſue is made up at the clerk of the 
apers. | 
N Becauſe he ſays, that he the ſaid defendant, Plea of infancy, 
at the time of the making the ſaid ſeveral promiſes 
and undertakings in the ſaid declaration mentioned, 
was under the age of 21 years, to wit, of the age 
of 18 years, and no more, to wit, at London afore- 
ſaid, in, &c, and this he is ready to verify; where- 
= &c, no wy , B. Bw! 
And the ſaid Roger, . his attorney, comes Plea of a judg- 
and defends the — Ae when, Oc. and wr 
ſays, that the ſaid C. ought not to have or main- * * * "_ 
tain his aforeſaid action thereof againſt him, be- 
cauſe, he ſays, that heretofore, to wit, in Trinity 
term, in the 24th year of the reign of his preſent 
majeſty, the ſaid C. impleaded the ſaid Roger, in 
the court of our lord the king, of the bench at 
W:/tminſter, in the county of Middleſex, before 
Alexander lord Loughborough, and his companions, 
then his majeſty's juſtices of the bench, in à plea 
of treſpaſs on the caſe, on promiſes, to the damage 
of the ſaid C. of 60 J. on occafion of the not per- 
forming the very ſame identical promiſes and under- 
takings in the ſaid declaration mentioned, and ſuch 
proceedings were thereupon had in the ſaid court 
of the bench aforeſaid ; that afterwards, to wit, 
in that very ſame Trinity term, in the 24th year 
aforeſaid, the ſaid C, by the conſideration and judg- 
ment of the faid court of the bench, recovered 
againſt 
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© againſt the ſaid R. in that plea 60 J. for his da- 


mages which he had ſuſtained, on occaſion of the 


not performing the ſaid promiſes and ynder. 
takings, in the ſaid declaration: mentioned, and 


whereof the ſaid Roger was convicted, as by the 
record, and proceedings thereof, remaining in the 
ſaid court of the bench aforeſaid, at Meſiminſſer 
aforeſaid, more fully appears; which ſaid judg- 
ment ſtill remains in its full force, ſtrength and 
effect, not in the. leaft vacated, ſet aſide, paid off, 
annulled, ſatisfied or diſcharged ; and this he is 


ready to verify by the ſaid record; wherefore he 
prays judgment, if the ſaid C. ought to have his 


aforeſaid action thereof maintained againſt him, 
Sc. J. Morgan, 


The like pleaof And the ſaid J. and . by J. T. their attorney, 
2 judgment recc= come and defend the wrong and injury, when, &. 


vered ig, debt, 


and ſay, that the ſaid . ought not to have his 
aforeſaid action thereof maintained againſt them, 
becauſe they ſay, that the ſaid V. heretofore, to 
wit, in term, in the year of the reign 
of his preſent Majeſty, impleaded the ſaid J. and 
W. in his Majeſty's court before Alexander Lord 
Loughborough and his companions, then his Majeſty's 
Juſtices of the Bench, at Weſiminſier, in a certain 
plea of debt, for 800 J. of and upon the ſaid iden- 
tical writing obligatory in the ſaid declaration 
mentioned, and ſuch proceedings were thereon had, 
in the ſaid court of the Bench, in that plea, that 


the ſaid V. afterwards, to wit, in that very ſame 


term, in the year aforeſaid, by the confidera- 
tion and judgment of that court, recovered in the 
ſaid plea, againſt the ſaid F. and FF. his debt afore- 
ſaid, and alſo 5 J. which in the ſaid court of the 
Bench, in that plea, were adjudgeq; to him, as well 
for his damages which he had ſuſtained, on occa- 
ſion of the detaining of the ſaid debt, as for bis 
coſts and charges by him laid out about his ſuit in 
that behalf, whereof the ſaid J. and W. were con- 
victed, as by the record, and proceedings there, 
{ill cemaining in the ſaid court of the Bench 2t 

3 H aſimiaſir 
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inter aforeſaid, more fully and at large ap- 
2 ſaid judgment At vabidablle 12 full 
force, ſtrength, and effect, not in the leaſt ſatisfied 
or diſcharged ; and this they the ſaid FJ. and W. are 
ready to verify, by the ſaid record ; wherefore they 
pray judgment, if the ſaid W. ought to have his 
aforeſaid action thereof maintained againſt them, &c. 

F. Morgan. 

Arid the ſaid James, by F. M. his attorney, Plea of non aſ- 
comes and defends the wrong and injury, when, &c. r 
and ſays, That he did not undertake and promiſe, n 
in manner and form as the ſaid John hath above 
thereof complained againſt him; and of this he puts 
himſelf upon the country, &c. And for further 
plea in this behalf, by leave of the court here for 
this purpoſe firſt had and obtained, according to 
the form of the ſtatute in ſuch caſe made and pro- 


s vided, the ſaid James ſays, that the ſaid John 
„ ought not to have or maintain his aforeſaid action 
0 


thereof againſt him the ſaid James, becauſe he ſays, 3 


2 RAS that he hath fully adminiſtered all and fingular the 

d goods and chattels, which were of the ſaid B. C. 

« deceaſed, at the time of his death, which have ever 

4 come to or been in his hands to be- adminiſtered, 

in to wit, at London aforeſaid, &c.; and that he the 

4 ſaid James hath not, nor had he, on the day of 

1 exhibiting the bill of the ſaid John, or hath he had, / 

U 


at any time ſince, any goods or chattels which 


at were of the ſaid Benjamin at tHe time of his death, 
ne in the hands of the ſaid James to be adminiſtered; 
a and this he the ſaid James is ready to verify; 
be wherefore he prays judgment if the ſaid John ought 
te- 


to have or maintain his aforeſaid action againſt 
the him, &c, H. Ruſſell. 

Non aſſump. And for further plea, by leave of Plene adminiflra- 
the court, Cc. ſays, that the ſaid S. hath fully ad- = and a judg- 


bis miniſtered all and fingular the goods and chattels, — Hera a 
Al which were of the ſaid W. at the time of his death, 

by which have ever come to or been in her bands to 

eOl, 


be adminiſtered, to wit, at London aforeſaid, in, &c. 
- and that ſhe the ſaid 8, hath not, nor had ſhe on 
7 ' 


the 
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the day of exhibiting the aforeſaid bill of the ſaid 7. 
or hath ſhe had at any time ſince, any goods or chat. 
tels, which were of the ſaid V. at the time of his 
death, in the hands of the ſaid S. to be adminiſtered; 
and this, &c, wherefore, Sc. And for further plea 
in this behalf, the ſaid S. by leave of the court here 
for this purpoſe firſt had and obtained, according tg 
the form of the ſtatute in that caſe made and pro- 
vided, ſays, that the (ſaid T. ought not to have or 
maintain his aforeſaid action thereof againſt her, 
becauſe ſhe ſays that one B. B. heretofore (that is 
to ſay) in Michaelmas term, in the twentieth year 
of the reign of our lord the now king, in the court 
of our lord the king, before the king himſelf, the 
ſaid court, then and ſtill being held at YY/e/iminſer 
in the ſaid county, by the conſideration and judg- 
ment of the ſaid court, recovered againſt the ſaid $, 
as well a certain debt of 100 J. as alſo 635. for his 
damages which he had ſuſtained, as well by reaſon 
of the detaining of the ſaid debt, as for his coſts 
and charges by him about his ſuit in that behalf 
expended, to be levied of the goods and chattels 
which were of the ſaid V. at the time of his death, 
in her hands to be adminiſtered, if ſhe had ſo much 
in her hands to be adminiſtered, and if ſhe had not 
ſo much in her hands to be adminiſtered, then the 


| 
damages aforeſaid to be levied of the proper goods 
and chattels of the ſaid S. whereof the ſaid S. was 
convicted as by the record, and the proceedings | 
thereof, remaining in the ſaid court of our ſaid lord 2 
the king, before the king himſelf, at Veſiminſbir t 
aforeſaid, more fully appears; which ſaid judgment 
Nill remains in its full force and effect, not paid off, I 
ſatisfied, diſcharged, or made void; and which ſaid 0 
judgment, ſo had and obtained, ws ſo had and I 
obtained for a true and juſt debt of fifty pounds, due 
and owing to the ſaid B. from the ſaid W. at the 2 
time of his death: and the ſaid S. further ſays, that j1 
ſhe hath fully adminiſtered all and ſingular the goods n 
and chattels which were of the ſaid V. at the time a 


of his death, which have ever come to or been — tk 
6 r 


- 
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her hands to be adminiftered (except goods: and 
thattels to the value of 5 s.), to wit, at London afore- 
ſaid, in, Cc. and that the ſaid S. hath not, nor at 
the time of the exhibiting the bill of the ſaid T. or 
at any other time ſince, hitherto had any goods or 
chattels, which were of the ſaid V. at the time 
of his death, in the hands of her the ſaid S. to, be 
adminiſtered (except the ſaid goods and chattels to 
the value of 5 3.) and which are not ſufficient to 
ſatisfy and diſcharge the ſaid judgment, in form 
aforeſaid recovered againſt the ſaid S. as adminiſtra» 
trix as aforeſaid, and which are liable to the pay- 
ment and diſcharge of the ſaid judgment, and are 
bound thereto, and charged therewith, and this 
the is ready to verify; wherefore, Se. 
| I. Baldwin. 
Says that the ſaid plaintiff ought not to have or 


maintain his aforeſaid action thereof againſt him, 7? in the 


becauſe he ſays that he the ſaid defendant, after 
the fourteenth day of May, which was in the year 
of our Lord 1729, to wit, on the firſt day of 
Auguſt, in the year of our Lord 1784, to wit, at 
London aforeſaid, in, &c. became a bankrupt within 
the intent and meaning of the ſeveral ſtatutes made 
and yet in force concerning bankrupts; and that 
the ſeveral cauſes of action aforeſaid, in the ſaid 
declaration mentioned, did, and each, and every 
of them did accrue before ſuch time as he the ſaid 
defendant became a bankrupt, to wit, at Londen 
aforeſaid, in, Ic. and of this he puts himſelf upon 
the country, Sc. F. A. 
By flat. 5 Geo. c. 30. f. 7. The bankrupt 
may plead this plea generally; and it muſt con- 


clude to the country. Vid: x Peere V. 240. 
10 Med. 160. b 1 


defendant, 


And the ſaid Fames, by Thomas Medley, his Ples nul tiel re- 


attorney, comes and defends the wrong and in- 
Jury, when, &c. and ſays, that the ſaid Foe! ought 
not to have or maintain his aforeſaid action thereof 
againſt him the ſaid James, becauſe he ſays, that 
there is not any fuch record of recovery againſt him 

P the 


cord to an action 
on the judgment. 
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- the ſaid James, at the ſuit of the ſaid Joel, in man. 
ner and form as the ſaid Foe! hath above declared 
againſt him the faid James; and this he is ready to 
verify; wherefore he prays judgment, if the ſaid 
Joel ought to have or maintain his aforeſaid action 
thereof againſt him, &c, 5 
Replication. And the. ſaid Joel, as to the ſaid plea of the ſaid 
James, ſays, That he, by reaſon of any thing by 
him alledged, ought not to be barred from having 
or maintaining his aforeſaid action thereof againſt 
him the ſaid James, becauſe he ſays that there is 
ſuch a record of recovery againſt him the ſaid Jama 
remaining in the ſaid court of our ſaid lord the king, 
before the king himſelf, in manner and form as the 
ſaid Joel hath by his declaration above alledged ; and 
this he the ſaid oel is ready to verify by the ſaid re- 
cord, and that the ſame may be inſpected, &c. ; and 
becauſe the ſaid Joe! hath not ready the ſaid record 
to be produced, day is given to the ſaid Joel, before 
our lord the king at Weſtminſter, until — next 
after to have the ſame ready to be be produced; 
the ſame day is given to the ſaid James, &c, 
Muſt give tem If a judgment or matter of record of the ſame 
and number- court be pleaded, the party pleading the ſame muſ 
roll,ifdemanded. on demand give a note in writing of the term and 
number-roll whereon ſuch judgment or matter of 
record is entered and filed, or in default thereof the 
plea is not to be received. N. on R. Trin. 5. and 
Ges. 2. | 


Of moving the Court to abide by Plu. 


If the defendant pleads a ſpecial plea, as a judg- 
ment recovered in another court for the ſame cauſe, 
or ſuch a plea as you think he will not abide d), 
you may move the court for him to ſtand by ſuch 
plea, or plead ſuch other on the morrow as he wil 

ſtand by, which is done by a counſel's hand; cart 


it to the clerk of the rules, who will draw up rule 
accordingly, pay him 5 s. counſel 10s. 6d, make? 


cop) | 


* . 4 


Abibing by the Pfea :. it 


copy, and leave it at defendant's attorney's houſe z 
but remember, if he abides by the plea, you will not 
be allowed this in coſts, ' 8 

If he does not plead a new plea, then proceed 
on, by making up the paper-book, | 

If it be towards the end of the term (that the In caſe of a dile« 
plaintiff may have ſufficient time to give notice of AO 
trial), the court will order the defendant, if he will the coun will 
not abide by his plea to plead another inſtantly, order defendant 
provided always that the time allowed by the com- ERS 
mon rule to plead be expired; and the practice is 
the ſame with regard to frivolous demurrers, N. on 
rue, T. 5 & 6 Geo. 2. > 5 

The defendant cannot waive the general iſſue, Cannot waive 
and inſtead thereof give a ſpecial plea or demurrer, 1 — 
nor waive a general demurrer, and give a ſpecial de- 4 
murrer, or ſpecial plea, ibid. But if a ſpectal plea or But if fpecial he 
ſpecial demurrer be given in, and the book is made may. | 
up, and delivered to the defendant's attorney, he 
may ſtrike out the ſpecial plea of demurrer, and re- 
turn it with the general iſſue or general demurrer, 
ibid. And though he is tied down by a rule of 44 | 
court, or an order to plead iſſuably, and take ſhort t the 
notice of trial, and the plaintiff replies, yet he may don. 
demur to the replication, without breach of the 
rule or order. bid. 

Under this rule the defendant cannot plead an- Conſrudlon of 


other ſpecial plea, only the general iſſue (unleſs ſuch the rule, 


ſpecial plea goes to the merits) then the court will give 


leave to plead it. 


Replication, Rejoinder, Surrejoinder, and 
; Surrebutter, 
ON all ſpecial rules given by the maſter, as to What time to 


reply, rejoin, ſurrejoin, rebut, plead in bar, join in reply on rule 
demurrer, enter the iſſue or demurrer, on the part of given, 


the defendant, the party who is to do the act is to 


be ſerved with a copy of the rule, and hath four days 
P 2 time, 


-» 
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timo, ercluſtue, after the ſervice of the rule to reply, &e, 
and if judgment be ſigned, or other proceedings had 
within that time, the ſame will be ſet aſide, N. on 
R. Trin. 1 Geo. 2. 1 98 
Sunday, or any Holiday on which the court does 
not fit, if it be not the laſt four days, is to be ac- 
counted a day within thoſe rules. e 
To comp?! plain- To compel the party to reply, &c, get a rule 
( uf to reply, from the mafter entered on the back of your laſt 
. proceeding, viz. plea, replication, &c. take ſame to 
" the clerk of the rules, whoſe clerk enters it ; pay 
1 5. 10 d. then ſerve copy on common paper on plain» 
tiff 's attorney, naming the cauſe, thus : Doe v. 
«© Roe, Saturday next after, &c. to reply, entered, 
If the replication, &c. is not filed or delivered, as 
the caſe happens (if ſpecial at the clerk of the 
papers, if to a general plea, to the attorney) then 
when rule is expired, fign judgment of nonprot; 
for which ſee title nonpros, and N, B, No demand 
is neceſſary, as the ſervice of the rule is deemed a 
SED demand of itſelf. 
If no proceedings If no proceedings have been had for four terms 
for four terms. (excluſive) then there muſt be a whole term's rule 
given to reply, &c. unleſs the cauſe hath been ſtaid 
by injunction or privilege, and that muſt be given 
before the eſſoign day. | | 
Rule to reply, rejoin, &c. may be given at any 
time in term time, or within ſixteen days after the 
term. | 


Paper Books. 


Definition. DAP ER Books are the iſſues in law upon 
ſpecial pleadings, made up by the clerk of 
the papers, who is an officer for that purpoſe. And 
ſuch clerk, in all copies of pleas and paper books 
by them made up, ſhall ſubſcribe to ſuch paper 
books, the names of the counſel who have ſigned 
ſuch plea, as well on the behalf of the plaintiff as 
of the defendant, X. E. 18 C. 2. MAD 5 
ut 


* 
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But the attornies of this court make up the iſſue 2 {ny 
and demurrer books in the following caſes, viz, 9 6 
every iſſue that may be given on the bookſide, pot 
guilty to a new aſſignment, the bar of ſon frank tene- 
ment, comperuit ad diem to a ſheriff's bond. Nul tiel 
record to an action of debt on a judgment. A general 
demurrer to a declaration. In covenant where the 
defendant in his bar concludeth to the country. 

Every ſpecial non ef! factum, every ſon aſſault demeſne, 

and likewiſe al! Ie and demurrers, upon writs of 

error, ſci fa. and audita querela, and all repleaders 

or other things formerly entered of record, N. on ; 
R. Trin. 12W. 3. ä 

. Tueſdays and Fridays are called ſpecial paper days, Paper days, 
becauſe the court goes into the paper before they en- 

ter upon motions. 

In all ſpecial pleadings where the plaintiff takes 5, what caſes 
iſſue upon the defendant's pleading, or traverſeth the paper book may 
ſame, or demurs, ſo as defendant is not let in to al- een. a 5 
ledge any new matter, there the plaintiff may make, , ule to 
up the paper book without giving a rule with the 
ſecondary to rejoin, otherwiſe a rule muſt be 

iven, 

, If a ſpecial plea be left in the office, that is, ſuch How to make up 

a one as plaintiff can take iſſue on, make a copy of p4per book. 

your declaration on unſtampt paper, and carry it to 

the clerk of the papers, who will, if the replication 

be of courſe, draw ſame and make up your paper 

book forthwith ; and give this rule thereon, ** Unleſs 

the defendant receives this paper book, and returns 

&* the ſame on (naming the day) to be inrol ed, let a 

4 writ be made,” which is four days, excluſive of 

the day you deliver it, pay him 8 d. per ſheet for 

the whole book, and 4 4. per ſheet for all the plead- 

ings ſubſequent to the declaration, beſides ſtamps, 

which book you keep a copy of, and deliver to de- 

, fendant's attorney; if his plea concludes to the cnuntry, 

and the plaintiff joins iſſue thereon, you may give 

notice of trial on the back of the paper book; but 

if he does not return it in time, and pay for ſame, 

ſign judgment the ſame as if no plea had been deli- 
4 yered 


4 


\ 


.  vered, and execute an inquiry; the ſame notice 


which was given for the trial ſhall ſerve for the in- 
quiry; but give notice that ſuch inquiry is to be 
executed on ſuch a day, at ſuch an hour and place; 


ds for inſtance, ** at the Guildhall of the city of Lon- 


Paying for the 
entries. 


Nor to proceed 
on a plea of a 
jodgmeat reco- 
vered, 


« don, between the hours of io and 12 in the fore- 
% noon. If he return the paper book and pay you 
8 d. per ſheet for the pleadings on his part, viz, 
plea, rejoinder, &c. and 4.4. per ſheet for the plain- 
tiff's entries, viz. declaration, replication, &c. you 
then proceed to trial as in other caſes, | 

If it is not an iſſue on which you can go to trial, 
viz. an iſſue on a nul tiel record, on a plea of a judg- 
ment recovered, and the defendant returns the book 
without ſtriking out any of the pleadings, get the 
maſter to give on the paper book a rule to pro- 
% duce the record,” enter it with the clerk of the 


rules, pay 15s. 10 d. a copy of which is ſerved on 


® The mafter 
will do this at 
W:fminfler for 
pou in term. 


Ho to proceed 


defendant's attorney; this done, enter all the pro- 
ceedings on the roll exactly as they are in the paper 
book : firſt entering the term, then warrants of aitor- 
ney for plaintiff and defendant, memorandum, Ce. 
docket ſame, and carry it to the treaſury chamber, 
and file it; on the day mentioned in the rule for de- 
fendant to produce the record, go to Yeftminſier, 
beſpeak the roll at the treaſury to be brought into 
court and give paper book to one of the. cryers, 
who will call defendant three times “ 10 produce the 
« record or he will be condemned. Pay in the whole 
45. 64, In the afternoon, if the action be in caſe, 
lign judgment upon a treble penny paper, pay 64. 

ive notice of inquiry, and proceed to execution, 
Bur if it is in debt, a rule muſt be given for judge 


ment which expires in four days; then fign judg- 
ment on a double half crown *, beſpeak the roll at 


Mr. Ways office in Carey fleet, to be brought to the 
maſter's, and he will tax the coſts and mark them 
on the roll, and ſue out execution. 

If defendant returns the paper book, and indorſes 


if defendant te- thereon “ that he has flruck out the rejainder, which 


turns the paper 
book, and de- 
murs to the re- 


plwieation. 


he may do), and left a demurrer in the office, carry 
N papet 
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paper book to the clerk of the papers to have the 
demurrer and joinder added thereto, deliver the 
book again to the attorney (which is now called 
the demurrer book) and he muſt return the ſame” 
in „ twenty-four hours,” paying for the entries ag 
before, or ſign judgment, which is done as if no 
plea had been pleaded, But if he return the book 
in time, and pay for ſame, enter on your roll the 
term, warrants of attorney, and the memorandum 
as far as the cauſe of action; take it to the clerk of 
the judgments, he will enter it, then give a brief 
to counſel, with inſtructions to move for a conſilium, 6p 
(that is) a day appointed to argue the demurrer, On ſetting ck 
which is ſigned only by him, pay 10s. 6 d. take down-for argu- 
your roll to the clerk of the papers, who will mark na 8 26 es 
it c reaa,” pay 15s. 64, and he will ſign his initials roll tobe pro- 
R. A. on coun ſel's brief; go to the clerk of the duced to the 
rules, give him the brief, and he will draw up the wah bag, 
rule, pay him 45, then return to the clerk of the pa- you have e 
pers, and he will ſet down the cauſe, pay 1s, The your entry at the 
rule for the canſilium need not be ſerved unleſs when , flog, 
it is for argument, but amongſt fair practiſers it is 
expected; make four copies of the demurrer books How to proceed 
for the judges. (no ſtamps), two of which are to mn. 
be delivered by the plaintiff 200 days before the day ; 
of argument, viz. one to the chief juſtice, and the Plaintiff to deli» 
other to the ſenior judge; and if defendant has not prev? books. 
left his, before eight in the evening (two days be- — 6 or 
fore argument) deliver the other two, to the two plaintiff may for 
other judges, pay the clerks each 23. and in this —_ 
caſe defendant is not to be heard, make one copy 
for counſel, and write thereon “ to move for 
judgment, give him one guinea, On the day of 
argument attend the court, and pay the criers four 
ſhillings. In the evening go to the clerk of the Draw op rule for 
rules, draw up your rule for judgment, and if the judgment, 
action be in caſe, take a treble penny ſtampt paper, 
enter thereon the memorandum, and carry it to the 
clerk of the judgments, who will ſign judgment 
thereon, pay him b d. then give notice of executing 
. 4 writ of enquiry, and proceed therein as under title 

| 4 judgment 


— 
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If in debt. judgment by default. If the action be in debt, 
then ſtamp the rule with a double half crown, and 

proceed to tax the coſts, firſt beſpeak your roll from 

the treaſury, i, carried in, to be at the maſter's, if 
not, enter all the proceedings thereon yourſelf, and 
the maſter will mark your roll, pay 4s. bag bearer 
1s. 6. then take out an execution. No rule for 
©. Judgment need be given. Bl 
Defendant may be defendant may ftrike out all the ſpecial 
Arike out all the pleadings if he pleaſes, and plead the general ifſue 
pleadings, and N , 
plead the gene- Which is often done where there has been no rule to 
ral iſſue, ſtand by the plea ſerved, or when the term is ſo far 
74 gone as plaintiff cannot give notice of trial; in 
that caſe you proceed by making up the iſſue, and 
giving notice of trial. 
Where plaintif Where the plaintiff, upon any pleading of the 
tenders an iſſue defendant, tenders an iſſue, and the paper book is 
. made up and delivered with notice of trial, and the 
ecad given, if defendant ftrikes out the ſniliter, and returns the 
defendant de= book with a demurrer, if judgment be given for the 
mT l plaintiff on the demurrer, the ſame notice which 
M11 ſerve for was given for the trial of the iſſue on the paper 
nquiry. book, ſhall ſerve for executing the writ of inquiry, 
NM. on R. H. 8 G. 1. but then the plaintiff ought to 
give notice of the hour, and place of executing the 
inquiry. | | | 
A general demurrer cannot be waived, but a ſpecial 
one may. 
Notice of trial Upon the delivery of any paper book, wherein an 
given d. ifſue is joined, and notice of trial given on the back 
821 (if waived) Of the book, if the ſame be afterwards waived, and 
ſerve for not ce the general iſſue given, the notice which was given 
of general ifſue. for the trial of the ſpecial iſſue, ſhall ſerve for notice 
of the general iſſue. | 
When to return If a paper book be made up and delivered in term 
the paper vook time, or within four days excluſrue after the term, 
if it be made up : . 
and delivered in With a rule given thereon, by the clerk of the 
term, or in four papers, for bringing the'ſame book to be incolled, 
days after, and defendant's attorney doth not within four days 
after the delivery thereef, bring back the book, and 
Join with the plaintiff in the ſpecial iſſue or de- 
murrer 
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murrer made up, or waive his ſpecial plea, and give 
the general iſſue or demurrer to any ſpecial iſſue 
tendered, and pay for entering the pleadings 
on his part, judgment may be ſigned and entered, : 
as if no plea had been pleaded. N. on R. Trin. | 
1 Ged. 2. : 

But where a plea is not put in in time, ſo that a If a plea comes 
paper book may be made and delivered in term, or n 
within four days after ; yet if it be made up and 12 , 
delivered within eight days after the term, de- 

' fendant's attorney ſhall be obliged to take it, and 

return it again in fur days after the delivery, or 

judgment may be ſigned. Ibid. | 
If a plea be pleaded in term, or in time after the When toxetura 
term, and the paper book is not made up and de- 5 F 
livered within eight days excluſive after term, if it days after 

be an iſſue to be tried in London or Middleſex, or a and delivered. 
demurrer, the other party is not bound to deliver 

back the book till within the Len four days of the 

next term; but if it be an iflue to be tried at the 


| aſſizes, the defendant's attorney ſhall deliver it back 
within four days after delivery, and pay for entering 
; his part, and join in the ſpecial iſſue, or give the 
general iſſue, and take notice, of trial, or elſe the 
a plaintiff's attorney may ſign judgment by default, 
as if the defendant had not pleaded. But in all 
| caſes, if the plaintiff's attorney accept the book 
after the limited time, he cannot fign judgment, 
n ibid. On a rule to return the paper book on @ It mutt be 
c particular day, it muſt be returned on the returned on the 
d evening of the fourth day, or plaintiff may ſign ©'*2'"8 of the 
u 
e 


judgment, and if it be tendered in the morning of 2 
_ * the plaintiff need not accept it. Dougl. 
ep. 187. 
n All Geeial cauſes ſet down by the clerk of the When to ſet 
by papers to be argued, are to be entered at leaſt four donn demurrers 
days excluſrue of the day of argument, of which 3 
d, notice is forthwith to be given to the attorney or 
ys agent on the other ſide; and all ſuch cauſes are to 
d be argued in the order they ſtand entered, and are 


e not 


* 
6 - 


Where the plain- 


tiff concludes ad 


patriam and de- 


fendant demurs, 
he ſhall accept 
 Doticeof inquiry, 


When the rule 
I» to be four 
days incluſive, 
and when Ex» 
cluſi ve. 
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not to be adjourned by conſent or otherwiſe, unlefs 
the court ſhall for reaſonable cauſe, verified by affi- 
davit, upon application to be made by either of the 
parties, their attorney or agent (at leaf? two days 
before. the day of argument) otherwiſe order ; and 
all ſuch cauſes remaining undetermined at the end 
of any term, ſhall, without any new entry, be 
continued in the book kept by the clerk of the 
papers, to come on the next term, in the order they 
ftand. Mich. 1756. 

« That in every caſe where the plaintiff ſhall 
„ conclude tothe country upon the defendant's plea, 
e and ſhall give notice of trial of the ifſue upon the 
«© paper book, and thereupon the defendant to hinder 
cc the trial of the iſſue ſhall demur in law upon the 
c replication or plea of the plaintiff, and the plaintiff 
&« ſhall join in ſuch demurrer, and thereupon ſhall 
„obtain judgment, the attorney for the defendant 
„ ſhall be obliged to accept of notice of executing a 
« writ of inquiry of damages from the time of 
* notice of trial given upon the paper book as 
« aforeſaid.” R. Hil. 8 Geo. 1. 

It is ſaid in R. Trin. 1 Geo. 2, If the paper book 
be of an iſſue in fact, the four days for keeping the 
book, are accounted excluſive; if a demurrer, or 
iſſue in law, the four days are incluſive. - 


Demurrers. 


EMURRER, in law, is a kind of pauſe or 

ſtop put to the proceeding of any action, 

upon ſome difficult point which muſt be determined 
by the court, before any further progreſs can be had 


init. In every action, the controverſy is either as 


to faQ, or as to law; the firſt, decided by. the 
jury; the ſecond, by the judges, If the plaintiff's 
declaration be ſufficient in law, as by not aſſign- 


ing any ſufficient treſpaſs, then the defendant de- 
murs to it; if on the other hand the ha at 
| plea 


judges two days before the day of argument. 


Demurrers, 


plea be invalid, the plaintiff may demur in law to 
the plea, and ſo on in every other part of the proceed- 


ing, and to try the iſſue, the other party joins in 


demurrer. For this purpoſe a demurrer book is 
made up, containing all the proceedings at length, 


which are afterwards entered on record, and copies 


thercof, called demurrer books, are delivered to the 


They are either general or ſpecial; general, where 
no particular cauſe is alledged; ſpecial when the 
particular object is pointed out, and inſiſted upon 
as the cauſe of demurrer; and that as a general de- 
murrer confeſſeth all ſuch matters of fact as are 
ſufficiently pleaded, ſo he that demiurs ſpecially, can 
take no advantage of any other matter of form than 
what is expreſſed therein; but he may of any other 
matter of ſubſtance, Co. Lit. 72. 10 Co. 88. 

A man who demurs generally ſhall take advantage 
of all matters which are requiſite toſhew a good right 
or title in the plaintiff, Plow. Com. 66. a Hob. 301. 


General or ſpecial, 


If deſendant demurs generally to the whole de- 


claration, and one count is good and may be joined, 
there muſt be judgment for the plaintiff. 1 Viſſ. 248. 

Ifa man demurs for form, he muſt ſhew ſpecially 
the cauſes of demurrer. 2 Roll. 330. Stat. 27 Eli- 
zabeth, c. 5. 4 and 5 Ann. c. 16. R. Ir 1654. S. 17. 

Defendant cannot demur to a declaration, be- 
cauſe it ſays he was ſummoned, inſtead of attached, 
without praying oyer. 4 Burr. 189. 

If there be a general demurrer to the declaration, 
the plaintiff may apply to a judge for a ſummons for 


leave to amend ; if not, he may proceed to join in 


demurrer, and make up the demurrer book himſelf, 
a copy of which he is to deliver to defendant's at- 
torney, charge 4 d. per ſheet and duty, and if not 
paid for on demand, ſign judgment. Tr. 12 V. 3. 
A general demurrer muſt be ſigned by counſel, or 
plaintiff may ſign judgment; it the plaintiff joins 
in demurrer, he may proceed by moving for a con- 
ci ium for argument, the ſame as on a ſpecial one. 
If the defendant be bound by rule of court, or 
order of a judge, to plead an ifluable plea, and take 
notice 


Oa a general de- 
murrerthe plain- 
tff's attorney 


may make up 


May demur to 
the replication, 
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notice of trial, and accordingly he pleads an iſſuable 


plea, and the plaintiff replies, he may notwith- 


ſtanding demur to the replication. Say. Rep. 88. 
Michaelmas Term, in, Cc. 


A general d- London, (ſi.) Be it remembered, that on Madueſiy 


rer book, where 
the demurrer is 
tao the declara - 
tion. 


next after the morrow of All Souls, in this ſame 
term, before our lord the king at Meſiminſter, 
comes A. B. by J. T. his attorney, and brings into 
the court of our ſaid lord the king, before the king 
himſelf, now here, his certain bill againſt C. D. 


* beiog in the cuſtody of the marſhal of the Mar ſbalſea 


D * 


« Joinder, 


of our lord the now king, before the king himſelf, 
of a plea of treſpaſs on the caſe, and there are pledges 
for the proſecution, to wit, John Doe and Richard 
Roe, which ſaid bill follows in theſe words, to wir, 
London, (ſs.) (to the end of the declaration) ſuit, 
Se 


And the ſaid C. by J. T. his attorney, comes 
and defends the wrong and injury, when, Cc. and, 
faith, That the ſaid declaration, and the matter 
therein contained, are not ſufficient in law for the 
faid A. to have or maintain his ſaid action againſt 
the ſaid C. to which ſaid declaration the ſaid C. 
hath no need, nor is he obliged by the law of the 
land to anſwer ; wherefore, for want of a ſufficient 
declaration in this behalf, the ſaid C. prays judg- 
ment, and that the ſaid A. may be barred from hav- 
ing and maintaining his aforeſaid action thereof 
againſt him, &c, . 

And the ſaid A. ſays, that the declaration afore- 
ſaid, and the matters therein contained, . are ſuf- 
ficient in law for the ſaid A. to have his aforeſaid 
action thereof maintained againſt the ſaid C. which 
ſaid declaration, and the matters therein contained, 
the ſaid A. is ready to verify and prove as the caurt 
ſhall award, and becauſe the ſajd C. hath not an- 
ſwered the ſaid declaration, the ſaid A. prays judg- 
ment, and his damages by occaſion thereof to be 
adjudged to him, &c.; but becauſe the court of 
our ſaid lord the king now here is not yet ad» 


viſed what judgment to give of E 1 
t 
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the premiſes, a day is given to the ſaid parties, 
that they be before the lord the king at Veſminſter, 
on next, after to hear their 
judgment thereon, for that the court of our ſaid. 
lord the king now here is not yet adviſed thereof, 


c. q 

And the ſaid A. as to the ſaid plea of the ſaid Demvurrer to a 
C. by him above pleaded ſays, that the plea afore- ple. 
faid, in manner -and form 2s the ſame is above 
pleaded, and the matters therein contained, are not 
ſufficient in law for the ſaid C. to bar the ſaid F. 
from having or maintaining his aforeſaid action 
thereof againſt him the ſaid C. and that the ſaid A. 
is not under any neceſſity, nor is he bound by the 
law of the land in any manner to anſwer thereto, 
and this he is ready to verify; wherefore for want 
of a ſufficient plea in this behalf, the ſaid A. prays . 
judgment, and his damages 14 reaſon of the pre- e 
miſes to be adjudged to him, c. 2 

And the ſaid C. as to the ſaid plea of the ſaid pemurrer to the 
J. by him above in reply pleaded to the ſaid plea of replication. 
the ſaid C. and the matter therein contained, are not | 
ſufficient in law for the ſaid A. to have or main- 
tain his aforeſaid action thereof againſt him the 
ſaid C. and that he the ſaid C. is not under any 
neceflity, nor is he bound by the law of the land 
in any manner to anſwer the ſame, and this he the 
ſaid C. is ready to verify; wherefore, as before, he 
prays judgment, and that the ſaid A. may be barred 
from having or maintaining his aforeſaid action there- 
of againſt him, &c. And for cauſes of demurter in Cauſe: afignedg 
law, according to the form of the ſtatute in that 
caſe made and provided, the ſaid C. ſets down and 
ſhews to the court here the following cauſes, to 
wit (here ſet forth the cauſes.) 


* 


Demurrers. 


How to make up Demurrer Bob on 4 
Jpecial Demurrer. | 


DeLrveR a copy of the declaration to the clerk 
of the papers, who makes up the paper book, and 
gives @ four days rule in the margin te receive and 
return the book, | 

$ 4. per ſheet de- If defendant's attorney return the book in time, 
© fendant, 44d, and pay for it, enter the proceedings on the roll, 
ditto plaintiff. and proceed as in page 214. : 
I thereis an If there is an iſſue as to part, and a demurrer 
3fſve as to part, as to the other part, you may try your cauſe before 
a; — to you argue demurrer, or argue the demurrer before 
you may try the trial; in the latter caſe, enter all the proceedings 
iſſue firſt, on the roll as are in the paper book, and proceed to 
argument the ſame as if there was no ifſue in fad, 
as that is to be tried afterwards. | 
If plaintiff re- If plaintiff refuſes to join in demurrer, get a 
fuſes to join in rule from the maſter for that purpoſe, enter it 
organics Þ with the clerk of the rules, and ſerve it; if he 
does not join in demurrer before the rule is out, ſign 
a nonpros. 
If judgment for Tf judgment is given on demurrer for the plain- 
; Plaintiff, bow tiff, and the action is for damages, ſign judgment 
to proceed, ; : 
on treble penny ſtampt paper, and give notice of 
executing enquiry z but if in debt, proceed as in 
page 216. by ſtamping the rule with a double half 
crown ſtamp, and tax the cofts thereon. As this is 


a judgment of the court, there needs no rule to be 


ven. 

: You cannot waive a general demurrer, and plead 
the general iſſue ; but a ſpecial one may be waived, 
and general iſſue may be pleaded, and notice of ſet- 
off given at the ſame time. Str. 906. 

The demurrer books are to be delivered to the 
judges only two days before argument, formerly was 
four days, Vide rule, E, 2 Jac. 2. Wedneſday for 


Friday. 
"oy /-7% 


—_— g—_y 2 + 4M. eek 


* 
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When the Book may be made up by the 
Defendant. 


IT is ordered, That if any plaintiff here in where the de- 
« court ſhall demur in law to any plea, rejoinder, fendant's attor- 
« or rebutter, by any defendant here in court ex- 7 —— 
« hibited, and ſuch defendant joins in ſuch de- demurter upon 
« murrer in law; that then the attorney for the record. R. E. 
« plaintiff ſhall enter of record ſuch demurrer in 1 
« law, and in default thereof, upon a rule given 
« by the ſecondary of this court for entering of 
« ſuch demurrer in law, the attorney for the de- 

“ fendant ſhall enter of record ſuch demurrer,” 

If the plaintiff demurs or takes iſſue on the 
defendant's plea, rejoinder or rebutter, and the 
defendant joins therein, and the plaintiff will 
not make up the book and enter it on re- 
cord, the defendant may, purſuant to this rule, 
make up the book and enter it; and when he 
has made up the book he muſt deliver it to the 
plaintiff, and pay him for the entry of his the de- 89. per ſheet. 
fendant's pleadings, becauſe the plaintiff may per- 
haps enter the iſſue, as he has a right to do at any 
time before the expiration of the above-mentioned 
rule given by the ſecondary, which rule 'ought to 
be ſerved on the plaintiff at the ſame time the book 
is delivered to him. If the plaintiff does not enter 
the iſſue, the defendant may, at the expiration of the 
rule; but then the plaintiff ought to return to the 
defendant the money he received from him for the 
entry on his part. | 

When the book is made up, the defendant takes 
it to the maſter, who indorſes thereon the following 
rule; „Unleſs the plaintiff enters the iſſue on 
e record on next after , let the 
© ſame be entered on the part of the defendant ;” 
get it entered at the clerk of the rules. 


due. 
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FE VERY clerk or attorney of the King's 


Bench may, according to the ancient rules 
of the court, make up iſſues in the following caſes, 
viz, Every iſſue that may be given on the book fide 
in the office. i . 

Not guilty to a new aſſignment in treſpaſs. 
To the bar of ſon frank tenement. _ 
Comperuit ad diem to a bail bond, 
Nul tiel record to an action of debt on judgment. 
In covenant where the defendant tenders an iſſue 
to the country, 2 
Every ſpecial non eft factum; ſon aſſault demeſne. 
All iſſues and demurrers upon every writ of error, 
feire facias, and audita querela. . 
All repleaders, or other things formerly entered of 
record, R. 12 . 3. | 
Of making up the iſſue on a general plea of xn 
aſſumpſit; or not guilty, &c. where the declaration 
and plea are of the ſame term. | 
Trinity term, in the 25th year of the reign of 
king George the third. 1 
The firft day of London, He it remembered, that on Friday next 
os to wit. J after the morrow of the holy Trinity in 
this ſame term, before our lord the king, at Veit. 


minſter, comes John Denn, by Richard Pact, his 


attorney, and brings into the court of our ſaid lord 
the king, before the king himſelf, now here, his 
certain bill againſt Richard Fenn, being in the cuſ- 
tody of the marſhal of the Mar ſbalſea of the lord 
the now king, before the king himſelf, of a plea 
„ As the aQion of treſpaſs on the.caſe®, and there are pledges for 
is, Ifin debt the proſecution, to wit, Fohn Doe and Richard Rue, 


oQ . which ſaid bill follows in theſe words, to wit, 


pals,) London, (i.) Jobn Denn, complains (to the end of 
the declaration), ſuit, &c, then on a new line enter 
the plea, ; 


— 
, © I” og my RED = 


And the faid Richard, by A. B. his. attorney, Ples, 

comes and defends the wrong and injury, when, 

Oc. and ſays,” that he did not undertake and pro-. 

miſe in manner and form as the ſaid John hath 
above thereof complained againſt him, and of this 
he puts himſelf upon the 8 and the ſaid 

„In Denn doth the like, Ce. herefore, let a 

ory thereupon come before our * the king, at 
Wi/tminſler, on * next after . 
— . by whom, Cc. and who neither, Ce. . 
becauſe as well, Cc. the ſame day is given to the your cauſe-is 
parties aforeſaid, at the ſame place. _ p 34 71 

: | kita be N the firſt day f | 

 _ the term. If in the counter, the laſt day of terme 


- 


} 
1 
- 
- 


"x | 


How to make ud. Me where the Declara- 
tion and Plea are of different Terms, 


TRINITY term, in the 21ſt year of the reign of 

king George J ; ; "LOIN „ 
Midulſſer, Be it remembered, that in Eafter term? en ; 

to wit, g laſt paſt, before our lord the king, N 

at Veftminfler, came John Denn, by Richard Pack 

bis attorney, and brought into the court of our laid t 

lord the king, before the king himſelf, then there, Ie: 

his certain bill againſt Richard Fenn, being in the 

cuſtody of the marſhal of the Marſbalſea of our 

lord the now king, before the king himſelf, of a 

plea of treſpaſs and aſſault, and there are pledges for 

the proſecution, to wit, John Doe and Richard 

Roe, which ſaid bill follows in theſe words, to wit, 

(to the end of the declaration), ſuit, &c. IF 5 
And now at this day (that is to ſay), on Friday Inparlance, 8 

next after the morrow of the holy Tranty*, until The firſt day | 

which day the ſaid Richard had leave io imparl to eue t ia | 

the ſaid bill, and then to anſwer the ſame, &c. at i, ICON 

which day before our ſaid lord the king, at h. 

min/ler, comes as well the ſaid John, by bis ſaid at- 

torney, as the ſaid Richard, by A. B. his attorney; 

and the ſaid Richard defends the wrong and injury, 

FE; 5 Q when, 


Allue. 


when, Ec. and ſays, that he is not guilty of the 


\ 


premiſes above Jaid to his charge, in manner and 
form as the ſaid John hath above thereof complained 
| againſt him, and of this he puts himſelf upon the 


country, and the ſaid 7: hn doth the like, &. 
therefore let a jury thereupon come, &c. (as in the 
other). 0 4 * 

Enter only one imparlance, if the plea be of 


two or three terms ſubſequent to the declaration, 


as for inſtance, declaration of Michaelmas term, 
24 G. 3. plea of Eafter, and you try the cauſe of 
Trinity ; imparl over to the firſt day of Trinity, and 
make up your iſſue as of that term, as the want of 


continuance day cannot be aſſigned for error after 


verdict. Vide flat. of Feof: 


Where there are Where there are wo or more iſſues taken upon 
wag more the defendant's plea, then after the render of the laſt 


iſſue, ** and of this he puts himſelf upon the country, and 
& the. ſaid plaintiff doth the like,” add this, ** There- 


fore as well to try this iſus as the ſaid other iſ: 


« above joined, let-a jury thereupon come betore 


« our lord the king, at Veſiminſter, on 
de next after twelve, &c. by whom, G. 
c and who neither, &c. to recognize, Ec. becauſe 
« 2s well, &c. the ſame day is given to the parties 
« aforeſa.d, at the ſame place.” | 


How to make up an Iſſue againſt tuo De- 
fendants, where one lets Judgment go 
by Default, and the other pleads. 


Iue aęsinſt two TO the end of the defendant's plea; and then 


join iſſue, and the ſaid A. B. doth the like: then go 
on thus: And the ſaid E. in his own perſon, 
comes and defends the wrong and injury, when, 


Oc. and ſays nothing in bar or preelu 


the ſaid action of the ſaid 4. by which the 


' ſaid 4. remains therein undefended againſt the 


ſaid. E. for which the ſaid A. ought to recover his 


4 Aue. 5 A 
damages by occaſion of the premiſes ; but becauſe 


it is unknown to the court here, what damages the 
ſaid A. hath ſuſtained by means thereof and be- 
cauſe it is alſo at preſent unknown to the court here, 
whether the ſaid C. D. will be convicted of the pre- 
miſes upon which the above iſſue is Joined, between 
the ſaid 4. and the ſaid C. or not; and becauſe it 
js neceſſary and convenient that there be but one 
taxation of damages in this ſuit; therefore, let the 
giving of judgment in this behalf againſt the ſaid E. 


ſtayed until the ſaid iſue between the ſaid 4. and 


C. be determined, and as well to try the iſſue above 


joined between the ſaid A. and C. as to inquire 


againſt the ſaid E. what damages the ſaid & hath 


ſuſtained in this behalf; let a jury thereupon come 


before our lord the king, at Meſiminſter, on 

next after twelve, &c. by whom, c. and 

who neither, Oc. becauſe as well, &c. the fame 

day is given to the ſaid 4. aifd C. at the ſame 
ce. N | F 

1 this caſe the defendant who lets judgment go 

by default muſt have notice of the trial of the iſſue 


and aſſeſſment of the damages, which may be thus: 
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“Take notice, that the iſſue joined in this cauſe Notce of ſuch 


between the above named plaintiff, and the above 


„ named C. will be tried at the next aſſizes, to be 
“ held at V. in and for the county of V. and 
« that at the ſame time the damages will be aſſeſſed 


dy the ſame jury againſt you in this cauſe upon 


the judgment taken by default. Dated, &c.” 
By the flat. 4 & 5 Ann. c. 16. The jurors 


are to come from the proper county where the 


© .iſue is triable; but this does not extend to ac- 
tions on penal ſtatutes.” 


If the venue is in a county palatine, there muſt 


be an award of a ſpecial venire and mittimus, as fol- 


lows ; 


Therefore let a jury be made thereof, and becauſe ſve in Co, Pal, | 
the ſaid iſſue between the parties aforeſaid, ought e 


to be tried by men of the county palatine of Lan- 


caſter, to wit, of the body of the ſaid county where 


Q 2 the 


Wl Ive, 


Aue. 95 


the writ of our ſaid lord the king doth not run, and 
not Elſewhere; therefore to try the iſſue between 
the parties aforeſaid above joined, let the record of 
the plaint aforeſaid be ſent to his majeſty's juſtices 
of the ſaid county palatine of Lancaſter, ſo that the 
ſame juſtices, by his ſaid majeſty's writ of that 
county, be duly made out, and to the ſheriff of the 
ſame county directed; do command the ſame ſhe. 
riff, that he cauſe twelve good and lawful men, of 
the body of the ſaid county of Lancaſter, to come 
before the ſaid juſtices, at their next general ſeſſion 
of aflize to be holden for the ſaid county, after the 
ſaid record ſhall be delivered to them, each of 


whom, Oc. by whom, &c. and who neither, Cr. 


to recognize, &c. becauſe as well, Cc. and when 
the verification and iſſue aforeſaid ſhall be there 
made and tried, that then the ſaid juſtices ſhall ſend 
the record of the plaint aforeſaid, together with 
every thing that ſhall be done thereupon, before 
them, in his ſaid majeſty's court there, to our ſaid 
lord the king at Vſiminſter, at a certain day which 
the ſaid juſtices ſhall appoint the ſaid parties to be 
in the ſame court, there to hear judgment there- 
upon, . 

If it is a Welſh iſſue, to be tried in the next Ex- 
liſb county, the award of the venire is thus: . 

And becauſe the iſſue aforeſaid, between the 

parties above joined, ought to be tried by men of 
the next Engliſh county to the ſaid county of Car- 
marthen, and not elſewhere. And becauſe the 
county of Hereford is the next Engliſh county to 
the ſaid county of Carmarthen, therefore let a juty 


of the ſaid county of Hereford, &c. come before 


our lord the king at Veſtminſter, on next 
after who neither, &c, to recognize, &. 


the ſame day is given to the ſaid parties there, c. 


N. B. In a Veil iſſue, when tried in the next 
Engliſb county, the jurata, venire, and diſtringas, are 
the ſame as if the wenue was laid in that Egli 
county. | . if 
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- the ſame time iſſue is joined, unleſs notice of trial enter ifve, 
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If the ſheriffs are parties to the ſuit, go to the Iſſue where ſbe- 
end of the /imiliter, then ſay: And becauſe. it is 6 
ſuggeſted to the court of our lord the king, now 
here, that the ſaid John Wilkes, and Frederick Bull, 
are ſheriffs of the city of London, it is therefore | | 
commanded to the coroner, that he. cauſe to come | 4 
before our lord the king, at Weſtminſter, n | 
next after - twelve, &c, B. The ve- 2 
nire and diſtringas are returned by the coroner, pax 
him 45. 4 d. if common; if ſpecial, $s. 8 4. | 
Theſe iflyes are to be ingroſſed on treble penny How to be in- 
paper, and the attorney Charges 4 d. per ſheet for groſſed, 
the copy, beſides ſtamps; and if not paid for on He. "5 
_ the plaintiff may fign judgment. Trin. ar pal 
Of 8 the iſſue. If the plaintiff's attorney ee, Fa 
delays to enter the iſſue, get a rule from the maſter, X 7 Hee 
on the back of your iſſue delivered, enter it with @... | 
the clerk of the rules, pay 15. 10 d. and ſerve plain- 
tiff's attorney with a copy, naming your cauſe thus, 
Denn v. Fenn, Tueſday next after the oftave of the 
1 Purification, to enter the iſſue. Entered,” and he 
wuſt, before the rule is out, enter the iſſue on record, 
= file ſame in the Treaſury, or a nonpros may be 
ned, * | 
But if plaintiff wants time, he may apply toa 
judge for a ſummons, who will grant him a rea- 
ſonable time to enter the iſſue. | 
If the action be laid in London or Middleſex, de- Cannot give a 
fendant 1 not to give a rule to enter the iſſue Jule ame term 


A + 


iſſue is joined, to 


hath been given, and, in a country cauſe, plaintiff_ 
is not bound to enter his iſſue the ſame term, there- | 
fore you cannot have a rule for that purpoſe till the . 
next term, N. on R. M. 4 Am. | 
If the plaintiff does not enter his iſſue within the 
time he ought (the defendant having given a rule for 
that pyrpoſe), a nenpras may be ſigned, and the de- 
—_ ſhall bave his coſts. a fig x ES 
* No record niſi prius ſhall be ſealed or paſſeq No record ſerled 
at the niſi pill office by the cuſtos on of this +1 eg * 
Q 3 « court, 
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&« court, or any clerk of that office, before the 171 in 
de that cauſe be fairly entered on record, or an incipitur 
60 thereof, and ſuch entry, with the record niſi prius, 
„be firjt brought to, and ſigned by the ſecondary ef 
& this. court, fo which no fee ſhall he demanded or 
% paid, but the uſual and accuſtomed fee due to the 


chief clerk of this 1 ad entry 7 ſuch iſſue or re- 
4% core” R. M. 5 A 


Notice of Trial. 


: Y flat. 14 Geo. 2. c. 17. /. 4. it is a 
Epos * „ That no cauſe np fg i be tried at 
miles refidence «6 niſi prius, before any judge or juſtice of aſſize or 
geen e, << n;f 7 prius, or at the fittings in London or Mg. 

„ minſter, where the defendant reſides above forty 
6 miles from the ſaid cities reſpectively, unleſs no- 
ce tice of trial in writing has been given at leaſt ten 
% days before ſuch intended trial.“ | 
$ days in Len- The practice is, if defendant lives within fer 
don or Middle- miles of London; eight days notice, excluſtve of the 
ſex, day, is to be given, and the venue be laid in Lendon 
or Middleſex. 
But if the venue be laid elſewhere, then ten days 
at leaſt. 
When 14 days, But if the defendant lives above forty miles from 
London, and the cauſe is to be tried there, or in 
Middleſex, then the practice is, that he ſhall have 
fourteen days notice, according to the ancient prac- 
_ tice, excluſive. For the explanation of this, ſee 
Barnes, N. 305. 
Explanation for If notice of trial be given on the 224 of February 
pes; for the next aſſizes, and the commiſſion day is the 
ath of March, it is good notice, for ane day is to be 
included, and the other excluded. 
| In London, Likewiſe if the trial is to be in London or Middl- 
ſex, the fittings after Hilary term, which ends the 
12th of February, ſuch fitting is the 14th for Len- 
don; the 6th is good notice, and 25 12 Middleſex, ' 
that being the 13th. 


4i 
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It has been held in C. P. that a defendant living Defendant lived 
at Dunkir#, was taken and arreſted in London, and 4 
the venue laid there, that he ſhall have fourteen days 14 days, = 
notice of trial. 2 Black. 1205. | = 

If the cauſe has been ſuſpended after iſſue joined When +.term's. 
for above a year, there muſt be a term's notice of e. 
trial, and ſuch notice muſt be given before the fifth 
or other ſubſequent term. Str. 1164. Doug. Rep. 71. 

A judge's ſummons, if no order made, is no pro- 
ceeding; but a notice of trial, though counter- 
manded, is. | 

In the note on the rule of MH. 4 Ann. it is ſaid, No proceedings 
that where there have been no proceedings had, my four e 
within four terms after iſſue joined, then a term's enm's notice, 
notice muſt be given (unleſs the cauſe has been 
ſtayed by injunction or privilege). 3 

The conſtruction of this rule formerly was held, Conſtroction. 
that a notice of the intention to proceed was given 
before the efſoign of the 5th or other ſubſequent 
term by given a notice of trial ; but the practice 
now is, to give a whole term's notice of trial without 
the former note, before the eiloign day. | 
Plea was delivered in Hilary term 1783, and no How the time is 
proceedings had till the ioth March 1784, when A 
iſſue delivered, and ten days notice of trial given 
for the next aflizes to be held at Lancaſter ; it was 
held by the maſter, that there ought to be a whole 
term's notice, | 

If a defendant ſuſpend a cauſe by an injunction If an injunfticn, 
for a year, and afterwards the plaintiff proceed to 5 edu 
trial without a term's notice, and obtain a verdict, | * 
the court will not ſet aſide ſuch verdict for want of 
a term's notice. Dowgl. Rep. 71. | 

Sunday is accounted a day in theſe notices, ſo it Sunday account» 
be not on the day on which the notice is given, ©©* 4% 

Mad. Caf. in L. et Eg. 21. 

If the plaintiff gives notice of trial and does not When new no- 
proceed, he cannot try it without new notice, unleſs requiſite, = 
by conſent or rule of court, M. 1654. S. 18. 

Notice of trial, or of executing a writ of inquiry, 8 trial or 
&'ven to a defendant, ", his attorney is known, dam whey 
4 | 18 good, 


$32 


Notice of trial 


for London, , 


Notice of Trial, ; 


is not good notice; but when his attorney is not 
known, then the notice may be .given to the de. 
fendant. 1 e 
Das v. Roe. Take notice of trial in this cauſe 
for the ſittings after this preſent Trinity term to be 


| held at the Guildhall of the city of London, dated, 


For Middleſex. 


Country. 


How to put off 


the trial, 


Affidavit, 


Sc. yours, &c. A. B. plaintiff's attorney. Mr. 
C. D. defendant's attorney. e 
Doe v. Roe. Take notice of trial in this cauſe for 
the fittings after this preſent Trinity term, to be 
held at Veſiminſter Hall, in the county of Middle 
ſex. If it be at the fittings within term, ſay, ** for 
„ the ſecond ſitting within this preſent Trinity term, 


„ ts be held at, &c.” 


If for the country, ſay, ** for the next aſſixes to by 
& held at Oxford, in and for the county of Oxford.” 

If one of the defendant's witneſſes be out of the 
way, and cannot be ſubpcena'd to come to the trial, 
he muſt apply to the court to put the ſame off: this 
application ought to be made 19 days before the 
day of trial, and is many times made without no- 
tice, as it is a rule to ſhew cauſe; but 1 ſhould 
adviſe, notice to be given if made fo late as 
two days, in which caſe the notice may contain, 
*6 that the court will be moved on, &c. that the trial 
& may be put off until next Michaelmas term, on 
s account of the abſence of a material witneſs :* then 
prepare an affidavit, which ought to be made 
by the defendant (unleſs he is abroad), to this 


effect. 
. Jobn Doe, plaintiff, 
In the King's Bench, and 
Richard Roe, defendant, 


R. R. of, &c. the defendant in this cauſe, maketh 
oath and ſaith, that iſſue was joined in this cauſe 


this preſent Trinity term, and that notice of trial 


was given for the laſt fittings within the ſaid term; 
and this deponent further faith, that J. M. late of, 
&c. is a material witneſs for him this deponent, 
in the ſaid cauſe, as he is adviſed and believes to be 
N ; ; true, 


_ 
- 
- 

z 
I 
| 


Notice of Trial, 


true, and that he cannot ſafely proceed to the trial 
thereof, without the teſtimony of him the ſaid J. MH. 


And this deponent further ſaith, that he hath en- 
deavoured to find the ſaid J. M. out; that he hath 


been to the houſe of the ſaid J. MH. and was in- 
formed that he was gone to Exeter, in the county 
of Devon; and that he this deponent hath ſent 
there, for the purpoſe of ſubpœnaing him; but that 
the ſaid J. M. is gone from there, as this deponent 
hath heard, and verily belieyes to be true; and that 
he this deponent, cannot get any information where 
the ſaid J. H. is, but is informed that he will be at 
home in three months. And that he, this deponent 
hopes and expects to be able to procure the preſence 
of the ſaid J. M. within the firſt fittings of next 
Michaglmas term, „„ 
This is a rule to ſhew cauſe, fee to counſel 
10s. 6d. ; draw up and ſerve rule on defendant's 
attorney, and make rule abſolute on the day, if no 
cauſe ſhe wn. : 5 oo 


It is laid down, that the affidavit to put off the What the ads - 
trial for want of witneſſes, muſt ſhew ſuch wit- ene P. 1 


neſſes to be abſent and material, and that the de- 
fendant cannot go ſafely to trial without ſuch evi- 
dence; that he has hopes and expectation of pro- 
curing the preſence of ſuch witneſſes within a 
reaſonable time (ſpecifying it); that there has been 
no laches, or neglect, to procure their teſtimony. 
4 Burr. 1514. | ö h | 


= 5 Countermand of Netice of Trial. 


Tuis alſo muſt be in writing, and if the action 
be laid in London or Middleſex, and defendant lives 
within 40 miles of London, two days, excluſive of 
the day in which the countermand is delivered, are 
ſafficient ; but if the venue be laid in the country, 
fix days are to be given, at leaſt, before the in- 
tended trial; or if the venue be laid in London or 


Middleſex, and the defendant lives about 30 miles 


from 


23S 


tain a 
p * b 


Notice of trial, 


Of putting off Trial, 


from London, fix days, at leaſt, muſt alſo in that 


caſe be given. Stat. 14 G. 2. C. 17. Mich. 4 Ann, 


| Countermand of ** Doe v. Roe, I hereby countermand the notice of 


66 trial given you in this cauſe, Yours, Cc.“ 
Which is ſerved on defendant's attorney, 


Continuance of Notice of Trial. 


Tuis is only given in Londmm or Middlſes, 
which plaintiff may do; as for inſtance, if the 
plaintiff give notice of trial for the firſt fitting in 
term, he may, by giving notice, continue bis 
notice of trial for the ſecond or third fitting or fit- 


_ . tings after term, but it cannot be continued only 


Notice of conti- 


Zuance. 


Trial put off on [ 
payment of coſts, ant did not pay, plaintiff proceeded to the trial, 


muſt be paid, or 
may proceed, 


P avpers 


once in a term. Str. 1119. two days notice ſufficient; 
I hereby continue the notice of trial given you 
«© in this cauſe to the fitting after this 1 
« Hilary term. Dated, &c.” 


Coſts for not proceeding to Trial, 


IF the plaintiff does not proceed to trial ot 
countermand in time, defendant on affidavit of at- 


tendance, and neceſſary expences, have his 
coſts taxed, Mich. 1654. ſec. 18.; the court 


will not ſtay the trial for not paying them (except 
in ejectment), becauſe defendant hath another re- 
medy to recover them. 

Trial put off upon payment of coſts, the deſend- 


and the court was moved to ſet it aſide on pay- 
ment of coſts, and the coſts of the motion; but it 
was held that it was a conditional rule, and that 
the coſts ought to have been paid, and refuſed to 
ſet aſide the verdict. * "Pp 
A pauper ſhall not pay coſts for not going to trial, 
Str. 983, 420. but you may move to diſpauper him. 


Str. 983. 
* 983 If 


ö . 
; 


) 
. 
q 
ö 
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f the plaintiff does not proceed to trial purſuant Affidavit to more 
to bis en you may move the court for the coſts, 8 rd 
upon an affidavit, ſtating. That the action was Notice of this 
& commenced in Eaſler term, that in Trinity term motion 14 
« ;ſſue was joined, and notice of trial given thereon — 5 2 
« for the ſittings after the ſaid term, and that the ſervice. 

« plaintiff did not proceed to the trial thereof, nor 
« did he countermand ſuch notice,” | | 
Give this affidavit to counſel, with half a guinea, How to move. 
who will move for a rule, which is referred ta the 
maſter in the firſt inſtance 3. draw up ſame at the 
clerk of the rules, pay 5s. get appointment thereon 
from the maſter to tax the coſts ; if not paid, a de- 
mand muſt be made by defendant's attorney on 
plaintiff, and if he neglects to pay, make affidavit 
of ſuch demand and refuſal], move for an attach- 
ment, which is abſolute in the firſt inſtance, | 

N. B. The rule may be made to be paid to de- 

fendant, or his attorney. 


J. V. of, &c. attorney for the defendant in this Affidavit of de 2 
cauſe, maketh oath and ſaith, That he did perſonally 7429 and te- 


fuſal, * 
ſerve the above-named plaintiff with a true copy ufd. 


of the rule, and the maſter's aNocatur thereon, 
hereto annexed ; and that he this deponent at the 
ſame time did demand of him the coſts allowed by 
the maſter on the ſaid rule, but that the ſaid plain - 
tiff did not then, nor at any time ſince, pay the ſame 
to this deponent, and the ſame now remains unpaid 
to this deponent, and the ſaid defendant, . 
Counſel's fee, on rule abſolute, is one guinea, 
draw up the rule, 'and then take ſame to your clerk 
in Court, at the Crown-office, who will make out 
attachment, pay 16s, get warrant thereon, and 
give it to your officer, His fee is one guinea, If 
the rule be made payable to the defendant or his 
attorney, both muſt join in the affidavit, 


7 


> 
. 


This cannot be 
done in replevin, 
Sayer of coſts 
142. but the 


__Commion Pleas 


did it in E. 
26 Geo. 2. wide 


Barne's notes. 


Bentley v. Scott. 


Aﬀidavit, _ 


2 
— 


* 
— * i 
* 


Judgment as in the Caſe of a Nenſutt. . 


 FoRMERLY if the plaintiff did not proceed ta 
trial after i ſue 22 the defendant was (after a rule 
given to the plaintiff to enter his 7/ue, and he had 
done it in purſuance thereof ) obliged to have a fur. 
ther rule for a record to be made by proviſe, if the 
plaintiff had made default; but to prevent that ex- 
pence the fat. of 14 Geo. 2. c. 17. has given leave 
for_the defendant to apply to the court for leave to 


enter up judgment as in the caſe of a nonſuit, for 


not proceeding to trial purſuant to notice given; 
the act ditects notice to be given to plaintiff's at- 
torney before application; therefore, in order to 
proceed regularly, the deſegdant may the next 
term, after iſſue joined (the fame not being before 
entered on record), get a rule from the maſter to 


enter the 7/ue on record, which he indorſes on the 


back of the iſſue, enter ſame with the clerk of the 
rules; pay 1 5. 10d. ſerve copy on plaintiff's attor- 


ney; when the rule is expired, ſearch at the clerk 


of the judgments, if the z/ue is entered and dock - 
etted ; if ſo, move the court on the following affi- 
davit; notite of this motion need not be given. 
p EA I. of, Sr. attorney for the defendant in this 
auſe, maketh oath and ſaith, that our was joined 
in this cauſe, in Hilary term laſt paſt, and notice of 
trial was given for the ſittings after the ſaid term; 


and that the ſaid plaintiff did not proceed to the 


. How to move. 


trial thereof purſuant to his faid notice. 
Sworn, &c. | 55 n 
Give this affidavit to counſel with half a guine 


and remember to have your roll in court, or, | 


ou are at Nel minſter, be fore the ſitting of the court; 
Mr. Auſtin will mark it in the treaſury, ** read; 
pay 15. 6 d. in the evening draw up your rule; pay 
55. 64. ſerve copy on plaintiff's attorney, make 
athdavit of the ſervice; give it to eounſel with one 
6 guinea, 


Yadgment as in Caſe of a Nonſult, 237 
inea, to make it abſolute, which cannot be moved 
by him till the day after the day for ſhewing 
_ cauſe, Sy ; . 
Oa the part of the plaintiff, it is neceſſary for Plaintiff mut 
him to ſhew ſome reaſonable excuſe why he did not — fore an- 
proceed to trial, ſuch as the abſence of a material 
witneſs, &c. but in general, undertaking peremp- 
torily to try, at the next Megs, or next aſſizes, 
ſerves in this court, after the notice only ; if 
after two notices, the court will expect a real excuſe, 
as they will after the firſt notice in penal actions, 
not chooſing ſuch kind of actions ſhould hang ove 
the head of the _— - Inſolvency of the de- 
fendant ſince the action brought is a good excuſe - _ 
for not proceeding to trial. Dowg/. Rep. 646. 

You muſt not only ſhew the abſence of a material What cauſe to 
witneſs, but he muſt be named, and that all en- W. 
deavours were uſed to find him out, and that you 
expect him home ſoon, naming the time: and if the 
court put it off, it is only from term to term. 

If the defendant makes the rule abſolute, draw If rule abſolate, 
up ſame at the clerk of the rules; pay 5 4. 6 d. then bow to proved. 
2 a double half crown ſtamp put upon the rule, be- 
peak the roll at Mr. May's office, ſo as the maſter 
may mark the coſts; pay in term time 15. 6d. in 
au arg g 15.8 1 more for the keys of the treaſury, 
maſter's fee 4s. 6 d. 

If the cauſe is put off on Koons undertak- If cauſe put off 
ing, the plaintiff muſt draw up the rule and ſerve 0" 3 Poem brnny. 
it on the defendant: and if he does not proceed — — to 
to the trial, then apply for an office copy of the vial. 
rule; pay 35. and move the court for judgment 
on the following affidavit; fee to counſel half a 
guinea. . | 

J. R. af, Cc. attorney for the defendant in this Affidavit, 

eauſe, maketh oath and ſaith, that this honourable 
court was moved in laſt Hilary term for judgment, as 
in the caſe of a nonſuit, and upon ſhewing cauſe, 
the plaintiff peremptorily undertook to bring on the 
ſaid iſſue to. be tried at the firſt ſittings within this 
preſent Zaſler term; whereupon the annexed rule 
Was 
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Special jury, 


Judgment as in Caſe of a Nonſuit * 


was made: And this deponent further ſaith, That 


the plaintiff did ſet down the ſaid cauſe (as the caſe 
is) for trial in purſuance of the ſaid rule, but with. 
drew his record, and did not proceed to the trial 
thereof. e 


Trial at Bar. 


AFTER iſſue joined, and not before, you may move 
to have a trial at bar, which muſt be by ſpecial 
Jury (but this cannot be had in London, the citizens 


— 


mot being to be brought out of the city), they ate 


61 


allowed in iſſuable terms, if the court pleaſes ; they 


. are granted either upon the value of the lands, or 


difficulty of the title, for which reaſon the court 
will not grant them till i ue joined, 12 Med. 331. 


Str. 696. nor can they be granted, though the par- 


ties conſent, without leave of the court. Str. 696, 
The moſt proper caſe for a trial at bar is, where 
it appears that a queſtion of law, of ſome nicety, 


will arife, and that this will be ſo complicated with 
a a queſtion of fact, that the whole matter muſt be 


determined by the jury, under the direction of the 


—_ Trin. 4 Geo. 3. Whitaker v. Burrow, 
C. B. | 

The particular value or difficulty muſt be ſhewn, 
for that it is not enough to ſwear generally, that 
there is value or difficulty therein. 1 Barn. 141. 
Str. 42. 472. If either of the parties bave a ſpecial 
Jury, give brief to counſe] for that purpoſe, which 
is done on a flip of paper, and ſigned by him; pay 
10 f. 6d. carry it to the clerk of the rules, who 
draws it up; pay 55. get appointment thereon at 
the maſter's, ſerve copy rule and 2 on 


the oppoſite attorney, the like on the deputy ſecon- 


dary or ſheriff (if in Midaliſæx, or in any other 
county), who will attend the maſter with the book, 
and he, in preſence of both, names thereout forty- 
eight; pay him 21. 25. ſheriff 2/. 2 s. when this is 
done, the maſter's clerk makes out the liſt of the 


forty- 


E- - Trial at Bar. 
forty eight; pay him 5s. then get appointment 


torney (the Sheriff having nothing further to do), 
attend the maſter, and name on each fide, one by 
one, the perſons to be ſtruck out ; this being done, 
the clerk makes copies of the remaining twenty- 
four, which is to be returned to try the iſe, a 
ſpecial N iſſuing for that purpoſe. In Len- 
din, he that ſtrikes the jury chuſes his own officer, 


neſs, if defendant moves for the jury, he ought to 
ſue out the diſtringas (but this is ſettled amongſt 
. fair praQtiſers amicably), and here let me obſerve, 
it is a happy thing that this court never encourages 
the ſharp practiſer. 3 8 | 
Plaintiff may eountermand notice of trial, though 
it be a trial at bar, and prevent the cauſe being 
tried at the day, nor can it be brought to trial, un- 
leſs ſome day be appointed again by the court. 


Special Jury. 


& ſpectal jury; (fee 10 3. 64) he will fign it; 
carry it to the clerk of the rules, and he will draw 
up rule (pay him 5 s.) ; get an appointment thereon 
from the maſter to nominate the forty-eight, ſerve 
copy on the attorney of the other fide, and the 


will nominate the forty-eight (pay maſter 2 J. 2 s. 


makes out copies for each party (pay him 2s. 64.) 
When you are ready to firike, then apply to the 
maſter for another appointment ; ſerve copy of rule, 
and that appointment on the attorney ; attend the 
maſter again, and he will ſtrike out twelve on each 
ide, beginning with the plaintiff firſt ; the clerk 
5 . then 


from the maſter, to ſtrike out twelve of each ſide; 
ſerve copy of rule, and appointment on oppoſite at- 


though the plaintiff iſſues the diſtringas. In ſtrict- 


62 brief to counſel, with the name of the gos to apply for 
cauſe, and indorſe thereon, ** To move for a a ſpecial jury, 


ſheriff alſo muſt be ſerved ; attend maſter, and he 


ſheriff 2 J. 25.); when this is done maſter's clerk. 


239 


© leſs the judge 


Hs 5 Spetial Jurn. 


then makes copies (pay 2s. 6 d. each), which 76 
duces them to twenty-four, to try the iſſue, and a " 


 Connot frike ex ſpecial writ of di/tringas juratorum iſſues for that 
parte ü e purpoſe. In London, he that ſtrikes the jury, 
wenn.  chuſes his own officer to ſurhmons them, though 


N the plaintiff iſſues the writ. In ſtrictneſs, if de. 


* 


fendant moves for the jury, he ought to ſue out 
the writ of diſtringas (but this is ſettled among fair 
practiſers amicably), which ought always to be the 
caſe. | : 338 | 
No cofts of a The perſon or party, who ſhall apply for 2 
2 jury ſhall « ſpecial jury, ſhall not only bear and pay the fees 
be atlowed, u%- < for ſtriking ſuch jury, but ſhall alſo pay and dif. 

% charge all the expences occaſioned by the trial of 

ce the cauſe by ſuch. ſpecial jury; and ſhall not 

« have any farther or other allowance for the ſame 
upon taxation of coſts, than ſuch perſon or the 

party, would be entitled uhto in caſe the cauſe 

t had been tried by a common jury, unleſs the 

« judge, before whom the cauſe is tried, ſhall; ini- 

„ mediately after the trial, certify in open court 

c under his hand, upon the back of the record, 

„that the ſame was a cauſe proper to be tried by a 
| s ſpecial jury.“ Stat. 24 Geo. 2. c. 18. 

None to take. No perſon who ſhall ſerve upon a ſpecial jury, or 
——— be returned, ſhall be allowed to take for ſuch ſerving 
© -where theres a on any ſuch jury, more than the judge who tries the 
view, cauſe ſhall think juſt and reaſonable, not exceeding 

1. 15. (except in cauſes wherein a view hath been 
directed). Same Stat. | 
Jury was nominated in M. T. but the 8 
four had not been ſtruck out by the parties, 11 
Hil. term appointments were made out, and de- 
fendant's attorney (though be attended) refuſed to 
' ſtrike, becauſe the jury were nominated in M. T. 
5 Lord Mansfield was clear the maſter ought to do it, 
without any direction from the court; and faid, 
it was right for him to act as uſual, unleſs 
there ſhould appear any particular reaſon to the 
contrary : In the preſent caſe, there had been no 


ecrtify, 


change of ſheriffs, which Lord Mansfield _—_— 


a> as $A CA. nnn 


28.2 222 


8 2 


* ; 
* Oo 
W ty» 
-* 


Special Jury, 247 


had been given as a reaſon why the 552 4 * 38 


* 
9 * 
a 7 
4 5 
1 


mould not ſerve for the trial of the cauſe which 


been already ftruck for a former intended trial. 
But he ſaid he did not fee the reaſon. why the 
change of the ſheriffs ſhould make any difference, 
Mr. Wallace ſaid, the court of C. P. had lately de- 
termined it ſhould be ſo, and that the change © 
ſheriffs makes no difference. Lord Mansfield ſai 
he was glad of it. Corſe Rep. 412. Rex v. Hark, 


View. Gade 

T"ORMERLY there could not have been a view 

in perſonal actions, but upon withdrawing af 
a juror after they were ſworn, and conſent of the 
parties by a rule of court. Now by the act view may be 
4& 5 Aun. c. 16. / 8. it may be granted in, any ane in noy,, 
ation brought in the courts at Y/e/imin/ter, ,whers mecetary, 
neceſſary, the better to underſtand the, evidence 
upon the trial; in, which caſe the courts may ordet 
ſpecial writs of diffringas, or habeas corpora,. to the 
ſheriff, requiring him to have fix of the jurors, or a 
reater number of them, at the place in Wo | 
ome convenient time, before the trial; who all 
have the matter ſhewn to them by two perſons 


named in the writ of habets. corpora jurator 


* 


delay, the court thought it their duty to take care 
that their ordering a view * not obſtruct juſtice, 
E y © * | : and 


$41 * View. | 
* — £ 
. bo - - 


5 att 3 ; 

Aland prevent the cauſe from being tried; and they 

WOO -* reſolved not to order one any more, without a full | 
8 examination into the propriety and neceſſity of it: 


for they were all clearly of opinion, that the a8 
meant that a view ſhould not be granted, unleſs the 
court was ſatisfied that it was proper and neceſſary ; 
and they thought it better that a cauſe ſhould be 
tried upon a view had by any ſix, or by fewer than 
fix, or even without any view, than be delayed for 
a greater length of time: Accordingly they added a 
clauſe to the uſual rules for views, purporting that 
the party praying a view, conſented . That in caſe 
% ns view ſhould be had, or if a view ſhould be had by 
c any of the jurors whomſoever (though not ſix of the 
« fir/t twelve), yet the trial ſhould proceed, and nv ob- 
& 7eftion be made on account thereof, or for want of a 
proper return. Since which, motions for views * 
are become motions of courſe, with ſuch additional 
conſent annexed to them. Vide 1 Bur. Rep. 256, 
In this court a counſel's hand is ſafficient for a 
view in term time, fee 10 s. 6 u. take the brief to the 
clerk of the rules, who will draw up ſame; but 
firſt apply to the oppoſite attorney for the name of 
his ſhewer, and have your's ready; ſo that the 
rule may be properly filled up, and alſo the houſe 
where the —94 are to meet; the day and hour 
muſt be inſerted, When yeu have drawn up the 
rule, ſerve copy on the pew attorney, leave the 
| original, with the names of the jurors (if ſpecial) 
- - with the ſheriff; if common, he has them, and he 
will ſummon the jury z pay him 2. 25.; his fee 
for attendance 14. 14. 3 and no evidence is to be 
iven on the view, but the premiſes only are to be 
wn. In town it & not uſual to treat the jury 
| ag heretofore, with dinners, but in the country it 
is, and at the expence of both parties. N. B. In 
vacation, by conſent, you may have a judge's order 
for a view, upon producing counſel's hand, fee 
10 3. 6 d. order 2s, 
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Record 
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Record of Nili Prius. 


HIS contains the whole pleadings, and is to 

be ingroſſed fairly on a double half-crown 

ſtampt parchment, and made up by the attornies 
themſelves. In every record to be made up, there + 
muſt be two placitas, the one preceding the iſſue, 
which is to be of ., term **e iflue is joined, the 
other term the cauſe is to be tried, If the iſſue and 
record be tried of the ſame term, then the two placi- 

tas are to be of that term, 

If on a plea in abatement, a reſpondeas ouſter is 
awarded, and afterwards the defendant pleads in 
chief, and there is a verdi& for the plaintiff, yet 
the plea muſt be entered on the i prius record, or 

it is good cauſe for judgment to be arreſted; 
for as it muſt be entered on the plea roll (which 

is in court), ſo it muſt be mentioned on the 
niſi prius record, otherwiſe it will not appear to 
have been a verdict in the fame cauſe, Lord Raym, 


29, f > + 
: f there be a demurrer to any of the aleadings,. 
and the cauſe is to be tried before or after that be 
diſpoſed of, all the proceedings muſt be entered on a 
the niſi prius record, the ſame as made up in the "lint 
paper book. | * | 
Where there are ſeveral defendants, and they 
ſever in plea, whereupoh iſſue is joined, the plain- 
tiff may enter a nonpros as to one:defendant at any 
time before the record is ſent down to be tried at 
mſi prius. 2 Roll. Ar. 100. Salk. . 5 
Pleas before our lord the king, at Weſtminſter of 
the term of Eaſter in the 24th year of the reign of 
our ſovereign Lord George the third, by the grace of 
Cd of Great- Britain, | TY and Ireland, king, 
defender K faith, and in the year of our Lard 


— 7 -, - ©3zE. ooo. rt ddd rand 
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1784. 520. Stormont and Way. 
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ata for 
ndon. 


Record. 


Do Be it remembered, that on Jedneſday - 
to wit. F next after 15 days from the day of Eaſter, 
(to the end of the iſſue verbatim) then enter ſecond 
Placita as follows: E = 
Pleas before our lord the king at Weſtminſter | 
the term of the holy Trinity, in the 24th year of * 4 
reign of our ſovereign Lord George the third, by the 
grace of God of Great-Britain, France and Ireland, 
king, defender of the faith, and in the year of our 
Lord 1784. | 
Londen, 7 The jury between John Jones, by bis 
to wit, J attorney plaintiff, and Edward Potis, 


2 Or debt, as the defendant, of a plea of treſpaſs on the caſe “, is 


reſpited before our lord the king, at We/tminſter, 


d The return of until Tueſday next after the morrow of All Souls“, 


the diſir ingas, 


© The day of 
trial, 


unleſs the right honourable William ear] of Man- 
field, his majeſty's chief juſtice, affigned to hold 
pleas before the king himſelf, ſhall firſt come on- 
Friday the ad day of Fuly, at the Guildhall of the 
ſaid city, according to the form of the ſtatute 
in ſuch caſe made and provided, for default of the 
jurors, becauſe none of them did appear; there- 
fore let the ſheriff have the bodies of the ſaid jurors, 
to make the ſaid jury between the parties afore- 
ſaid, of the plea aforeſaid, accordingly,*the ſame 
2 is given to the parties aforeſaid, at the ſame 
place. | wy | 


If in Midateſer, If the cauſe is to be tried in Middleſex, ſay, 


If at afſizes, 


« unleſs, &c. ſhall firſt come on the 
6 day of at Weſtminſter hall, in 


©. the county of Middleſex.” 


If at the aſſizes, „une his maje/ty's juſtices 
c aſſigned to take the aſſizes, in and for the county of 
« Oxford, hall firſs come on —— the day 
6 of July at Oxford, in the ſaid county, according, 
« '&c,” and at the end of the jurata add, And 
« he it known, that the king's writ on record, was 
c Jelivered to the deputy ſheriff of the ſaid county, on 


« The laſt day 4 the* 3oth day of June in this ſame term, before our 
2 2 laſt ce lord the king, at Weſtminſter, to be executed ac- 
ou % cording is law, at bis peril.” | 


« [ 


_—_ 


1 b ³˙·dͤ a, Moos * — 


Recotd; | Rs. 


« [+ is ordered, that unleſs the cauſes to be tried at To be entered ia 
« London and Arte 1 with the chief — 
« juſtice of this court by the ſpace of two days before 
« the ſittings upon which ſuch cauſes are to be tried, 

« the marſhal may enter a ne recipiatur, at the re- 

« queſt of the defendant or his attorney.” R. H. 

15& 16 Car. 2. 3 

Ia Midaleſar no record of nifi privs will be re- Noe record to be | 
ceived at any ſitting after term, unleſs the ſame ſhall glaser r 
be delivered to, and entered ee the marſhal after ene une 
within two days after the 44 day of every term, entered t 
Notice M. 17 Geo. 2. of * oy 

And in London no record of niſi prius will be In London the , 
received at any fitting after term, unleſs the ſame 2% beten ade! 
ſhall be delivered to, and entered with, the marſhal PRE 
the day before the day to which the fittings in London 
ſhall be adjourned, by nine in the evening. Ibid. 

Every cauſe to be tried at niſi prius, in London Every cauſe to 
and Middleſex, ſhall be tried in the order in which de tied in the 
it is entered (beginning with remanets), unleſs it —_— 
ſhall be made out to the ſatisfaction of the judge of 
niſi prius in open court, that there is reaſonable 
cauſe to the contrary, who thereupon will make 
ſuch order for the trial of the cauſe ſo to be put off, 
as to him ſhall ſeem juſt, R. Mich. 17 Geo. 2. 

* It is ordered, that if the defendant in any If the plaintiff 
“action in London or Middleſex, and to be tried at be hindered of 2 
« the fittings of the lord chief juſtice of this court, 2 — 

e ſhall enter a ne recipiatur, and by reaſon thereof cauſe at the next 
« hinder the plaintiff that he cannot proceed at that fittiags, on no- 

« ſitting, that then it ſhall be lawful to the ſaidè“ 

« plaintiff, to proceed to trial in the ſaid cauſe at 

* the next fitting of the ſaid chief juſtice, after the 

* entering of the ſaid ne recipiatur, upon notice 

" 2 during the ſaid firſt fittings.” K. Mich. 

4 Ann. 

If notice for trial be given for a day certain in Explanations 
Londen or Midaleſex, and the plaintiff is not ready 
to proceed, the cauſe may be tried the next fitting, 
upon the like notice as when a ne recipiatur is enter- 
ed by the defendant ; and in either caſe, if the cauſe 
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0 
How te enter 
the iſſue, and 
paſs the record 
in town, 


How to proceed 
at the aſſizes. 


Entry of records 
at allizes, 


| Record. 


de not tried at ſuch next ſitting, notice is to be 


given as at firſt, unleſs it be made a remanet, and 
then new notice of trial is never given; for the de. 
fendant is bound to atcend till the cauſe be tried, 


MN. en R. M. 4 Ann. 


If the cauſe is not tried the day. of the ſitting, 


it is then made remanet by the marſhal of courſe, 


pay him 5s. get the difringas, alter the return to 
the day of the next ſitting (if it is a proper return 
day), if not, the next day, reſeal it, pay 15s. anner 
it to the record again, as there is no occaſion for 
the ſheriff to return a new panel, nor is there occz- 
ſion for a new ſtamp. 

When the record is done, make an ixcipitur on 
a roll (which get of Mr. Webb, or Mr. Adams), 
firſt entering thereon the term the iſſue is joined, 
warrants of attorney for plaintiff and defendant, 
and part of the memorandum of the iſſue; take 


your iſſue and record to the clerk of the judgments, 
who enters the iſſue, marks the roll, record, and 


7//ue „pay him 33. 6 d. for the firſt ten ſheets, 
os gn ks pits, if your iſſue ſhould be of an 
old term, and, your entries have not been made 
before, firſt get number-roll at Mr. Ways office, of 
the term iſſue is joined, then make out a docket for 
the entry, and docket ſame, take record to Mr. 
Mays office, who will paſs ſame, pay 7 5. 6d, for 
the firſt eight ſheets, and 7 5, for every other eight, 
and 64. to the ſealer. 

If at the aſſizes, the iſſue is entered the ſame a 
before, and record is paſſed at the ſame office (Mr, 
Mays), with the clerk of the circuit in which the 
cauſe is to be tried; get the wenire returned in 
town with the undersſheriff, pay him 2 s. 6 d. ſend 
the diſtringas and venire into the country annexed to 
the record, and the writ and record are to be 
entered together, and left with the judge's marſha), 
pay 143. 8d. R.10Q& 11 Geo. 2. 25 

„No writ and record of niſi prius ſhall be re- 
* ceived at the aſſizes in any county in England, 


© waleſs they ſhall be delivered to be entered with 


„ the 


ol 


: * ; 


* 
4 


nn the marſhal bore the firſt ſitting of the court, after 
« the commiſſion day (except in the counties of *York 
« and Norfolk), and there the writs and records 
« ſhall be delivered to, and entered with the mar- 


te ſhal, before the ef ſitting of the court, on the | 
commi 


« ſeond day after — day, otherwiſe they 


« ſhall not be received, and the cauſes ſhall be tried 
« jn the order in which they ſhall be fo entered 
« (except they be put off by the judge); and a liſt 
&« of the cauſes ſhall be made by the marſhal, and 
« fixed up in ſome public place in the 1 | aire 
the 


court, and to remain the whole time o 
« affzes,” R. H. 14 Ges. 2. 


Venire and Diftringas. 


Tarn ſue out verire and difiringas (both of 
which are ſealed only), get the diſtringas returned 
at the ſheriff's office, pay in Middleſex 145. 8 4. in 
London, if common, 4 s. 4 d. if ſpecial 8s. 84. and 
annex it to the record with the panel, 


ing. We command you that you caufe to come 
before us, at Meſfminſſer, on next after 
(here inſert ſome return · day before 


the trial) twelve free and lawful men of the body 


of your county, each of whom having 10 J. a year 
at the leaſt, of lands, tenements or rents, by whom 


the truth of the matter may be the better known, 


and who are in no wiſe akin either to A. B. the 
plaintiff, or to C. D. the defendant, to make a cer- 
tain jury of the country between the parties aſore- 
ſaid, in a plea of treſpaſs on the caſe (or as the 
caſe may be) becauſe as well the ſaid C. D. as the 
ſaid A. B. between whom the contention thereupon 
is, have put themſelves upon that jury, and have 
there then the names of the jurors, and this writ. 
Witneſs, William earl ” Mansfield, at * 


244. Uenire and Diſtringas; | 


1 


* 


flex (the firſt day of the term in which the cauſe is 
to be tried), in the 21ſt year of our reign. | 
| | _ - Stormont and Way. 


| If where juig- If it is where one defendant lets judgment go by 

.—_ 2 dne default, and the other pleads to iſſue, after the 

and a8 fue 8 Words, © to make a jury of the country, between 

to the other de- “ the parties aforeſaid, add theſe, as well to 

ſendant. 6 try the iſſue between the ſaid 4. B. and C. D. 

© 6“ joined, of a plea of treſpaſs on the caſe, as to 

« inquire what damages the ſaid A. hath ſuſtained 

« by reaſon of the not performing the ſaid pro- 

„ miſes and undertakings, by the ſaid R. made, 

nas for his coſts and charges by him ſuſtained in 

ce this behalf, whereof it is conſidered that the 

<« ſaid. J. ought to recover his damages, becauſe 

& as well the ſaid R. as the ſaid A. between whom 

the contention thereupon is, have put them- 

© ſelves upon that jury, and have there then the 

% names, Cc.“ | = 1 

Tf Serif are I there are two ſheriffs, and one is intereſted 

ater oe ira in the cauſe, or related to either of the parties, the 

Vini. venire ſhould be awarded to the other onhy; ot 

| 5 if both are intereſted, then to the coroner af the 
a county. - f 7 8 

Common diftrin®= George the third, &c. To the ſheriff of, &. 

4. greeting: We command you that you diſtrgingthe 

ſeveral perſons named in the panel annexed to this 

writ; the jury ſummoned in our court before us, 

between A. B. plaintiff, and C. D. defendant, 1 
all their lands and chattels in your bailiwick, 

that neither they, nor any for them intermeddle 

therewith,, until you ſhall have other command in 

that behalf from us; and that you anſwer us for 

the iſſues of the ſame, ſo that you have their bodies 

before us at Yeftminſier, n next aſter 

(here inſert the ficſt return-day after the trial), or 

before our right truſty and well-beloved William 

earl of Mani field, our chief juſtice, aſſigned to hold 

pleas jn our court before us, if he ſhall firſt come 

on + (the day of trial); if in Londen, fay, at the 


z J hk WE, 
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Guildhall of the. city of London ' aforeſaidz if in 
Middleſex, ſay, ** at Weſtminſter· ball, in the county 2 & - 
« of Middleſex ;” if at the affizes ſay, ** before our 1 
6© juſtices fenced to hold the aſſixes in your county, if 
&« they ſball firſt come on (the day of trial) 4 
(the place where held) in your county according to 
the form of the ſtatute in that caſe lately made and 
provided, to make a certain Jury between the ſaid 
parties, of a plea of treſpaſs on the caſe (as the 


action is), and to hear thereof their judgment of 


many defaults, and that you have there the names 

of the jurors and this writ. 2 William earl Return of b 

of Mansfield, at Weſtminſter, the 12th day of Fe- weaire, _ 

bruary, in the 24th year of our reign. | 

Stormont and Way. , 

George, &c. to the ſheriffs of London, greeting: Difringes for a 

We command you, that you diſtrain Fohn Ling, of yer Noth 

Coleman-firect, Faſeph. Lancaſter, of © Queen-ſtreqt,** © * 

and ſo on, till you come to the end of the maſter's 

liſt, then add (Merchants), the jury ſummoned in 

our court before us (as in a common one); and if 

there is a view after the word (default) add this, View, 

% And in the mean time, according to the form of 

* the flatute in ſuch caſe made and provided, we 

« command you, that you have fix of the jt I2 

*© of the ſaid jurors, or as many more 0 _— 

* you ſhall think fit, to take a view of the place in 

* queſtion, on the day of and that the ſaid 

* jurors meet on the ſame day, at the houſe of 

* (as in the rule) in your city, and proceed 


C from thence to view the ſaid place, in the pre- 


% ſence of T. B. on the part of the plaintiff, and 
* G. H. on the part of the defendant, appointed by > 
** our court before us, to fhew the ſaid place to ſuch of 
* the ſaid jurors as ſhall come to view the ſame; and 
* that you make appear to us at Weſtminſter, on 
&« the ſaid day, in what manner you ſhall have exe- 
* cuted this our precept, and that you have then 
© there this writ, Witneſs, Sc.“ 
If you have witneſſes, and they will not appear, 
make put a /ubpana, which is as follows: 


250 
Subpaiia to 


tf fy. 


2. 64. ſtamp. 


Pracipe for 
Eng, 


feld, Se. 


George the third, Ec. To (the witneſs by name, 
you may put four in a writ) gromunny + We com- 


mand you, that, all excuſes being laid aſide, you, 
and every one of you be, in your proper perſons, 
before our right truſty and well beloved William 
earl of Mansfield, out chief juſtice, aſſigned to hold 
pleas in our court before us, at the Guildhall of the 
city of Londin, or, * at Wiftminſter hall in the c 

« of Middleſex”* (if in Middleſex) ; if at the affizey 
ſay, © before our juſlices, aſſigned to hold the afſezes in 
and for the county of on the of 

« af in the ſaid county,” to teftify all and ſin- 
gular what you, or either of you, know, in a cer- 
tain cauſe. now depending, undetermined in our 
court before us, between A. B. plaintiff, and C. D. 
defendant, of a plea of treſpaſs on the cafe (as the 


action is), and at that day to be tried by a jury of 


the county; and this you, or any of you, are by 
no means to omit, under the penalty, upon each of 
you, of 100/, Witneſs, Filliam earl of Manſ- 
| Stormont and Way, 

Tefle the Subpœna the laſt day of term. 
Middleſex ſubperna, to teſtify between A. B. 
plaintiff, and C. D, defendant, on. the part of the 
plaintiff, To be ſigned by Mr. Heberden, pay 
15. 8 d. and 7 d. ſeal; ſerve each witneſs with a 
copy; pay 1s. in-town; if in the country, the. 
party muſt have his expences tendered him, and that 
reaſonable, 2 Stra. 1150. z nor will the court grant 


an attachment without perſonal fervice, Str. 1054. ; 


and witneſſes are to have reaſonable notice. Str. 
$10. 9 


Formerly a f- Formerly if the witneſs was to produce a deed or 
perne duces tecum, Other writing, there uſed to be a ſubparna duces 


ROW notice. 


s certain deed of aſſignmemt, bearing date the 
| « 


tecum made out for the ſpecial purpoſe ; but now 
the general mode is either to indorſe on the copy of 


the ſubpæna, or make a notice for that purpoſe, and 


when you ſerve it, deliver a copy of the 6x7 $18 


The notice may be thus: Doe v. Roe. Take notice 


« that you produce at the trial of this cauſe, 4 


hy. 


« day of 1784, and made between, c. which 
anſwers the purpoſe of a ſubpœna duces tecum. 


But if this mode ſhould not be thought by ſome 
right, then make out a ſubpana duces ſecum, thus: 


« George, c.“ as in the former one, as far as the S. e. 
place of trial, then ſay, And that you bring with ** 5: dame. 


and produce at the time and place aforgſaid a 
deed of aſſignment, bearing date, c. and then and 
there to teſtify and ſhe all and fingular thoſe things 
which you or either of yau know, or the ſaid deed 
or inftrument doth import, of and concerning a 
certain action now in our court before us, depend- 
ing between, &c. (as in the former one); it is ſigned 
with Mr. Heberden, and ſealed. 


If a witneſs ſhould be detained in priſon, the If he is in 
following habeas corpus may be had, to bring him Prtiſon. 


into court as an evidence, on leaving which, the 
gaoler muſt bring him up; ingroſs it on a 5 5s, ſtamp 


parchment, 


Geerge the third, &c, To the marſhal of our Habeas corpur ad 
priſon of the Mar ſbalſaa, greeting: (or to the perſon iſcandun. 


in whoſe cuſtody he is) We command you, that the 
body of John Wall, in our priſon, under your 
cuſtody as it is ſaid, detained under ſafe and ſecure 
conduct, by whatſoever name the ſaid John Mall 
may be called in the ſame, you have before our 
right truſty and well beloved William earl of 
Mansfield, our chief juſtice, aſſigned to hold pleas | 
in our court before us at Miſtminſter- hall, in the 
county of Middleſex, or at Guildhall in the city of 
« London; (if at aſſizes) before our juſtices 
* aſſigned to hold the aſſizes in and for the county of 
* Oxford, on Monday the day of "next, at 
« Oxford in the ſaid county,” by nine of the clock 
in the forenoon of the ſame day, there to teſtify 
the truth, according to his knowledge, in a certain 
cauſe now depending in our court before us, and 
then and there to be tried between A. B. plaintiff, 
and C. D. defendant, in a plea of treſpaſs and 
aſſault (as the action is) ; and immediately after the 
ſaid John Wall ſhall then and there have given his 
/ I teſtimony 


teſtimony before the ſaĩd chief juſtice (if in town); 
if in the country, ** before our ſaid juſtices,” to re- 
turn him, the ſaid John Wall, to our ſaid priſon, 
under fafe and ſecure conduct, and have you there 
then this writ. Witneſs William earl of Mansfield, 
at Wiſtminſter, &c. Stormont and ; 
A praecipe, as before, is made, ſign it with M. 
' Heberden, 1 . 8 4; ſeal 7 d. but you muſt firſt get 
a judge's fat theresn, upon an affidavit made by the 
party who applies, that he is a material witneſs 
* on his part, and cannot proceed to the trial with. 
* out his teſtimony.” 4 Burr. 1440. Then fign 
and feal the ſame, and leave it either with the 
marſhal or gaoler, in whoſe cuſtody the witneſs is, 
for his return. ae 


Examining Witneſſes on Interrogatories 
ve before a Judge. | 


Ir after iſſue is delivered, and notice of trial given, 
a witneſs that is material on either fide is going 
abroad, or beyond ſea, fo that he cannot be had at 
the trial, the party who wiſhes for him, may apply 
to the court for a rule, that he may be examined as 
a witneſs, before one of the juſtices of this court, 
but he cannot be examined without conſent; it is 
2 rule to ſhew cauſe, and the motion is made upon 
affidavit ** of his being material on the part be is to be 
« examined, without whoſe teflimany you cannot pro- 
« ceed to the trial, and that he is going to Scotland, 
« Ireland, or out of the kingdom, on ſuch a day; 
counſel's fee is 10 3. 64. for the rule to ſhew cauſe, 
and one guinea to make it abſolute ; rule 5 5. ſerve it 
on the attorney on the other ſide ; make affidavit of 
the ſervice, and if conſented to, the rule will be 
made abſolute. Notice muft be given, and a copy 
of the interrogatories delivered to the oppoſite at- 
torney of the time he is to be examined, ſo that the 
other party may be at liberty to file interrogatories, 
and croſs- examine him on his part. 11 


* 


Interrog atorits. 253- 


it is in vacation, application muſt be made in In vacation, a 

2 44. way; get * from a judge, to n. 2 
ſhew cauſe why A. B. a material witneſs, may not 
be examined, on the part of the plaintiff, on inter- 
rogatories, and upon producing the like affidavit 
as before, and conſented to, the order will be 
granted, | 9-38} 8 

If a party refuſe to conſent to the examination 
of a witneſs to an eſſential fact commiffion, 
when his preſence cannot be compelled, or to ad- 
mit the fact, the court will aſſiſt the other party by 
putting off the trial, Dong. Rep. 403. | 

The witneſs is to be taken to the Judge's clerk, Where to tab 
who examines him, and the interrogatories are to ig. 
be left there, and he is to be ſworn upon them; 

after he is examined on both ſides, the judge's clerk 

will deliver out copies of the depoſitions. The in- 

terrogatories are to be ſigned by counſel, for which 

you pay him one guinea; ingroſs them on a double 

124. ſtampt parchment. 1 

Interrogatories to be admini/lered to John Denn, The fom of 

&« a witneſs to be produced, ſiuorn and examined, on Interrogatorme 

« the part and _ of A. B. plaintiff, againſt 

« C. D. defendant, before Francis Buller, eſquire, 

&« one of the juſtices of the cout of our lord the king, 

&« before the king himſelf, purſuant to a rule of the 
« ſaid court, made on Wedneſday next after fifteen 
& gays of Saint Martin, in the 24th year of the reign 
« of his majefly king George the third; or if it is 
% an order ſay, (purſuant to an order of the ſaid 
« juſtice of our ſaid lord the king, made the | | 
day of 1784.) N ehe 
Do you know the parties, plaintiff and deſend - Ie 
ant, in the title of theſe interrogatories named, or 

either, and which of them, and how long have you | 

known them, either, and which of them? declare 2 
the truth, and your knowledge herein. 5 

Loot upon the deed or writing now produced and Secondly, 
ſhewn to you at this the time of your examina- 

tion, marked with the letter A. and purporting to 
be, Sc. was ſuch deed or writing ſealed and de- 


* livered* 


7 


| and did you ſee them {et any, and which of their 


12 Toterroga- 
m. 


Interrogatories 
for defendant, 


Mittimus to a 


No wenire or 
ringes is ne + 
——_— 
-paſs the record 
Ia the ufusl 
way, adding to 
it the mittimus 
=—_ 


do you know the hand-writing of the ot! 


and the truth declare. 


Interrogatories, 

livered in your preſence, and by whom? Were 
ou a ſubſcribing witneſs to the ſealing and delirer - 
ing thereof? And is your name indorſed and et as 
a witneſs thereto of your own ö And 
| r wit⸗ 

neſs or witneſſes thereto ? And is or are the name 
or names of ſuch witneſs on witneſſes of the 
proper hand- writing of ſuch witneſs or witneſſes? . 


names as ſubſcribing witneſs or witneſſes thereunto? 
Set forth the particulars at large, according to the 
beſt of your knowledge, remembrance, and belief, 


y, Do you know of any other matter or 
thing, or have you heard, or can you ſay any thing, 
touching the matter in queſtion in this cauſe, that 
may tend to the benefit and advantage of the 
complainant in this cauſe, beſides what you bare 
been interrogated unto? Declare the ſame fully ane 
at large, as if you had been particularly A” 
thereto 


Interrogatories to be adminiftered to Richard Fenn, 

a witneſs to be produced, ſworn, and examined on 
the part and behalf of C. D. the defendant gt 
the ſuit of A. B. before, &c, . 
Gearge the third, c. To our juſtices of our 
county palatine of Cheſter, greeting : The tenor of 
a certain record before us at Mefninſter, between 
A. B. plaintiff, and C. D. defendant, in a ples 
of treſpaſs on the caſe, we ſend you incloſed bere- 
in, commanding that you ſhaving inſpeRed the 
ſame) by aur writ of aur ſaid county, do com- 
mand the ſheriff of the ſame. county that be cauſe 
twelve free and lawful men of the body of the 
county to come before you at your nent ſeſſion, 
after this writ ſhall be delivered to you, each of 
whom having 10 l. a year. at leaſt of lands, tene- 
ments, or rents, by whom the truth of the matter 
may be the better known and inquired into; and 
who are in no wiſe related either to the ſaid 4, or to 
the aforeſaid C. to recognize and make a jury of the 
county 


* 0 


” 
Pittimus. 4 


county between the ſaid parties, in the ples afore-., 
ſaid, becauſe as well the ſaid A. as the ſaid C. 
between whom the controverſy is, have put them 
ſelyes. upon that jury; and alſo that you make 
ſuch further proceſs againſt the ſaid jurars, ſo to be 
impannelled between the ſaid parties as are in this 
behalf uſed and commonly made, according to the. 
law and cuſtom of the ſaid county, until, the i 
aforeſaid between the. faid parties ſhall' be fully. 
tried; and when the verification and iſſue aforeſaid 
ſhall be there made and tried before you, then do 
you ſend the record of the ſaid plaint, together - 
with erery thing that ſhall then and there be done 
before you therein, and alſo this writ before us at 
Weſtminſter at a certain day which you ſhall appoint 
to the ſaid parties, to de there to hear judgment 
thereupon, Witneſs William earl of Mansfield, Sc. 
| © © Stormont and Way. 


i 


Wy Paſtea. 


Wren the cauſe is tried at the fittings in Len- 
in or Middleſex, the aſſociate delivers the party for 
whom the verdict bas been given the record, and he 
afterwards indorſes the poſtea from the aſſociate's mi- 
nute on the pannel. ' CE”... 
The court fees. are about 21. 18s. 6 d. for the” .- 
plaintiff's verdict, on a nonſuit about 21. 15, de- 
fence 14. 18s. If the cauſe is tried at the aſſines, 
the aſſociate keeps the record till the next term; 
and he indorſes the pas; his fee. is received for 
this at the trial. a 8 
Upon the return day of the di/tringas, give a rule Role fer . 
for judgment on the poſtea, which enter at the clerk went. 
of the rules, and is given on a flip of paper thus: 
A. B. againſt C. D. * Rule for judgment on poſtea, 
pay 1s. 10 d. this is a four day rule in full term, 
(and Sunday or any holiday on which the court does 
not fit, are not to be accounted), unleſs the rule be 
entered on the laſt day of term, or within four days 
; after 


„ 
- 
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Lat Interroga- 
tory. 


Interrogatories 
for defendant, 


Mittimus to a 


No _ 
ringes is ne ; 
— but you 
paſs the record 
in the ufusl 
way, adding to 
it the mictimus 
only. 


county palatine. county palatine of Cheſter, greeting : The tenor of 


Interrogatories. 
livered in your preſence, and by whom? Were 
ou a ſubſcribing witneſs to the ſealing and deliver · 
ing thereof? And is your name indorſed and ſet as 
a witneſs thereto of your own hand-writing ? And 
do you know the hand-writing of the other wit- 
neſs or witneſſes thereto? And is or are the name 
or names of ſuch witneſs or witneſſes of the 
proper hand-writing of ſuch witneſs or witneſſes ? 
and did you ſee them ſet any, and whicbrof their 
names as ſubſcribing witneſs or witneſſes thereunto? 
Set forth the particulars at large, according to the 
beſt of your knowledge, remembrance, and belief, 
and the truth declare. 
Laſtly, Do you know of any other matter or 
thing, or have you heard, or can you ſay any thing 
touching the matter in queſtion in this cauſe, that 
may tend to the benefit and advantage of the 


complainant in this cauſe, beſides what you have 


been interrogated unto? Declare the ſame fully and 
at large, as if you had been particularly interrogated 
thereto. | . 
Interrogatories to be adminiftered to Richard Fenn, 
a witneſs to be produced, ſworn, and examined on 
the part and behalf of C. D. the defendant, at 
the ſuit of A. B. before, &c, "3.8 
George the third, &c., To our juſtices of our 


a certain record before us at Meſiminſter, between 
A. B. plaintiff, and C. D. defendant, in a ples 
of treſpaſs on the caſe, we ſend you incloſed bete · 
in, commanding that you ſhoving inſpeRed the 
ſame) by aur writ of aur ſaid county, do com- 
mand the ſheriff of the ſame county that he cauſe 
twelve free and lawful men of the body of the 
county to come before you at your next. ſeſſion, 
after this writ ſhall be delivered to you, each of 
whom having 10/7. a year at leaſt of lands, tene- 
ments, or rents, by whom the truth of the matter 
may be the better known and inquired into; and 
who are in no wiſe related either to the ſaid 4, or to 
the aforeſaid C. to recognize and make a jury of the 
county 


county between the ſaid parties, in the plea afore- 
ſaid, becauſe as well the ſaid A. as the ſaid C. 
detween whom the controverſy is, have put them 
ſelves upon that jury; and alſo that you make 
ſuch further proceſs againſt the ſaid jurars, ſo to be 
impannelled between the ſaid parties as are in this 
behalf uſed and commonly made, according to the, 
law and cuſtom of the ſaid county, until the iſſue. 
aforeſaid between the faid parties ſhall be fully 
tried; and when the verification and iſſue aforeſaid 
ſhall be there made and tried before you, then do 
you ſend the record of the ſaid plaint, together 
with every thing that ſhall then and there be done 
before you therein, and alſo this writ before us at 
IW:ſtminſter at a certain day which you ſhall appoint 
to the ſaid parties, to be there to hear judgment 
thereupon, Witneſs William earl of Mansfield, Sc. 
Stormont and Way. 


Peoftea. 


Wurn the cauſe is tried at the fittings in Len- 
din or Middleſex, the aſſociate delivers the party for 
whom the verdict bas been given the record, and he 
afterwards indorſes the poſtea from the aſſociate's mi- 
nute on the pannel. | 
The court fees are about 21. 18s. 64. for the 
plaintiff's verdict, on a nonſuit about 21. 1s, de- 
fence 11, 18s, If the cauſe is tried at the aſſizes, 
the aſſociate keeps the record till the next term; 
and he indorſes the poſtea ; his fee is received for 
this at the trial. | 
Upon the return day of the di/tringas, give a rule Rule for judge. 
for judgment on the poſtea, which enter at the clerk went. 
of the rules, and is given on a flip of paper thus: 
A. B. againſt C. D. ** Rule for judgment on poſtea, 
pay 1s. 10 d. this is a four day rule in full term, 
(and Sunday or any holiday on which the court does 
not fit, are not to be accounted), unleſs the rule be 
entered on the laſt day of term, or within four days 
. after 


„ +a " * 
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| Poſted, 


after the term (during which four days it is the 

practice to enter theſe rules as of the laſt day of the 

term), and at the expiration of four days excluſm 

after entering ſuch rule, judgment may be en- 

| tered. N. on R. E. 5 Geo. 2. within which four 
days the party againſt whom the verdict paſſed, may 
move the court in arreſt of judgment, or for a ny 
trial; if neither of theſe be done, ſtamp the poſtea 
with a double 23. 6 d. get the poſtea — 2 
beratur, with Mr. Walter, clerk of the common 
bails, pay him 64. then take ſame to the maſter, 
and he will tax the coſts de incremento, and ſign final 
Judgment, and take out execution. 

But if either of the parties die, execution cannot 
be taken out upon the judgment till a ſci. fa, ſued 
out, and judgment thereupon obtained. Stat, 
8& 9 V. z. c. 10. 0 

No judgment given either for plainiff or deſend- 
ant upon a writ of ni prius or inquiry, can be en- 


tered until the expiration of four days, excluſive of 


the entry of a rule for judgment. MN. on R. E. 
Geo. 2. Reg. 3. 


| 5 
Rule ought not The rule ought not to be entered before the day 


hank: in bank, and is not neceſſary if the plaintiff be non- 


ſuited ; for in that caſe judgment may be entered 
immediately after the day in bank. N. on RE, 
5 Geo. 2. R. 3. | 
When rule for A rule for judgment, where the cauſe is tried 
— wg " within term, may be given at any time within four 
days after the end of the term; but ſuch rule can» 
not be given before the day in bank. 
If by original on If the action be by an original, the rule may be 
22 of given on the return day of the dHringas (if it does 
3 not happen on a Sunday), and it expires in four days, 
daut coſts cannot be taxed till the excluſive day. 
If plaintiff become bankrupt between interlocutory 
and final judgment, yet final judgment may be en- 
tered in the name of the plaintiff. 


7 axing 
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7. axing Cofts, 
Ir you have extra coſts, an affidavit of expencey 
is neceſſary to be made before you tax them: in 
country cauſes, affidavits are generally made, and 
if ſworn there, you muſt file it with the clerk of 


the rules firſt, who makes a copy for the maſter, 
pay him 84. per ſheet beſides duty. a 


It is uſual, amongſt fair practiſers, to give the Rule to be pre- 
oppoſite ſide notice of taxing coſts, without à rule ſeat, 


but if not, he may apply to the clerk of the rules for 
one to be preſent, pay 4.5. ſerve copy on the attor- 
ney of the other fide, and he cannot tax them with- 
out notice. 
In the King's Bench, 
A. B. plaintiff, and C. D. defendant, 


A. B. of, &c. the plaintiff in this cauſe, and Affidavit to in- 
E. B. of, &c. attorney for the above named plain- 


tiff, ſeverally make oath, and ſay, and firſt this 
deponent E. B. for himſelf ſaith, That notice of 
trial was given in this cauſe for the laſt aſſizes to be 
holden at Oxford, that he did cauſe three ſubpœnas 
to be iſſued out on the part of the ſaid plaintiff; and 
that J. L. of, &c. C. L. of, &c. E. T. of, Cc. 
G. H. of, &c. J. K. of, &c. (here inſert the 
names of the witneſſes, and their places of abode, 
with their addition of trade, Ic.) were all of them 
ſeverally ſubpcena'd on the part of the plaintiff, and 
that the place of reſidence of the ſaid A. L. C. L. 
and G. H. is diſtant from this deponent twelve 
miles: And this deponent further ſaith, That all 
the ſaid witneſſes were material and neceſſary for the 
ſaid plaintiff; and that the ſaid A. L. &c. were all 
paid with their ſubpcena's 15. each, and that the 


ſaid A. L. Ge. (here again name the witneſſes) 


vere neceſſarily abſent from their places of abode in 
going to and returning from the ſaid aflizes three 
days; and this deponent was alſo neceſſarily abſent 
from his place of om a days, and that — 
uſu 


creaſe the coſts, 


| Coſts. 
uſual place of abode of the ſaid A. L. is diſtant from 
Oxford thirty-ſeven miles; that the uſual place of 
abode of the ſaid C. L. is diſtant from Oxford afore- 
ſaid*ten miles (go on here and ſhew the diſtance 
of every witneſs from the aſſize town); And this 
deponent further ſaith, That the ſaid A. L. wa 
very old and infirm, and that he was obliged to hire 
a poſt-chaile for her, from her place of abode to the 
ſaid aſſizes, and back again (ſhe the ſaid A. L. not 
being able to travel in any other way), and that he 
did pay for the ſame the ſum of 5/. 105. and that 
he did alſo pay to her for her Joſs of time, trouble, 
and expence, the ſum of 4/7. 45.; And this deponent 
further ſaith, That he did pay to the ſaid C. I. 
E. T. G. H Fc. for their Joſs of time, trouble, 
and expence, the ſum of 3/. 10s. And this de- 
ponent further ſaith, That his brief conſiſted of 
five ſheets of paper, and that he did pay to Mr, 
Bearcriſt with his brief and clerk, 47. 65. 6d. and 
to Mr. Baldwin and his clerk 2 J. 4s. 6d. and the 
following court fees; to the marſhal for entering 
the cauſe 185. to the jury, tipſtaff, and bailiff, 14s, 
to the marſhal and cryer 17's. and to the aſſociate 
1/ 155. 64.; and this deponent A. B. for himſelf 
ſaith, That he did pay for the expence of himſelf 
and witneſſes pending the ſaid trial, the ſum of 

5/1, 10s. 64 

Sworn, Sc. 


-It is impoſſible to form a general precedent for 
an affidavit of increaſed coffs, as every cauſe. varies 
ſo much in expence and circumſtances, therefore 
you have nothing more to do than ſtate the fach, 
but it muſt be with certainty, as the maſter canſIot 
aſcertain the expences of the witneſſes without; 
and with that you are to (thew, ** that every thing 
« 35 neceſſary and material as far as your belief goes, u 
<< be produced on the pa't of your client; and the plate 


, abode of your witneſſes muſt alſo be ſhewn, with | 


« their diſtance from the place where the aſſizes art 
„held, otherwiſe they cannot be allowed for. 
| | ; Special 


* 


Special Verdict. = 


SOMETIMES if there ariſes in the caſe any difficult 

matter of law, the juty, for the ſake of better in- 

formation, and to avoid the danger of having their 

verdict attainted, will find a ſpecial verdict, which is 

grounded on the Stat. W. 2. 13 Ed. 1. c. 30. % 2. 

whereby it is ordained, that the juſtices aſſigned to 

take aſſizes, ſhall not compel the jurors to ſay pre- 

ciſely, whether it be diſſeiſin or not, ſo that they do 

ſhew the truth of the deed, and require aid of the 

juſtices, But if they of their own head will fay, 

that it is diſſeiſin, their verdict ſhall be admitted at 

their own peril, and herein they ſtate the naked facts 

as they find them to be proved, and pray the advice 

of the court thereon, concluding conditionally, ** that 

e if upon the whole matter the court ſhall be of opinion 

&« that the plaintiff had cauſe of action, they then find 

« for the plaintiff : if otherwiſe, then for the defenu- 

* a.” 

y rule, MA. 1654. ſec. 20. In finding of ſpecial Special verdifs ' 

verdicts where the — are ſingle, — not a ee _ 

plicated, and no ſpecial concluſion, the council (if 8 

required) do ſubſeribe the points in queſtion, and 

agree to amend the omiſſions of miſtakes in the meſne 

conveyance, according to the truth, to bring the 

point in queſtion to judgment, | 
That unneceſſary finding of deeds in hæc verba, Deeds to be 

where the queſtion reſts not upon them, but are found according 

only derivation of title, to be ſpared, and nd 4 
tly according to the ſubſtance they bear in re- 


» nce to the deed, as feoffment, leaſe, grant, 
0. n 


If there is a ſpecial verdict found, the plaintiff's How 0 proceed. 
attorney, with the defendant's, muſt get the ſame 
drawn and ſettled by counſel who fign the draft, 
which is left with the clerk of the mf prius to be 
copied for each party; then the whole proceedings 
are entered in form on = roll, docketted and filed 
2 Re of 
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» P 


Wc. 


The confilium is 

moved for in the 
ſame manner as 
on demurrer, 


| Special eaſe, ; 


officer of niſi prius, til 


the ſame as on a ſpecial verdit?, 


Special Uerdit. 


of record, which roll is marked by the clerk of the 
papers, on producing a counſel's hand to a confilium 
paper, read, carry conſilium paper to the clerk of 
the rules who draws up the rule for counſel to be 
heard, pay 5s. then take ſame again to the clerk of 
the papers, who enters the cauſe upon producing 
the rule, pay 1s. ſerve ſame on the attorney for the 


- defendant. | 


Copies of the whole record, and ſpecial verdiQ 
or caſe are to be made for the judges, the ſame as 
on demurrers, and left with them !wwo days be- 
fore argument. Alſo counſel muſt have their 
briefs, with a copy of the ſpecial verdict. Rule E. 2. 


- Fac. 2. 


Special Caſe. 


AnoTHER method of finding a ſpecies of 
ſpecial verdict, is when the jury find the ver- 
dict generally for the plaintiff, but ſubject ne- 
vertheleſs to the opinion of the court above, on 2 
ſpecial caſe ſtated by the counſel on both ſides with 
regard to a matter of law; which has this advan- 
tage over a ſpecial verdict, that it is attended with 
much leſs expence, and obtains a much ſpeedier de- 
ciſion; the poftea being ſtayed in the hands of the 

the queſtion is determined, 
and the verdict is then entered for the-plaintiff ot 
defendant as the caſe may happen. But as nothing 


appears upon the record but the general verdict, the 


parties are precluded hereby from the benefit of a 
writ of error, if diflatisfied with the judgment of 
the court upon the point of law. - - © -- 

If a ſpecial cafe is made, then it is ſettled by the 
two counſel and figned, give ſame to Mr. Lowten 
the clerk of the niſi prius, who will make copies for 
each party, move for a conſilium by counſel, ſet the 
caſe down with the clerk of the papers, and proceed 


* - * - 


Of Arreſting the Fudgment. 


Ir the party would arreſt the judgment after Arreſt of judg- 
verdict or inquiſition of damages, the roll muſt be ment. 
brought into court upon motion, and marked by 
the clerk of the papers, pay the clerk of the treaſury 
15. 64, Originally it ought to have been made 
within the four days, but now at any time before 
judgment _ Dougl. Rep. 716. Str. 845. It 
is a rule to ſhew cauſe, therefore needs no notice to 
be given, nor yet an affidavit to ground it, as it 
ariſes out of the record ; and after judgment upon 
demurrer, there can be no ſuch motion made, as 
the court will not ſuffer any one to tell them that 
the judgment they gave, on mature deliberation, is 
wrong. Stra. 425. and the court will, after vedict, 
over-rule an objection which they would have 
liſtened to on demurrer. 161d. 

The plaintiff, on an iſſue tendered by the de- 
fendant, joined the iſſue thus: * and the aforeſaid 
« defendant doth the like,” inſtead of ſaying, © and 
« the aforeſaid plaintiff doth the like,” and this 
being objected in arreſt of judgment, the ob- 
jeclion was over-ruled, and the judgment eſta- 
bliſhed. 4 Burr. 1703. | | . 

It may be made atter motion for a new trial diſ- 
charged, Doug. Rep. 716. and if arreſted, each 
party pays his own coſts, Cowp. Rep. 407. 

After verdict, a man may alledge any thing in 
the record, in arreſt of judgment, which may be 
affigned for error after judgment, 2 Roll. Ab, 716, 
and judgment after verdi& ſhall not be arreſted for 
an objection that would have been good on de- 
murrer, 3 Burr. 1725, | 

If the rule is diſcharged, then plaintiff's attorney 
draws up the rule, and may proceed to tax his coſts - 
in the uſual way on the po/ea or inquiſition, 


— 


* 


8 3 : New 


* 


| New 4 rial, 


Ir the party againſt whom the verdict is ob. 
tained wiſhes for a new trial, the ſame muſt be 
moved for within the four days incluſtve, unleſs ſome 
material circumſtance which muſt be: ſhewn og 
affidavit of the delay; and the motion is gene- 
rally made on an affidavit (unleſs it ariſe from a 


verdict given contrary to evidence, a miſ-direQion 


Refuſed in an. 
action for a 
Ubel, 


After a nonſolt. 


of the judge at niſi privs, or where the jury have 
given exceffive damages) of ſome new matter being 
diſcovered ſince the trial. | | 

But they will. not grant a new trial in penal 
actions, 3 Vi 59. nor in an aQion for a malicious 
proſecution, if ſor defendant; Cowp. Rep. 37. 

A new trial may be granted a ſecond time, if 
the reaſons for granting are ſufficient. 4 Burr. 2108, 

A new trial may alſo be granted in ejectment, 
and after a trial at bar. 4 Burr. 2224. Str. 1105. 

In an action for a libel, it was refuſed, though 
found againſt the evidence for the defendant, be- 


cauſe it was no matter of contract, no ſpecial dat 


mages laid or proved, but only a vindictive action; 
and courts of juſtice will not aſſiſt the paſſions of 
mankind. Burton v. Thompſon. 2 Burr. 665. 
A new trial may be granted after a nonſuit, if 
improperly directed by the judge, 3 Wulf. 146. 
338. 4 Burr. 1986. or upon proper and ſufficient 
grounds, | | 

A new trial will ſeldom be granted in caſes of 
perſonal torts for exceſſive damages. Cow. Rep. 230. 


It ought not to be granted merely for the ſake of 


Sometimes 
granted without 
colts, 


turning the party round; but where ſubſtantial 

juſtice cannot otherwiſe be obtained, big. 601. 
It is often on good ground granted without coſts, 

and the plaintiff cannot have them, unleſs ſpecially 


directed in the rule, Doug. 421. although the ſecond 


verdict is the ſame as the firſt, 15. _ 
Bu 


enter up the judgment, and take out execution: if 


bl % 


Arreſting Judgment and New Trial, 5 263 | 


But if the rule is diſcharged for a new trial, and 
nothing ſaid about coſts, the maſter will allow | * 
them. oh we a 

A writ of enquiry may be ſet aſide for exceſſive 
damages. Jbid. | 

It is a rule to ſhew cavſe, therefore unneceſſary How to move 
to give notice to the oppoſite party; draw up rule for a new trial, 
and ſerve it, and the day before it comes on to be 
heard, ſpeak to the chief juftice's clerk, or judge's 
clerk, who tried the cauſe, to bring his book to V- 
minſter (or if it be a judge of another court), ſpeak 
to the clerł for the judge's report as ſoon as moved 
for, who will deliver it to the puiſne judge of the 
court where the cauſe was tried. If the judge on 
the report declares himſelf ſatisfied with the verdict, 
it will be. difficult to obtain a new trial; on the 
other hand it may be granted, th ; 

If the verdi& ſhould be fet aſide, draw up rule tf verdig ſet 
and ſerye it; and if it be on payment of eoſts, öde, how wo 
they muſt be forthwith paid, the rule being con- . | 
ditional ; or you may move the court for liberty to 


the coſts are paid, then the niñ prius record is not to 


be engroſſed anew, but the jurata mult be altered as 
to the return, and the record muſt be paſſed again; 
but no new entries are made or paid for, nor is 
there a new ſtamp requiſite, but a new diſtringas 
muſt be ſued out, | 


Of docketting and carrying in the Rolls. 


Tux roll, or entry of the iſſus, or pleadings The manner of 
between the parties, is to be entered in a Full fair making the En- 
hand, with a large margin of an inch at leaſt, and“. 

a convenient diſtance at the top, for the binding up 
of the ſame; and at the bottom, that the writing 
de not rubbed out, R. Hil. 1655; and when you 
have occaſion to write on the back-fide of the roll, 
jou muſt begin over againſt the firſt line of the firſt 

S 4 warrant 


| 264 7 Docketting Rolls, 


warrant of attorney, leaving a margin as on the 
other ſide. a 6 | 
Rules to be By rule, Mich. 5 Ann. every attorney ſhall bring 
brought in. in all his rolls into the office fairly ingroſſed, by the 
times limited by the former rules z--the rolls of 
Trinity, Michaelmas, Hitary n, before the 


eſſoign day of every ſubſequent term and the wtf 
The cuſtos brevzum now indulges the attornies by 
attending at the King's Bench office the day but one 
before every term, except Trinity, when he attends 
the day preceding that term, to receive and file their 
rolls, NE | | 
The ſpace or room here ſpoke of for the entry to 
be left for the preſs, is made by the clerk appointed 
to deliver out the rolls, now Mr. Adams of Lincoln 
Inn, ſtationer, who puts a 2 in the middle of 
the roll, near where the file goes through; tus 
inches below which, you enter in a large hand 
thus: Hithertg of the term of the Holy Trinity, 25 
« Geo. 3. Witneſs William Earl of Mansfield,” then 
enter your warrants of attorney'for the plaintiff and 
defendant, thus — 


Plaintiff's 9 Middleſex, John Doe puls in bis place James 

warrant, Strong his attorney, againſt ichard Roe in a plea of 
| treſpaſs on the caſe. | 

. ee. ) The ſaid Richard Roe puts in his 


Defendants. 
place James Ward, his attorney, at the ſuit of the ſaid 
John Doe, in the plea aforeſaid, 
Nature of the The nature of the action muſt be expreſſed in 
action to be ex- the warrant of attorney, according as the caſe ſhall 
preſſed, be, as thus: in à plea of treſpaſs and aſſault ; in « 
c plea of treſpaſs, aſſault, and falſe impriſonment; in 
d& a plea of treſpaſs on the caſez in a plea of treſpaſi 
« and ejettment ; in a plea of debt; in 4 plea of tre 
„ paſs; in a plea of detinue.” 
hen enter the whole iſſue thereon, beginning 
with the memorandum, declaration, plea, &c. 
If there be an iſſue joined between the parties, 
the roll muſt be filed oi that term in which the ſi 
is joined. | 5 If 
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Docketting Rolls: 


If an interlocutory judgment is ſigned, the term, 
in which that is ſigned, muſt be inſerted on the 
roll. 

If on a confeſſion, or by warrant of attorney, the 
ſame term as you ſign it muſt be inſerted, as thus: 
Hitherto of Trinity term, in the 25th year of the reign 
of king George the third, Witneſs William Earl of 
Mansfield. Then enter the warrant of attorney for 
the plaintiff, and defendant, with a memorandum, 


as under title I ue; but if the plaintiff be nonproſſed, = 


either for want of declaring, replying, or entering his 
iſue on record, then enter the defendant's warrant 
of attorney only on the roll, he being then out of 
court. 8 N 

If the roll be not carried in and filed, as of the 


term i ſue is joined, then you will have to pay a pet 


terminum, Which is 4 5. 8 d. and 15. more for the 
docket ; alſo the clerk will charge you a po? diem, 
one day before the term begins, if your roll is not 
filed in time, | 

Go to the clerk of the judgments, King's Bench 
office (if it is in the ſame term your ſue is entered, 
or judgment ſigned), with whom the number rolls 
are left, and get of him as many numbers as you 


Dockettiog rolls. | 


want, ſubſcribe your name on the docket, then make 


out the docket paper; but if your docket is of a pre- 
ceding term, then you get a number roll at the = x 
prius office, Weſiminſier, or at Mr. Way's office firſt, 
for which you pay 45s. 8 d. carry the roll to the 


clerk of the judgments, and he will enter it. Make 


out your docket paper thus: 


The entry of C. K. gentleman, one, &c, of the 
term of the holy Trinity, 24 Geo. 3, 1784. 


Roll 
_ plaintiff, and Richard Fenn, de- 
fendant, on a plea of nan af 


ſumpfit. 


London, Iſſue joined in caſe between J. D. 


Docket paper, 


, 


— dt ——T—1[—ĩ oo ot en ate - 


— 
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Surry. Judgment by confeffion, between j 


———— ee ai ia ti —⅛—ẽ 
* 


aan . 


Miller The like iſſue in alt, Wertes 
A. B. plaintiff, and 2 D. de- 
fendant, on a plea of not guilty, 
and ſon aſſault demeſne. 


501 


| * daleſex. The like iſſue in debt, between 


A. B. plaintiff, and C. D. de- 
fendant, on a plea of non eſt 
factum. 
Surry, Judgment by default in caſe, be- 
| tween A. B. plaintiff, and C. D. 
defendant. 


502 


903 


A, B. plaintiff, and C. D. de- 
fendant, for 64 l. debt, and 63s. 
Coſts. 

Middleſex. Judgment by nil dicit, between 
A. B. plaintiff, and C. D. de- 
fendant, for 600 J. debt, and 
635. damages. 


504 


505 


2 Labs of two ſcire facias's in mw 


between John Doe, plaintiff, 
and Richard Roe, defendant, for 
1000 J. debt, and 63 s. damages, 

Al ddleſex. Encry of one ſcire facias between, 
&c. with an award of the ſe⸗ 5 
cond for 100 /. debt, and 63s. 50] 
damages. 


Middliſes. Judgment of afſets in futuro 2 
508 


50b 


tween 4. B. plaintiff, and C. D. 
executor of J. D. deceaſed, de- 
fendant, for 100. debt. 


Take this docket paper to the cleck of the 5udg- 
ments, and, if all the entries are paid for, he will 
mark the roll, by putting his ſtamp thereon, pay 
34. then go to the clerk of the treaſury, who waits 
without that office, and give the rolls to him; he 
pays you 4 d. for every roll, and afterwards files 


them 1 in the treaſury, If 


r om Zo. on nn 


Dotketting Rolls. 


If the roll is already carried in, which is often | 


the caſe after iſſue is joined, and before trial, the 


poſtea or inquifition with the maſter's allocatur there- - 


on, is to be taken to won to the treaſury, 
and the clerk on leaving it, will enter the judgment 


thereon ; pay him 25. for poſtea, 15. 6 d. for in- 


as fiat. 4& 5W.& M. c. 20. , 3. No judg- Judgments net 


16 


« ment not docketted and entered in the books, ſhall af- ***K<v*% Tee 


felt any lands or tenements as to purchaſers or mort- 
« gagtet, or have any preference againſt heirs, exe- 


e cutors and adminiſtrators, in their adminiſtration of 


« their anceſtors, teſtators, or inteſtates eſtates.” 

It is a great pity that the Jegiſlature does not inter- 
fere by way of penalty upon the attornies for not 
carrying in their rolls; or that the court does nat 
make a rule to enforce them to be filed of record, 
at the times mentioned in the rule, as it tends to 
great inconvenience, and makes the young practiſer 
very ignorant in his profeſſion, for by making the 
entries complete, he thereby gets properly ſkilled in 
the art of good pleading. Vide 2 Burr. 723. 


If the defendant has either a freehold or leaſehold May regittes 


eſtate in Middleſex or York, you may regiſter the jv4gmeat. 


judgment, which will affe& them from the day of the 
regiſtering, 


A memorial to be regiſtered purſuant to the Memorial of a 


ſtatute, Cc. | | 

Of a judgment in his majeſty's court of King's 
Bench, of Trinity term, in the 22d year of the 
reign of king George the third, between Fohn Stokes 
plaintiff, and Richard Fenn defendant, in a plea of 
debt for 1000 J. and 635. damages. 


judgment, 


I do hereby certify that judgment was ſigned in Certificateof the 


the above cauſe the 19th day of June 1782. 
| Edward Benton. 


J. B. clerk to A. B. of, &c. gentleman, maketh AMaavit, 


oath and faith, that he was preſent and did ſee 
Edward Benton, eſquire, ſecondary of the court of 
King's Bench, ſign the certificate of the judgment in 
the memorial above mentioned. 0 


Ingroſs 


: * 
”- 
Doctketting Rolls. 
— Os 


I ngtoſs this memorial and certificate on a piece 
of parchment, with a treble 64, ſtamp thereon, 
carry it to the maſter of the King's Bench office, 
and he will on ſeeing your poſtea, inguiſition, or 
judgment- paper, ſubſcribe the certificate; ſwear the 
affidavit before a maſter in chancery, or a. judge of 
the court where the judgment was obtained ; and 
| when done file it with the regiſter in Bell-yard, Pay 
the maſter 15. oath 15. and gs. filing. ö 


Continuances on the -Roll and Judgneit 
| after Trial. | 


'Continuances of IF your cauſe be not tried the ſame term the 


the venire on the iſſue is delivered, the venire muſt be continued on 
wh, the roll, by vicecomes non miſit brevez as, ſuppoſing 
an iſſue joined in Eaſter term, and the cauſe not 
tried till Trinity; then after the award of the fir 
Continuance of Venire, ** the ſame day is given to the parties aforeſaid 
he wenire by © of the ſame place, add this, “At which day 
wife brew, © before our lord the king at Męſiminſier came the 
6 parties aforeſaid, by their attornies aforeſaid ; and 
the ſheriff did not return the ſaid writ, nor did 

«© he do any thing thereupon ; therefore let a jury 

„* thereupon come before our lord the king at Wi 

«© minſler, on Friday next after the morrow of the 

% holy Trinity, twelve, &c. by whom, Cc. and 

„ who neither, &c. to recognize, Cc. the ſame 

« day is given to the parties aforeſaid, at the ſame 

„place.“ And if it be to Michaelmas term, award 
a new venire over to the firſt day, ** at which diy, 
&c.“ as above, in the ſame manner, from term to 
_ then if the cauſe is tried, enter on the roll 

; thus; : 

Continuvance of Afterwards the proceſs being continued between 
the proceſs and the parties aforeſaid, of the plea aforeſaid, by the 
judgment there- jury being reſpited between them, before our lord 

on. n ve ah FROM a 
the king at Veſiminſier, until (the return of the a 
3 If at che aflizes, , unleſs * the king's right truſty 1 1 

"ye ov 


beloved William earl of Mansfield, his majeſty's follow the words 
chief juifice, aGgned to hold pleas before the king lets the eg. 
himſelf, ſhall fi ſt come on, &c. (the day mentioned in juſtices, Scr. 
the jurata,) (at the Guildhall of the city of London,) 1 — Middleſex, 
according to the form of the ſtatute in ſuch caſe 3% On 
made and provided for default of the jurors, becauſe county, 

none of them did appear; at which day before our 

lord the king at Vęſiminſter, comes the ſaid A. B. e 
by his ſaid attorney; and the ſaid chief juſtice e F 
before whom the ſaid iſſue was tried, ſent hither che king. 

his record had in theſe words to wit, Afterwards 
that is to ſay (here enter the poſtea verbatim from 
the record to the word therefore, then ſay) It is 
conſidered that he's: A. B. recover againſt. the 
ſaid C. N. his ſaid damages, by the ſaid jury, in 

fem aforeſaid allele 4 ad l his oft R 
and charges, by the court of our ſaid lord the king, June 1784. 
now here, adjudged to the ſaid A. B. by his aſſent, 4 
which damages in the whole amount to 1c l. and 

that the ſaid C. be in mercy, Se. Mlerey. 


For the entry of other judgments on the roll, 
Vide entry of interlocutory and final judgments. 


ExecutorsandAdminiſtrators. * 


FXECUTI ORS and Adminiſtrators, when plain- Ofezecutors and 
tiffs, pay coſts, on a verdict againſt them, out **=iciſtrators, - 
of the goods of the teſtator, if they have ſufficient, 
if not, they are liable themſelves to the cofts but 
not on a nonſuit, Salk. 314. 4 Burr. 1928. | 
If an executor or adminiſtrator confeſs a judg- If they pleads - 
ment, and there are not aſſets ſufficient, he is liable li 
to pay the colts de bonis propriis; therefore care 
ought to be taken before ſuch judgment is confeſſed, 
that he receive no injury, 
If an executor or adminiſtrator pleads a falſe Falſe plea, 
plea, that is, ſuch a plea as will be a perpetual bar 
to the plaintiff; and which, of his own knowledge; 
he knows to be falſe, ſuch as ne unques executor, o 
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If they ſuffer 
judgr eat by 
default. 


When they pzy 
Coſts, 


Liable on nen 
pros for. not. 
declaring, 


- Liable to coſts 


not going to 
trial, 


Executors and Adminiſtrators, 


a releaſe made to himſelf, and it is found againſt him, 
the judgment will be <* de bonts teſtatoris, fi, ke, þ 
non de bonis propriis ;” for thereby he eftrangeth 


himſelf from the teſtator, and the benefit of the 


will, and, by his own falſity and folly, hath made 
his own goods chargeable. Roll. Abr. 930. Cro. Jac, 
671. 191. Moor 69. | | 


If an executor confeſſes or ſuffers. judgment by | 


default, he admits aſſets in his hands, and ig 
eſtopped to ſay the contrary on a devaſtavit returned, 
and ſo is a jury. Lutw. 670. And the ſheriff may 
return a devaſtavit on the firſt f. fa. if he will. It 
is at his peril if falſe, and the inquiry is only for 
his ſafety. 1 Salt. 310. and he is liable to coſts, 
6 Med. 308. Ld. Ray. 589. 511. 

So an executor, defendant, ſhall pay coſts in all 
caſes, and the judgment is de bonis teſlatoris, fi, &e, 
et fi non, tunc de bonts proprits : alſo when he is de- 
fendant, and there is judgment for him, he ſhall 


| have his 6s. Cro. Elixz. 503. Plow. Com. 183. 


Hutt. 69. ST 

If an action of debt on an obligation be brought 
againſt an executor, who pleads plene adminiftravit, 
and the plaintiff replies aſſets, which are found by 
jury to 172 /. that a judgment to recover the intire 


debt and damages, and coſts of the goods of the 


teſtator, ſi, &c. et fi non, tunc, the damages of his 


| proper goods, is good; for that the defendants bar 


being in effect, that he had not aſſets, the ſame 
amounted to a confeſſion of the debt, on which the 
plaintiff may take judgment immediately though he 
cannot have execution until aſſets came to the 
hands of. the executors, 8 Co. 134. Hob. 199 
Lev. 286. | Ys 

If an executor brings error of judgment aftera 
deuaſtavit, he ſhall pay coſts, Str. 977. 

An executor is liable to pay coſts on a non · pris, 


for not declaring, but not upon a diſcontinuance. 


3 Burr. 1584. 2 Str. 871. 3 8 

But not in all caſes of diſcontinuance without 

paying coſts, For if it is plainly his own "A 
0 c 


1 
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he ſhall not have ſuch leave; ſo in the caſe of not 
going on to trial, if it is his own Jaches, he ſhall 
pay coſts. ' 1 Salt. 314+ though he ſues as executor, 
Barnes 107. | | 

Oa an action brought by an adniniſtrator againſt After motion for 
an heir, plaintiff did not try according to his notice, ry? Wis 
the defendant moved for judgment, as in the caſe of à nonſuit, 
of a nonſuit, whereupon the plaintiff undertook to the adminiſtrator 
try peremptorily; when the cauſe came to trial had leave to diſ- 


» : ; 
the plaintiff diſcovered that the eſtate had been con- 2 


veyed, and was then ſatisfied that the deed would peremptorily te 
be produced againſt him; whereupon he declined ** 
going to trial: and now deſired to diſcontinue with- 
out coſts, The court granted the motion, but he 
was not to bring any new action, without leave of 
the court, 4 Burr. 1929. | | | 
In payment of debts, the executor muſt obſerve Rules to be ob- 
the rules of priority, otherwiſe, on a deficiency of 2 1 
aſſets, if he pays thoſe of a lower degree f, he ment 1 6 I 
muſt anſwer thoſe of a higher out of his own e/tate. | 
Firfl, He may pay all funeral charges, and the ex- 
pence of proving the wil, and the like. Secondly, 
Debts due to the king, on record or ſpecialty, 1. Andr. 
129. Thirdly, Such debts as are, by particular ſta- 
tutes to be preferred to all others; as the forfeitures 
for not burying in woollen, ſtat, 9 Ann. 10. Mo- 
ney due on poor's rates. JO Car. 2. c. 3. Fourthly, 
Debts of record, as judgments (docketted according 
tothe 4 & 5 W. &. M. c. 20.) /latutes and recog- 
nizances. 4 Rep. 60. Cro. Car. 363. Fifthly, Devts 
due on ſpecial contracts; as for rent, or upon bonds, 
covenants, and the like, under ſeal. Wentib. c. 12. 
Lofty, Debts on fimple contracts, viz, notes and 


verbal promiſes, among theſe ſimple contracts, ſer- 


vants wages are by ſome with reaſon preferred to any 
other, 1 Roll. Abr. 927. 


Among debts of an equal nature, the executor when he may 


or adminiſtrator is allowed to pay himſelf firſt, by retain. 
retaining in his hands ſo much as his debt amounts 

to, 10 
3 Burr. 138 3. Wherever an executor or admini- 
ſtrator may be ſued, or might have paid, he may 


496. and he may give it in evidence. 


retaing 


F 


Old method of 
obtaining jJudg- 
ment de bonis 
fropriite © 
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retain, ibid. 1384. Covenant is as much à lien 
upon the aſſets as an action of debt. bid. 

he old way to obtain judgment againſt an exe. 
cutor or adminiſtrator, de bonis r was to pet a 
feeri facias returned by the ſheriff, © that the uf. 
& tator had no goods,” then to iſſue a ſcire fieri in. 
quiry, reciting the fl. fa. and ſuggeBir that they 
were waſted, and commanding the ſheriff to enquire 
whether the defendant had waſted any of the de. 


. ceaſed's effects, or not; and upon the ſheriff's re. 


turn of a devaſtavit, a ſcire facias iſſued againſt the de. 
fendant, ta ſhew cauſe why the plaintiff ſhould nt 
„have judgment de bonis propriis,“ to which the 
defendant might appear and plead, plene adminiſtra. 
vit but lately the mode has been either to bring. 
an action ſuggeſting a devaſtavit, or iſſue a ſcire fa- 


ciat, in which is contained a fl. fa. which was de- 


The beft Ways 


Jodgment againſt AND the ſaid F. by J. K. her attorney, comes and 


viſed as the ſpeedier way to obtain execution on the 
judgment; in ſuch caſe there muſt be notice given 
of executing it the ſame as upon a common writ of 
inquiry. Str. 235. 623. Ld. Ray. 1382. 
But this is ſaid not to be a good way to proceed 
where the debt is ſmall, as no coſts are allowed to the 
plaintiff, unleſs the defendant pleads to the {are 


facias : therefore the beſt way is, to bring an action 
ſuggeſting a devaſtavit, and before brought, it ß 


neceſſary to have a fi. fa. returned by the ſherif 


nulla bona, as to the goods of the teſtator. 


| Fudgments againſt Executors, Gc. 


33 defends the wrong and injury when, Cc. ant 


ſays, That ſhe cannot deny the ſaid action of the 


ſaid A. nor but that the ſaid bond is the deed of the 


ſaid F. nor but that ſhe the ſaid C. adminiftratrix 
as aforeſaid, detains from the ſaid A. the ſaid 1004. 
in manner and form as the ſaid A. hath above com- 
plained againſt her : Therefore it is conſidered that 


the ſaid A. recover againft the ſaid F. adminiſtratrix | 


as aforeſaid, his ſaid debt, and alſo 6 J. 10s. for 
his damages which he hath ſuſtained, as well by - 
caf 


* 
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cafion of the detainitig thereof, as for his coſts and 
charges by him about his ſuit in this behalf ex- 
pended, adjudged to the ſaid 4. by his aſſent, to be 
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Jevied of the goods and chattels which were of the 


ſaid F. at the time of his death in her hands to be 
adminiſtered, if ſhe hath ſo much thereof in her 
hands to be adminiſtered, and if ſhe hath not ſo much 


thereof in her hands to be adminiſtered, then the ſaid 


61. 105. being the damages aforeſaid, to be levied of 
the proper goods and chattels of the ſaid C. and the 
ſaid C. in mercy, Ce. | 


And the ſaid F. by J. K. her attorney, comes and The like bv con» | 


defends the wrong and injury when, Cc. and ſays, 
That ſhe cannot deny the ſaid action of the ſaid 4. 


feſlion in caſe. 


nor but that the ſaid F. in his life-time did under- 


take and promiſe, in manner and form as the ſaid 
A, hath above thereof complained againſt him, nor 
but that the ſaid . hath ſuſtained damages by rea- 
ſon of the not performing the ſaid promiſes and un- 
dertakings in the ſaid declaration mentioned, to 
251. as the ſaid A. hath above ſuppoſed : And upon 
this the ſaid 4. prays judgment, and his damages 
ſo acknowledged, together with his coſts and 
charges by him about his ſuit in this half ex- 
pended, to be adjudged to him, c. Therefore it 
is conſidered that the ſaid A. recover againſt the ſaid 


F. adminiſtratrix as aforeſaid, his ſaid damages ſo 


above acknowledged to be levied of the goods and 
chattels which were of the ſaid F. at the time of 
his death, in her hands to be adminiſtered; and if 
ſhe has not ſo much in her hands to be adminiſtered, 
then 6 /. being for the coſts and charges laid out by 
him about his ſuit, by the court of our lord the 
king now here adjudged to the ſaid A. with his aſ- 
ſent, to be levied of the proper goods and chattels of 
the ſaid F. and the ſaid F. in mercy, &c. 

Enter the declaration and plea of plene admin ra- 
vit; and hereupon the ſaid A. inaſmuch as the ſaid 
V. does not deny the ſaid action of the ſaid 4. but 
admits the ſame to be true, that ſhe the ſaid D. 
bath not any goods or "— which were of the 
2 ſaid 
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Judgment of 
aſſets in futuro, 
upon a plea of 

ene acminifira= 
vit præter. 
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faid J. at the time of his death in her hands to be 
adminiſtered (except goods and chattels to the yz. 
lue of 100 J. as aforeiaid), he the faid A. pray 
judgment, and his damages, on occafion of the 
non- performance of the ſaid ſeveral promiſes and 
undertakings in the ſaid declaration mentioned, to be 
levied of the goods and chattels ſo remaining in the 
hands of the ſaid D. unadminiſtered as aforeſaid, 
and of other goods and chattels which were of the 
| ſaid 7. at the time of his death, when after final 
judgment in this reſpect, they ſhall come to the 
hands of the ſaid D. to be adminiſtered, There. 
fore it is conſidered that the ſaid A. recover againf 
the ſaid D. his damages by him ſuſtained by reaſon 
of the premiſes aforeſaid to be fo levied ; but be. 
cauſe it is unknown to the court of our lord the 
king now here, what damages the ſaid A. hath ſuſ- 
tained by.reaſon of the premiſes aforeſaid ; there- 
fore the ſheriff is commanded, that by the oath of 
twelve honeſt and lawful men of his bailiwick, he 
diligently enquire what damages the ſaid A. bath 
ſuſtained by reaſon of the premiſes aforeſaid; u 
for his coſts and charges by him expended ; and 
that he ſend the inquiſition which he ſhall there- 
| upon take to our lord the king at Ye/iminfler, on 
next after under his ſeal, and 
the ſeals of thoſe, by whoſe oath he ſhall take the 
ſaid inquiſition, together with the writ of our lod. 
the king to him thereupon directed, the ſame day, it 
given to the parties aforeſaid at the ſame place. At 
which day before our lord the king at Yfiminſe, 
came the faid A. by his ſaid attorney, and the ſhe- 
riff, to wit, V. X. and L. M. Eſquires, ſheriff d 
the ſaid county, returned a certain inquiſition by 
him taken, Cc. on the day of In 
the 23d year of the reign of our lord the now king, 
by the oath of twelve good and lawful men of his 
county, by which it is found, that the ſaid 4. bath 
ſuſtained damages by reaſon of the premiſes, ove! 
and above his coſis and charges by him expended 


to 504, and for thoſe coſls and charges = 
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Therefore it is conſidered that the ſaid A. recover 38 5 


-oainſt the ſaid D. the ſaid 50 l. for his damages wee ag 
oF reſaid by the inquiſition aforeſaid above found, * 1 
and alſo 9 l. 105. for his ſaid coſts and N . dy — * plea of plene 
the court of our (aid lord the king now here adjudg- * ** oy 
ed of, increaſe to the ſaid A. by his affent, which $o determined 


damages in the whole amount to 60 J. 10s, to de in he c F. 


levied for the goods and chattels which were of the * 
ſaid J. at the time of his death, when ſuch goods 
and chattels ſhall hereafter come to the hands of the wal 
faid D. if ſo much thereof ſhall come to the hands | 
of the ſaid D. to be adminiſtered. And the ſaid 
D. in mercy, &c. | | 
This judgment is firſt ſigned on a, treble penny 
ſtamp, and notice muſt be given in the uſual _ 
to execute the no and the plaintiff's debt mu 
be proved before the ſheriff; but if the aQion is in 


debt, fign it on a double half crown ſtamp paper. 


poſteas, = 
Poſtea for plaintiff on non aſſumpfit. 


A e (that is to ſay) on the day To be ingrofſed 
and at the place within mentioned, before the on the back of 
ght Honourable William earl ef Mansfield, the ©*1o0ord withs 
chief juſtice within written, Jahn Way gentleman, crown ftamp, 
being aſſociated unto the ſaid chief juſtice, by force ad marked by 
of the ſtatute in that caſe made and provided, the be dong 
within named C. D. came by his attorney within!“ delivered of 
contained, and the within named E. F. although rent, pay bim 
folemaly required, 'came not, but made defau — — 6 
therefore let the jurors of that jury within men- cofts, pay ig caſe 
tioned be taken againſt him by his default; and — 2 74 
the jurors of that jury being ſummoned, came, for the fine 
who to ſay the truth of the within contents, being more, 

Choſen, tried and ſworn, ſay, upon - their oath, that 

the within named E. F. did undertake and promiſe, 

in manner and farm as the within named C. D. 


T 2 hath 


With a fales, | 


. 


Poſtzas. 


hath within complained , againſt bim; and they 
aſſeſs the damages of the ſaid C. D. by occaſion of 
the not performing the within mentioned promiſes 


and undertakings, ' over and above his cofts and 


charges, by him about his ſuit, in this behalf ex. 
pended, to 112 J. and for thoſe coſts and charges 
to 405. 1 . f 

Afterwards (that is to ſay) on the day and at the 
place within mentioned, before the Right Honourable 
Wilkam earl of Mansfield, the chief Juſtice Within 
written, Jahn Way gentleman, being aſſociated 
unto bim, according to the form of the ſtatute in 
that caſe made and provided, came the within 
named 4, B. by his attorney within contained, and 
the within named C. D. although ſolemnly re. 
quired, came not, but made default ; therefore let 
the jury, whereof mention is within made, be ac. 
cepted of againſt him by his default; and the jurors 
of that jury being ſummoned, ſome of them, (that 


is to ſay) [here name only the jurors that appeared on 


the panel]; and becauſe the reſidue of the jurors of 
the ſame jury do not appear, therefore other perſons 
of thoſe ſtanding by the court, by the ſheriff of the 
county aforeſaid, at the requeſt of the ſaid. A. and 


by the command of the ſaid chief juſtice (if in 
| London or Middleſex), if at the afjizes, then (by the 
command of the ſaid juſtices) are now newly ſet doin 
. Whoſe names are affiled in the within written panel, 


according to the form of the ftatute in that caſe 
made and. provided; which ſaid jurors fo newly ſet 
down (that is to ſay) X. L. of, Sc. haberdaſher 
(naming the reft of the taleſmen) being required, 
came, who, together with the ſaid other jurors 
before impanelled, and (worn to declare the truth 
of the within contents, being elected, tried, and 
ſworn, upon their oath declare, that the ſaid C. D. 
did undertake and promiſe in ſuch manner and form 
as the ſaid . hath within complained againſt him; 
and they aſſeſs the damages of the ſaid A. B. by 
reaſon of the not performing the promiſes and un- 
er Pd bo be | dertakings 
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dertakings within written, beſides his expences and 
cofts laid out by him in this behalf, to 12. and for 
thoſe coſts and charges to 405. therefore, Sc, 

Say, upon their oath, that the within mentioned Fer plaintiff on 
writing obligatory, is the deed of the within named * 9 ſawn, 
E. F. as the within written C. D. hath within de- 
clared againſt him, and they aſſeſs the damages of 
the within named C. D. by occaſion of the detain- 
ing the within debt, over and above his coſts and 
charges by him about his ſuit to 15. and for his 
coſts and charges to 40s. therefore, Fc. | a 

Say, upon their oath, that the within named Do, on ail debets 
C. D. doth owe to the within named A. B. the ſaid . 
20 l. within mentioned, in manner and form as the 
ſaid A. B. bath within complained againſt him, and 
they aſſeſs the damages, &c. ut ſupra. 

Say, upon their oath, that the within named Do. ia 
C. D. is guilty of the premiſes within laid to his 
charge in manner and form as the ſaid A. B. within 
complains againſt him, and they aſſeſs the damages 
of the ſaid A, B. by occaſion thereof, over and above 
his coſts and charges, &c. as before. 

Say, upon their oath, that the ſaid A, (the de- For plaintiff on 
fendant) hath, and on the day of exhibiting the bill greet mY 
of the ſaid C within written, had divers goods and g 
chattels, which were of the ſaid J. H. within 
mentioned at the time of his death in her hands to 
de adminiſtered, to the value of the debt within 
ſpec iſied, whereof ſhe might have made ſatis faction 
to the ſaid C. for his ſaid debt, as the within named 
(in his ſaid replication hath alledged, and they 
aſleſs the damages of the ſaid C. by occaſion thereof 
beſides his expences and coſts by him about his ſuit 
in this behalf expended, to 401. and for his coſts 
and charges to 4© 5. therefore, Cc. MI 

Say, upon their oath, that the ſald C. is guilty of For plaintiff ia 
the treſpaſs and ejectment within written in manner ont. 
and form as the ſaid B, hath withia complained 
azainſt him; and they aſſeſs the damages of the 
ſaid B. by oceaſion thereof, over and above his ex- 

ä pences, 


” 


| Poffeas; 
pences and coſts, laid out by him about his fuit- in 
this behalf, to 1s. and for his expences and cofty 
| to 40 5. therefore, Ac. 1 Ben 
8 Sap, 2 their oath, that the ſaid C. D. did 
po by within fix years next before the day of exhibitin 
— ers; the bill of F 4 ſaid A. B. undertake * A 
manner and form as the ſaid A. B. hath within by 
replying alledged, and they aſſeſs, &c. | 
Do. on by evil Say, upon their oath, that the ſaid C. D. and E. F. 
in uefa. are not guilty of the treſpaſs in the declaration 
within ſpecified, as the ſaid C. and Z. have within 

* complained againſt them, and they afleſs, c. 
For defendanton Say, upon their oath, that the within named John, 
; r at the time of exhibiting the bill of the ſaid Jann 
* within mentioned, did fully adminiſter all and fin- 
_ gular the goods and chattels which were of the 
ſaid T. at the time of his death, in his hands to be 
adminiſtered; and that he the ſaid Fohn had not, 
nor on the day of exhibiting the within bill or at 
any time afterwards, had any goods or chattels 
which were of the ſaid T. at the time of his death, 
in his hands to be adminiſtered, wherewith he wa 
able to pay the debt within ſpecified, or any part 
thereof, to the ſaid James, as he the ſaid Jahn hath 
within in pleading alleged, therefore, & c. 
On =o» ofſumpſa Say, upon their oath, that the within written 
by an executor. C. D. the teſtator, did in his life-time undertake 
and promiſe in manner and form as the ſaid A. B. 

bath within declared againſt him, therefore, &c. 
Por plaintifon Say, upon their oath, that the within written 
28 foleit C. D. in his life time, and before the day of ex- 
2 hibiting the within written bill, did not pay ot 
cauſe to be paid to the within named A. B. the with- 
in mentioned ſum of 100 l. and all intereſt Que for 
the ſame, as the ſaid L. hath within in _ 
alledged, and they aſſeſs the damages of the ſaid 4. 
by reaſon thereof, beſides his expences and colt 
laid out by him about his ſuit in this behalf, to 15 
and for his expences and coſts to 40s. therefore, 


Ec. 4 Say, 


Say, that the ſaid C. D. within named, did not For defendant on 
undertake and promiſe in manner and form as the 


ſaid C. D. bath within in pleading alledged, there; 
fore, Sc. 


Being elected, impanelled, and ſworn to declare For plain in 
the truth of the within contents, as to the firſt i ſus anlt on two 
joined, between the ſaid Joby and the aid James, 


declare upon their oath, that the ſaid James is guilty 
of the -premiſes within charged upon him, as the 
ſaid John bath within alledged ; and as to the other 


iſe joined between the ſaid John and the ſaid James, 


the ſaid jurors upon their ſaid oath further ſay, that 
the (aid James of his own wrong, and without = 
ſuch cauſe, as the ſaid John within in pleading hat 
alledged, made an. aſſault upon the ſaid Fohn, and 
then and there did beat, bruiſe, wound, and ill- 
treat the ſaid John in manner and form as the ſaid 
Jehn hath within in his ſaid replication in that be- 
half alledged, and they aſſeſs the damages of the ſaid 
7obn by reaſon thereof, beſides his cofts and charges 
by him laid out, about his ſuit in this behalf, 
to 51. and for thoſe coſts and charges to 403. 
therefore, &c. X 


And the jurors of that jury, being ſummoned, On a nonlvit, 


came; who, to ſay the truth of the within con- 
tents, were choſen, tried, and ſworn; and aſter 
evidence being given to them of and upon the 
within contents, went from the bar of this court, 
to diſcourſe of their verdict of and upon the pre- 
miſes; and after the ſaid jury had diſcourſed and 
agreed among themſelves, they came back to the 
ſaid bar to give their verdict in this behalf; upon 
which the ſaid A. B. (the plaintiff) being folemaly 


required, came not; nor did he further proſecute 


bis ſaid bill againſt the ſaid C. D. therefore, Cc. 


Afterwards, that is to ſay, on the day and at the Poflea in 

debt upon five 
iſſues, there be» 
ing a demurrer 
pleas in our court before us, Fobn Way, Eſquire, be- to the rev] ca- 


ing aſſociated unto the ſaid juſtice by force of the - gp Sath 
ſtatute in ſuch. caſe made and provided, the within 


place within mentioned before the honourable Francis 
Buller, Eſquire, one of the oy” aſſigned to hold 


1 4 named 
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name J. N, came by his attorney within contain. 


ed, and the within named W. P. although folemnly 
required, came not, but made default, therefore 
Jet the jurors of that jury within mentioned be taken 
againſt him by his default; and the Jurors of that 
jury being ſummoned came, who, to ſay the truth 
of the within contents, being choſen, tried, and 
{worn, ſay, upon their oath, Chat the within men- 


tioned writing obligatory is the deed of the within 


named I. P. And the jurors aforeſaid, upon their 
oath afpreſaid, further ſay, That the ſaid V. P. did 
not at any time before the day of the exhibiting of 
the bill of the ſaid J. pay to the within named J. 
the whole principal money due by the ſaid condition 


of the ſaid writing obligatory, or any part thereof, 


in manner and form as the within named J. hath 
jn his replication ſecondly. within alledged ; and 
the. jurors aforeſaid, upon their Oath aforeſaid, 
further ſay, That the within named V, did nat 


pay to the ſaid J. the within mentioned ſum of 


8001. or any part thereof, on the ſaid firſt day of 
February, in the ſaid condition of the ſaid writing 
obligatory mentioned according to the form and 
effect of the (aid condition, in manner and form 28 
the within named . hath in his ſaid plea within 
alledged.; and the jurors aforeſaid, upon their oath 
aforeſaid, further ſay, That at the time of the ex- 
hibiting the bill of the ſaid 7, againſt the within 


named . there was and ſtill is the ſum of 8001 


due and payable by the within named W. to the 
ſaid J. on the ſaid writing obligatory in the within 


declaration mentioned, by virtue of the condition of 


the ſaid writing obligatory in-manner and form as 
the within mentioned F. hath in his replication to 
the plea of the ſaid V. fourthly alledged ; and the 
jurors aforeſaid, upon their oath aforeſaid, further 
ſay, That the within named J. was not, nor is in- 
gebied to the within named W. in manner and form 
as the ſaid V. hath in his fifth plea within alledged; 


and they aſſeſs the damages. of the ſaid J. by occa- 
hon of the detaining the within debt, over and = 


. 
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Exttutions. + 28 


his coſts and charges by him about his ſuitiexpend- 
ed 10 15. and lor his coſts and charges to 40's; 
therefore, ec. an ee 
5106 EN ö "#0 * 
Executions. 
| be ingroſſed on a 25. 64. ſtampt parchment, 
and ſealed, pay 7 d. if a teſtatum, 15s. 2d. * 
If the judgment be in debt on bond, levy the | 
money due to plaintiff, with all the expences of the ", 
levy, fheriffs poundage and officers fees, which is LC * 
taken out ot the penalty. ; ' . 
If it be levied upon a judgment in caſe, then 
only. levy.the damages recovered with the coſts; in 
this caſe, add the coſts to the damages recovered, 
and they are all called damages to the writ. + 2 
There ought not to be two executions exiſting Cannot be twa 
at the ſame time; but you may have a fl. fa. firſt, cutians, 
and if the ſheriff does not levy to the amount of 


| the debt, or damages recovered, you may have z 


ca. ſa for the reſidue; in ſuch caſe, the ſheriff 
ſhould return the fi. fa; and the levy thereon firſt, 
which ought to be recited-in the ca. ſa. ; but if he 
does nothing on the fi. fa. then there is no neceſſity 
-- * notice thereof in the ca. ſa. of its having 
juue of Ci , 5 | , 

An elegit way be had after a fi. fa. but if once An egit may be 
the body is taken, there cannot be a ff. fa. or elegit; bd after. f. fa. 
ſor the body is deemed the higheſt ſatisfaction the 
plaintiff can have. e 

Theſe executions muſt be ſued out within à year To be ſvel out 
ard a day after the judgment ſigned; and the time hn > 108 
is to be accounted from the day of figning the 8 
judgment. „ ; 

But if it be taken out and returned within the When no ſci. fe 
year, there needs no ſeire facias before you ſue out 
another ; and it is uſual to award the firſt on the 
roll with the ſheriff's return thereon. Str. 100. 

Actions were brought upon à promiſſory note 
againſt the drawer and indorſer, and — in 
F * oth. 


both. Defendant having tendered the principa} h | 
ane, and the coſts in both, court ordered that no 


execution ſhould be taken out. 


Str. 515. 


If you firſt ſue out a fieri faczas againſt the de. 
fendant's goods, and levy part thereof, you may 
afterwards have a ca. /a. againſt his body for the 
reſidue ; or a ſecond fi, fa. or an egit for the re. | 
fidue ; but if you firſt impriſon upon a ca. ſa, you 
cannot have a fi, fa, or an elegit, 


Ca. ſa. in debt, 
George the third, by 
the grace of God of Great 
Britain, France, and Ire- 
land, king, defender of 
the faith, &c. To the 


ſheriff of Middleſex, greet- 


ing. We command you, 
that you take C. D. if 
he be found in your 
bailiwick; and him ſafe- 
ly keep, ſo that you have 
his body before us at 
WiH/tminfter, on Saturday 
next after the morrow of 
All Souls, to ſatisfy A. B. 
of 2, 100 l. which the ſaid 
A. B. lately in our court, 
before us at Vęſiminſter, 
recovered againſt him: 
as alſo 63s. which in our 
ſaid contt before us were 
adjudged to the ſaid A. 
for his damages which 
he had ſuſtained as well 
by occaſion of the de- 
taining that debt, as for 
his coſts and charges by 
him about his ſuit in 
this behalf expended, 
whereo f the ſaid C. D. 

| | 18 


The like in caſe. 

George the third, by 
the grace of God of 
Great Britain, Fran, 
and Jreland, king, de- 
fender of the faith, G. 
To the ſheriffs of Londen, 
greeting : We command 
you, that you take Ri. 
chard Fenn, if he be 
found in your bailiwick; 
and him ſafely keep; ſo 
that you may have bis 
body before us at Vi 
min ſler, on Saturday next 
after the morrow of 4. 
Souls, to ſatisfy Joby 
Denn, 500 J.; which 
were adjudged to the 
ſaid Jobn in our fad 
court before us at Vi- 
minfler for his damages 
which he had ſuſtained, 
as well by reaſon of ihe 
non-performance of cer- 
tain promiſes and un- 
dertakings made by the 
ſaid Richard to the ſaid 
John, as for his coſts and 
charges by him about 
his ſuit in this behalf 
expended, 


is convicted, as appears 
to us of record, and have 
ou there then this writ. 
itneſs Villiom earl of 
Mansfield at Weſtminſter, 
the zoth day of June in 
the 24th year of our 
reign. Nixon. 
ow 6531. 35. beſides 


poundage, officers fees, and 
all _ incidental ex- 
pences. 


In covenant. 

For his damages, which 
he had ſuſtained as well 
by reaſon of a certain 
breach of covenant made 
between the ſaid Jabn 
and Richard, as for his 
coſts and charges by him 
expended in and about 
his ſuit in this behalf, 
whereof the ſaid Richard 


is convicted, as appears 


to us of record. 


Treſpaſs and aſſault. 


For his damages, which 
he had ſuſtained as well 
by occaſion of a certain 
treſpaſs and aſſault, made 
on the ſaid Jabn by his 
ſaid Rjchard, as for his 
colts and charges, &c. 


Treſpaſs. 
For his 420 3 


he had ſuſtained, as well 


by 


Executions, 


expended, whereof the 
ſaid Richard is convicted, 
as appears to us of re- 
cord, and have there 
then this writ, Witneſs 
William earl of Mansfield, 
at Weſtminſter, the zoth 
day of June, in the 24th 


year of our reign. 


J. Nixon, 
Levy the whole. 


/ 
In gefment for damages. 
For his damages, which 
he had ſuſtained as well 
by occaſion of a certain 
treſpaſs and ejectment of 
farm, done to the ſaid 
Jobn by the ſaid Richard 
at L. in your county 
as for his coſts 2 
charges by him expend- 
ed in and about his ſuit 
— this behalf, whereof, 
c. | 


Replevin. 
For his damages, which 
he had ſuſtained as well 
by occaſion of the taking 


and unjuſtlydetainingthe 
cattle of the ſaid John, at 


W. in a certain place 
called the H. in your 
county, &c. as for his 
coſts, &c, 


For words. 
For his damages, which 
he had ſuſtained, as * 
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Execution. 


by occaſion of a certain 


treſpaſs done to the 


ſaid John, by the ſaid 
Richard, at L. in your 


county, as for his colts, 


Se. 


For the defendant. 
To fatisfy Richard 
Fenn 141. 10s. which 


were adjudged to the ſaid 


Richard in our court, 
before us at Weſtminſter, 
according to the form of 
the ſtatute in ſuch caſe 


made and provided, for 


his coſts and charges by 
him laid out about his 
defence, in a certain 
plea of treſpaſs on the 
caſe proſecuted in our 
ſaid court before us by 
the ſaid John againſt the 
ſaid Richard; and have 
you there then this writ, 
Witneſs, Oc. 


In a penal dflion. 

To ſatisfy us and Fohn 
Denn, who ſues as well 
for us as himſelf in this 


behalf, 4.50 J. debt, which 


the ſaid John, who ſues 


as aforeſaid, in our court, 
before us tecoveredagainſt 
the ſaid Richard (that is 


to ſay), one moiety there- 


of, to wit, 225/. to the 
ſaid: John, who ſues as 
aforeſaid, to his own pro- 
per uſe, and the other 
moiety 


by occaſion of the ſpezk, 

ing and publiſhing cer. 
tain falſe and ſcandaloyy 
words by the ſaid Richarg 


of the ſaid Fobn, as for 


his coſts and charges, &;, 


On a nonſuit. 

To fatisfy Richard 
Fenn, 121. 10s. which 
were adjudped to the 
ſaid Richard in our court, 
before us at Weſtminſur, 
according to the form of 
the ſtatuie in ſuch caſe 
made and provided, for 
his coſts and charge 
which he hath ſuſtained 
by reaſon of the file 
claim of the ſaid Jahn, 
in a certain plea of treſ. 
paſs, on the caſe proſz+ 
cuted in our faid court, 
before us by the aid 
John - againſt the ſaid 
Richard; and have, Cc. 


For an adminiſtrator, 

To ſatisfy 7ohn Dem, 
adminiſtrator of -all and 
ſingular the goods and 
chattels, rights and cre- 
dits, which were of 
James Wren, deceaſed, 
who died inteſtate, for 
10co/. debt; and alſo 
16/. 10s, for his da- 


mages, which he ſul⸗ 


tained, as well by gc- 
caſion of the detaining 


the ſaid debt, as for 
\ his 


moiety thereof, to our 
own proper uſe, accord- 
ing to the form of the 
ſtatute in ſuch caſe made 
and provided; whereof 


Executions, 


his expences and. coſts 
laid out by him about 
his ſuit in that. behalf, 
whereof the ſaid Richard 
is convicted, as appears 


the ſaid Richard is con- 
victed, as appears to us 
of record; and have there 
then, Oc. 


to us of record; and have 
then there, c. 


after the words, ** whereof he is convicted, as appears 
« to us of record; ſay, And whereof in our 
« ſame court, before us, it is conſidered, That 
« the ſaid John have his execution againſt the faid 
« Richard tor the debt and damages aforeſaid, by 
« the default of the ſaid Richard, as likewiſe ap- 
« pears to us of record ; and have there then this 
« writ, Witneſs, &c.”? 

If the ation be by original, then you make the 
writ on a general return day, as ** on the morrow © 
All Souls, whereſoever we ſhall then be in Eng- 


« Jand.” 


whefe the venue is laid, you muſt then ſue out a 


ſtance (though properly a ca. ſa. ought firſt to iſſue 
don a; the teſtatum); the form of which is as 
Oos: ; 


pears to us of record, and our ſaid ſheriff of Mid- 
lleſer, at a certain day now paſt, returned to us at 
Meſtminſter, That the ſaid Richard was not found 


wanders up and down in your county; and have there 
then this writ, Witneſs, &c. (pay ſeal 15.24.) 
if no ca. ſa, firſt ſued out. 


NM. B. By original the word “ then” is always 
left out, | 


Fiori 


If the defendant is not to be found in the county 


in his bailiwick; whereas it is teſtified in our ſaid 
court before us, That the ſaid Ri.hard lurks and 


# 
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If the execution be taken out after a ſci. fa, then, If after ſei, fas © 


teſlatum, which is generally done in the firſt in- Yide Barneqres | | 


Gorge, &c. (to the end of the firſt writ) As ap- Tefatum ca. me 


Executions, 


Fieri Facias. 


To be ingroſſed on a 25. 6 d. ſtampt parch. 
ment, and ſealed; and is to iſſue only in the county 
where the venue is laid. The ftationers have them 
ready printed. If it be into another county, it i 
| called a teſtatum. | | 
Tefte, - There need not be fificen days between the tf: 
and return of any ca. ſa. or fi. fa. (except againſt bail 
or in outlawry). Stat. 13 Car. 2. c. 2. ſ. 7,8, 

If it be ſued out in term time, teſte the writ the 
firſt day of the term (although the judgment is not 
figned till four days after); if out of term, teſie il 
the aft day of the term. | 
When tod are By ſtat. 29 Car. 2. the goods are bound only 
bound from. from the time of the delivery of the writ to the ſhe- 
| riff; but lands are bound from the day of the judg- 

ment. 
If all the money It may be ſued out againſt peers as well as others; | 
is not levied. ang if all the money is not levied, the writ muſt be 
returned before a ſecond execution can be made out, 
becauſe the ſecond is granted on the deficiency df 
the firſt, Salk. 218; and recites what was done 0 
the firſt by the ſheriff. | 
A fieri facias being executed fraudulently, 2 þ 
Fae. at the ſuit of another afterwards, 

N good, and is to be preferred. 1 Wilſ. 44. 

— The ſheriff that began the execution * 
gan the execv- jt, though he is out of office, Sa t. 323. ; and m 
. 3 after he is out of his —4 without 

venditioni exponas. Lord Raym. 990. 
If ſheriff returns If the ſheriff return, That he has levied tht 
the want of c Soods, and that they remain in his hands for want 

_ of buyers, and he continues in office, a venditin 

|  exponas iſſues to make ſale thereof, by which he 
compelled thereto, If he be out of office before ht 

makes ſale, then ſue out a diſtringas, directed totht 

new ſheriff, to diſtrain the old ſheriff to ſell; wbere- 


by he is compellable ſo to do; or you may = 
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: Cxecutions, | 
for iſſues sgainſt him to the value of the goods: 
6 Mod. 205, 296. _ f LY 

On a ff. fa. upon a judgment againſt one part- If agaioft one 
ner, the ſheriff may take the goods of both, and Pra 
the vendee ſhall have a moiety in common with the | 
other. Comb. 217. | | | 3 

If a man died in execution, formerly his executors 17 defendant dies 
were no farther chargeablez but now, by ſtat. on. 
21 Fac. I. c. 24. though he do die in execution, yet 
« the plaintiff may have an execution againſt his lands, 
gd, and chattels.” But the judgment muſt be 
revived by a ſci. fa. 90 | : 

It does not abate by the plaintiff's death; but No abatement by | 
the ſheriff muſt go on to execute his writ, Mad. Ca. laindift' a death, 
L. & Eq. 225. Salk. 322. 6 Mid. 2990. 

A landlord is entitled to a year's rent in the cafe Landlord, 
of an execution, without deduction, and the ſheriff 
muſt take care of him, 8 Ann. c. 14. , 1.; but a 
ground landlord cannot come in for a year's rent 
on an execution againſt an under leſſee; for the ſta- 
tute only extends to the immediate landlord, Str. 

187. ; but the landlord muſt give the ſheriff notice, 
or he is not bound, 1 Str. 97. : 

If a plaintiff dies after a verdiQ, and before the If after verdid, 
day in bank, though the iudgment be right, yet a _ before day 
ſa. fa, muſt be awarded, before execution. 1 Wi. ak. 
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2, 

If a defendant dies after the firſt day of term, tf defendant 
yet plaintiff may have execution againſt his goods, dies. 
becauſe the judgment has reference to the fir/t day ef 
the term, | 


Fi. fa. in caſe, 
George the Third, &c, 
To the ſheriff of Glou- 


= = N 88 


it 3 


Fi. fa. in debt. 
George the Third, c. 
To the ſheriff of Middle- 


(eſter ſhire, Greeting: We 
command you, That 
you cauſe to be levied of 
the goods and chattels in 
your bailiwick of C. D. 
$91, which A, B. in our 

court, 


ſex, Greeting: We com- 
mand you, That you 
cauſe to be levied of the 

ds and chattels in 
your bailiwick of C. D. 
as well a certain —w_ 


court, before us at Ves. 


minſter, recovered againſt 


him, for his damages, 


which be had ſuſtained 
as well by means of the 
not performing certain 


promiſes . and undertak- 
ings, as for his coſts and 
charges by him expended 


about his ſuit in this 
behalf, . whereof the ſaid. 
C. is convicted, as ap- 
pears. to us of record; 
and have you that money 
before our juſtices at 
Meſiminſter, on Saturday 
next after the morrow of 
All Souls, to render to 
the ſaid A. B. for his da- 


Weftmanſter, 
againſt him, as alſo 03, 
which in our ſame cout 


Executions. 
of 60 J. which 4 B ia 


our court, befote us, at 
recovered 


before us- were awarded 
to the ſaid . B. for his 
damages which he had 
ſuſtained, as well by oc 
caſion of the detaining 


the ſaid debt, as for ha 


coſts and charges by him 
laid out about his ſuit in 
this behalf, whereof the 
ſaid C. is convicted, a 


appears to us of record ; 


and have you that money 
before us at Weſtminſier, 


on Saturday next after the 


= 22 o< Mm Rmx —_—_—c- "ts. 


mages aforeſaid; and morrow of A. Souls, to 2 
have there then this writ, render to the ſaid A. for t 
Witneſs, Ge. bis debt and damages t 
| aforeſaid, and have there y 
then this writ. Witneſs, Sc. W 
Tf after a \cire facias, after the words, “ub ü 0 
« the ſaid C. is convicted, as appears to us of record,” v 
_ - ſay, And whereof it is confidered in our ſame capt, h 
before us, That, the ſaid A. haue his: executim c 
©. againſt the ſaid B. of the debt and damages afirs v 
« ſaid, by the default of the ſaid B. as alfa aps C: 
« pears to us of record, and have there then this writ." d; 
| Witneſs, '&c. © jg s en 
The like in If in aſſault, ſay, for bis damages which be b. 
aſſault, <« tuftained, as well by reaſon of a certain treſpals U 
“ and aſſault, lately committed by the ſaid C. on 
« the (aid A. at Meſiminſier, in your county, u 
6“ for his coſts, Cc.“ a7 


The like is I in covenant, © for bis damages which be fu. 
covenants 4 tained, as well by reaſon of a certain breach of 
| X | | « cave» 


4 


« az for his coſts, Sc. 


Jeſtatum, fi. fa. in caſe, 

George, Se. To the 
ſheriffs of London, greet- 
ing: We command you, 
That you cauſe to be 
levied, c. (to the end of 
the fi, fa) damages a- 
foreſaid : And our ſheriff 
of Middleſex, at a certain 
day now paſt, returned- 
to us at Weſtminſter, 
That the ſaid C. had not 
any goods or chattels in 
his bailiwick, whereof 
he could cauſe to be le- 
vied the damages afore- 
ſaid, or any part thereof: 
Whereas it is teftified in 
our ſame court, before 
us, That the ſaid C. 
hath ſufficient goods and 
chattels in your baili- 
wick, whereof you may 
cauſe to be levied the 
damages aforeſaid, and 
every part thereof ; and 
have there then this writ, 
Witneſs, e. 


cC a * I 5 ——_— ww — -< 6 * a -- -—_ ——- 


action be by original. 


U 


te covenant made between the 


_ Executions, | 
ſaid C. and the ſaid 4. 


11 


apainſt the ſaid 4. by the faid C. at E. in your 
county, as for his A 


5 1 


Teſtatum fi. fa, in debt. 


George, Se, To the 


ſheriff of Miduleſex, 
greeting, Cc. (to the end 
of the fi. fa.) damages 
aforeſaid: And our 
ſheriffs of London, at a 


certain day now paſt, re- 


turned to us, That the ſaid 
C. had not any goods'or 
chattels in their baili- 
wick, whereof they could 
cauſe to be levied the 
debt and damages afore- 
ſaid, or any part there- 
of: Whereas it is teſtiſied 
in our ſame court before 
us, That the ſaid C. hath 
ſufficient goods and chat- 
tels in your bailiwick, 
whereof you may cauſe 
to be levied the debt and 
damages aforefaid, and 
every part thereof ; and 
babe you there then this 
writ, Witneſs, Sc. 


N. B The word (then) is to be left out if the 


If now 


* 


For his damages, which he ſuſtained as well by The like in 
reaſon of a certain treſpaſs and ejetment committed cement. 


Executions, 


A Non omittas fi. fa. 


George, &c. To the 


ſheriff of Norfolk, greet- 
ing : We command you, 


That you omit not, by 


reaſon of any liberty in 
your bailiwick, but that 
you enter the ſame, and 
cauſe to be levied of the 
goods and chattels in 
your bailiwick of C. D. 
(the ſame as a fi. fa.) 


Tellatum fi. fa. into Dur- 
ham, in caſe. 

George, c. To the 
R ght Reverend Father 
in God, —— by divine 
Providence lord biſhop of 
Durham, greeting: We 
command you, that by 
our writ, under the ſeal 
of your biſhoprick duly 
to be made, and to the 
ſheriff of the county of 
Durham to be directed, 
you command him, that 
of the goods and chat- 


tels of C. D. in his 


bailiwick, he cauſe to 
be made 50 l.; which 
A. B. lately in our court, 
before us, at VNeñminſter, 
recovered againſt him, 
for his damages, which 
he had ſuſtained, as well 
by means of the not per- 

forming 


Ei. fa. for the refidus in 
debt. 
George, c. ing; 


the firſt fi. fa.) ; and you 
at that day returned 0 
us, That by virtue of 
that writ to you directed, 
you had cauſed to be 
made of the goods and 
chattels of the ſaid C. the 
ſum of 40 J. part of the 
debt and damages, in the 
ſaid writ mentioned; 
which, money you had 
ready on the day and at 


the place in the writ men · 


tioned, as by the (aid 
writ you was command- 
ed; and that the ſaid C. 
had not any other, 
more goods or chattelsin 
your bailiwick, whereof 
you could cauſe to be l. 
vied the reſidue of the 
faid debt and damages, or 
any part thereof; there · 
fore we command you, 
that you cauſe to be le. 
vied of the goods and 
chattels of the ſaid C. in 
your bailiwick, 63. 35 
reſidue of the ſaid ſum of 
1031 3s. Which the 
ſaid A. recovered againlt 
him in our ſaid court, 
before us, for his ſaid 
debt and damages; and 


have you that mon) 


before 


Whereas (to : end of 


an as Co ao aa a co . oa . . . . 
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forming certain promiſes 
and undertakings, lately 
made by the ſaid C. to 
the ſaid A. B. as for his 
coſts and charges by him 
Jaid out about his ſuit in 
this behalf, whereof the 
ſaid C. is convicted, as 
appears to us of record; 
and have you the ſaid 
money before us at Meſi- 
ninſler, on Saturday next 
after the morrow of Al 
Souls, to render to the ſaid 
J. B. ſor his damages 
aforeſaid; And our ſheriff 
of Middleſex, at a certain 
day now paſt, returned 
to us, That the ſaid C. 
had not any goods or 
chattels in his bailiwick, 
whereof he could cauſe 
to be levied the damages 
aforeſaid, or any part 
thereof: Whereas it is 
teſtiiedinourſame court, 
before us, That the ſaid 
C hath ſufficient goods 
and chattels in your 
county palatine, where- 
of the ſheriff of your 
county palatine may 
cauſe to be levied the 
damages aforeſaid, and 
every part thereof; and 
have you there then this 
writ, Witneſs, &c, 


before us, at WWeftmin/ler, on Satur 


after the morrow of 


Executions, 


before us, at Weflminfter, 
on Saturday next after 
the morrow of All Souls, 
to render to the ſaid 4. 
for the reſidue of the ſaid 
debt and damages; and 
have you there then this 
writ. Witneſs, Ce. 
Fi. fa. de bonis ecclefiaſti- 
| cas, in debt. 
George, & c. To the 
Right Reverend Father 


in God, Thomas, by di- 


vine Providence lord 
biſhop of Lincoln, greet- 
ing: We command you, 
That of the eceleſiaſtical 
goods of C. D. late of, 
Oc. clerk, in your dio- 
ceſe, you cauſe to be le- 
vied 1000/, for a debt 
which A. B. inour court, 
before us, at Vſiminſter, 
recovered againſt him; 
as alſo 635. which were 
adjudged tothe faid A. B. 
in our ſame court before 
us, for his damages, 
which he had ſuftained, 
as well by occafion of the 
detaining that debt, as 
for his coſts and charges 

him Jaid out about 
his ſuit in this behalf, 
whereof the ſaid C. is 
convicted, as appears to 
us of record, and have 
you the ſaid monies 
day next 


{1 Souls, to render to the 


ſaid A, B, for his debt and damages aforeſaid ; 


And our ſheriff of TA ON |_— 
gs 


next, 


" 


and that the ſaid C. D. is a beneficed clerk, to wit, 


- * * 
. 
. 
* * 


next, aſter three weeks. of the Holy Trinity laſt paſt, 


returned to us at Meſiminſter, That the ſaid C. P. 
had not any goods or chattels, or a lay fee in his 


bailiwick, whereof he could caufe to be levied the 


debt and damages aforeſaid, or any part thereof; 


rector of the pariſh and pariſh-church of JF. in the 
the county of B. in the dioceſe of Lincoln; and 
have you there then this writ. Witneſs, Sc. To be 
ſealed, pay 7 d. and ſent to the regiſter of the dioceſe, 


who will make out a ſequeſtration, the plaintiff fr 


giving ſecurity by bond to the biſhop. 
Fi. fa. againſt an admini- Fi. fa. againſt an admini- 


firatrix, where ſhe con- ſtratrix in debt. 
feſſes the debt of the | 
teſtator. „ | | 
George, &c, We com- George, &c. We com- 


mand you, That you 
cauſe to be levied of the 
goods and chattels in 
your  bailiwick, which 
were of C. D. at the time 
of his death, in the hands 
of E. adminiſtrator of 


all and ſingular the goods 


and chattels, rights and 
credits, which were of 
the ſaid C. deceaſed, at 
the time of his death, 
who died inteſtate, to be 
adminiſtered; 40/1. which 
to A. B. in our court, 
before us at Weſiminſter, 
were adjudged to him for 
his damages, coſts, and 
charges, which he had 
ſuſtained by reaſon of 
the non performance of 
certain promiſes and un- 
dertakings made by the 

ſaid 


mand you, That of 
the goods and chattels 
which were of C. D. 
at the time of his death, 
in the hands of E. wi 


dow, adminiſtratrix of 


all and ſingular the goods 
and chattels, rights and 
credits, which were of 
the ſaid C. at the time of 
his death, who died in- 
teſtate, to he admini- 
ſtered in your bailiwick, 

cauſe to be levied 
5301. debt, which 4. B. 
lately in our court, be- 
fore us, at Weſtminſir, 
recovered againſt the ſaid 
E. adminiſtratrix as # 
foreſaid ; and alſo 16/. 
which in our ſaid coutt 
were adjudged to the (aid 
A. for his damages, e. 


Eg / Os 


JJ der on, or ROE 


- Executions; 


aid C. D. in his life-time © 
to the ſaid A. whereof 


the ſaid E. is convicted, 
2s appears to us of record, 
if ſhe has ſo much there- 
of in her hands to be ad- 
miniſtered ; and if ſhe 
hath not ſo much there- 
of in her hands, to be ad- 
miniſtered, then that you 
cauſe to be levied 6/. 10s. 
being the coſts and 
charges of the ſaid A, 
and parce! of the da- 
mages aforeſaid of the 
proper goods and chat- 
tels of the ſaid E.; and 
have that money before 
us at Weſtminſter, on 
Saturday next after the 
morrow of All Souls, to 
render to the ſaid A. for 
his damages aforeſaid; 
and have there then this 
writ. Witneſs, Se. 


. 1 


* Witneſs, Se. n 


and charges, which he 
had ſuſtained, by means 


of the detaining the ſaid 


debt, whereof the ſaid E. 
is. convicted, as appears 
to us of record, if ſhe 
hath ſo much goods and 
chattels of the ſaid C. at 
the time of his death in 
her hands to be admi- 
niſtered; and if ſhe hath 
not, then that you cauſe 
to be levied the ſaid 16 þ, 
the damages, coſts, and 
charges aforeſaid, of the 
proper-goods and chattels 


of the iaid E.; and have 


you that money before 
us, at Weſiminſter, on 
Saturday next after the 
morrow of All Souls, to 
render to the ſaid A, for 
his debt and damages a- 
foreſaid; and have you 
there then this writ, 


N. B. If it be againſt an executor, add the words, 
Executor of the laſt will and teſtament of, Cc. 


deceaſed,” . 


Fi. fa. for defendant's caſts in caſe 


George, &c, That you cauſe to be levied of the 
goods and chattels of A. B. in your bailiwick 
144, 10s. which were awarded to the ſaid D. in our 


court, before us at Weſtminſter, according to the 
form of the ſtatute in ſuch caſe made and provided, 
ſor his coſts and charges by him expended in and 
about his defence, in a certain plea of treſpaſs on 
the caſe (as the action is), proſeruted in our ſaid 
court before us by the ſaid 4. againſt the ſaid D.; 
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and have you that money before us at Wſeminſur, 
on, &c. ; and have there then this writ. Witneſs, 


c. 
For coſis on a Nonſuit. 


George the third, &c. 
To the ſheriff of Midale- 
ſex, greeting: We com- 
mand you, That you 
cauſe to be levied of the 
goods and chattels in 
your bailiwick of 4. B. 
141. which were awarded 
to C. D. in our court, 
before us at Weſiminſter, 
according to the form of 
the ſtatute in ſuch caſe 
made and provided, for 
his expences and coſts, 
which he had been put 
to by reaſon of the falſe 
claim of the ſaid A. in 
à certain plea of treſpaſs 
on the caſe proſecuted in 
our ſaid court, before us, 
by the ſaid 4. againſt 
the ſaid C.; and have 
you that money before 
us at Weſtminſter, &c. 


Witneſs, Se. 8 


Venditioni exponas, 

George, c. To the 
ſheriff of Midiliſ, 
greeting : 
lately commanded 
That you ſhould cauſe 
to be levied of the goods 
and chattels of C. D. 
5 which A. B. late. 

in our court, be. 
ore us at Viſtninſur 
recovered Ke ary 
for a debt; and alb 


63. which, c. (ber 


in/ert the writ verbatim); 
and that you ſhould 
have that money before 


us, at Weſtminſter, on, 
Sc. to render to the 


ſaid A. for his debt and 


damages aforeſaid ; And 
you at that day returned 
to us at Weſiminſter,Thit 
you had levied the goods 
and chattels of the (aid 
C. to the value of the 
debt and damages afore- 


| ſaid; which ſaid goods and chattels remained 


in your hands for want of buyers : Therefore 
we being defirous that the ſaid A; be fatished 
his ſaid debt and damages, command you, Thit 
you ſel], or cauſe to be fold, the ſaid goods and 
chattels, and every part thereof, for the bel 


price that can be got for the ſame, at leaſt for 


the debt and damages aforeſaid ; ſo that have 
that money ariſing from ſuch ſale, before us it 
Meſtminſter, on, &c. to render to the ſaid A. B. fot 
his debt and damages aforeſaid ; and have ther 


then this writ, Witneſs, Ce. 


This 


Whereas we , 


A. }VQO ec ami _0__ ﬀþajaca 1 1 
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This writ is to be ſigned by Mr. Heberden, pay | | 
17. Sd. ſeal 7d. a præcipe is to be made for the office. i 
If the lands are extended upon an elegit, the Blegit. 
plaintiff is for ever barred from having another | 
execution; but if he levies on the goods upon the 
elgit, and the ſheriff return nihil as to the land, 
2 ca. ſa. may iſſue for the reſidue againſt the de- 
fendant; for the election cannot be complete, un- 
leſs the plaintiff has ſome benefit from the land, 
Str. 226. | A 
Upon an elegit the ſheriff is to impannel a jury Sheriffs duty, 
(but no notice thereof is given to the other fide), 
who are to make enquiry of all the goods and 
chattels of the debtor,' and to appraiſe the ſame, 
and alſo to enquire as to his lands and tenements, 
and upon ſuch inquiſition, the ſheriff is to deliver 
all the goods and chattels (except the beaſts of the 
plough), and a moiety of the lande, to the party, 
and muſt return his writ in order to record ſuch in- 
quiſition. 2 Int. 399. | 
The ſheriff does not put the plaintiff in poſſeſſion ; 
therefore, in order to recover, he muſt bring an 


ejedtment. 


Elegit in debt. 

George the third, c. 
To the ſheriff of Kent, 
greeting: Whereas A. B. 
lately in our court; be- 
fore us at Meſiminſſ er, 
dy bill, without our 
writ, and by the judg- 
ment of the ſaid court, 
recovered againſt C D. 
as well a certain debt of 


Elegit in caſe. 

George the third, c. To be fighed by 
To the ſheriff of Kent, — ow _ 
greeting: Whereas A. B. 74,; to be in- 
lately in our court, be- groſſed on a ar, 
fore us at Meſiminſlar, 2 5 
by bill, without our writ, pracipe is made 
and by the judgment of for the office. | 
the ſaid court, recovered _ 
againſt C. D. 100ʃ. | 
which in our ſaid court | 


100, as 63s. which in 
our ſaid Court before us 
were adjudged to the 
laid A, for his damages, 
which he ſuſtained by 
means of the detaining 
the 


before us were adjudged ; 


to the ſaid A. as well for 
his damages, which he 
had ſuſtained by means 
of the non-performance 
of certain promiſes and 

Usz under- 
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Damages. 


7 


' Gxecntions;- 


the ſaid debt, as for his -undertakings made 'by 
coſts and charges by him the ſaid C. to the ſaid 4, 


about his. ſuit in this as for his coſts and 


behalf expended, where- charges by bim laid out 
of the ſaid C. D. is about his ſuit in this be. 


convicted; as appears to half, whereof the ſaid C. 
us of record, and be- is convicted, as appear - 
| to us of record, and be- 


cauſe }c:15 
„dit; N 11 cauſe 
the faid H. B. came into our court before us, and 


- - Thoſe td have delivered to him all the goods and 
chattels of the ſaid C. D. (except the oxen and beafti 


2 pleug h), and likewiſe a moiety of all and 
ingular the lands and tenements of the ſaid C. D. 
in your bailiwick, to hold to him and his afligns, 
as his free tenement, according to the form of the 
ſtatute in ſuch caſe made and provided, until he 
ſhall thereof have levied the ſaid debt and damages; 


therefore we command you, that without delay, | 


you cauſe to be delivered to the ſaid A. by reaſon- 


able price and extent, all the goods and chattels o 
the ſaid C. D. in your bailiwick (except the oxen and 


beaſts of his plough), and likewiſe a moiety of all 
the lands and tenements of the ſaid C. D. in yout 
bailiwick, of which the ſaid C. D. on the 


in the twenty-third year of our reign (on-which 
day the judgment was given), was, or at any 
time ſince hath been ſeiſed to him the ſaid 4. to 
hold to him the ſaid goods and chattels, as bis 
own proper goods and chattels, and alſo to hold to 


bim and his affigns, a moiety of the ſaid lands 


and tenements as his own free tenement, accotd- 
ing to the form of the ſaid ſtatute, until he'ſhall 
thereof have fully levied the ſaid debt and damages: 
And in what manner you ſhall have executed this 


your writ, make appear to us at Weſtminſter, on 


Saturday next after the morrow of All Souls, undet 
r ſea}, and the ſeals of them by whoſe oath you 

ſhall: make the ſaid extent and appraiſement ; 3 

have there then this writ, Witneſs, Sr. 


- . 


A man 
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A man may award on the roll as many legits as 
he pleaſes, and execute all, or any, at his pleaſure z 
but it is ſaid, if he awards an elegit in one county, 
extends the lands upon the writ, and afterwards files 
it, he is barred, and cannot ſue out an elegit into 
another county; but an actual writ ought to be 
ſued out, to ſave a ſcire facias. | ra : 

Where by inquiſition on an elegit, it is found hs. pol 
that the plaintiff was ſeiſed of the lands, at the gore an . 
time the judgment was given upon an sjeſtment, meot on an 
which muſt be brought to recover the poſſeſſion, leit. 
the plaintiff need only give in evidence the office 
copy of the judgment, elegit, and inquiſition 
thereupon filed, and is not bound to prove the 
party ſeized at the time of the judgment; and if 
he was not ſeiſed, it muſt be proved by the other 
fide, Gilb, L. of E. 10. vide Salk. 563. Ld. Ray. 

718, N N 5 ; 


Judgment by Default, 


F the defendant does not plead within the time Jodgment by 
allowed by the rules of the court, or confeſſes _— defigi- 
the action, the. plaintiff may ſign judgment againſt 
him by default; and this judgment is either inter- 
lacutory or final. Interlocutory judgments are thoſe 
incomplete judgments, whereby the right of the 
plaintiff is indeed eſtabliſhed, but the quantum of 
damages ſuſtained by him is not aſcertained, which 
is the province of a jury. Therefore, if the action 
be-in caſe, treſpaſs, or the like (and where it only ſounds 
in damages), the judgment is interlocutory, and 
there muſt be a writ of inquiry iſſued, directed to 
the ſheriff of the county where the action is laid, 
to enquire by a jury what damages the- plaintiff 
bath ſuſtained, wno js to return the inquiſition to 
the court; whereupon the plaintiff's attorney taxes 
his coſts, and ſigns final judgment; but if the 
plaintiff declares in debt, as on bond for a-ſum cer- 
tain, 
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How to ſign an 
interlocutory 


judgment, . 


= in debt jodg- 5 
double balf. crown ſtampt paper, make your entry 


A repular inter- 
beatory judge * 
ment may be 
ſet aſide. 


Irregular judg- 
ment may be 
tet aſide. 


Judgment by Default. 


tain, or in any action wherein the ſpecific thing ſued 
for is recovered, the judgment is abſolutely complets, 
and is called a nal judgment. | | 
Firſt enter on a roll (which you get of Mr, 
Webb at the King's Bench office) warrants of attor- 
ney for the plaintiff and defendant, make alſo a 
memorandum thereon of the term in which the decla- 
ration was delivered or filed, then take a treble penny 
ſtampt paper, and enter only the memorandum thereon, 
which ry to the clerk of the judgments in the 
King's Bench office, who will ſign the ſame, pay 44, 
per ſheet, and 84. filing the warrants of attorney, 
if the action be in debt, enter the judgment on a 


on the roll as before, tax the colts with the mafter, 
and take out execution. - . | 

A regular interlocutory judgment may be ſet aſide, 
ſo as to let-in the defendant to try the merits of his 
caſe; but it muſt be on payment of coſts, and ſuch 
merits likewiſe muſt appear upon an affidavit, Str, 
$23. 1242. 1 Bur. 568, a writ of inquiry was ſet © 
aſide, and defendant let in to plead a fair plea on 
payment of coſts, Salt. 518. 6 Mod. 191, but 28 
the rule js conditional, take care to pay the coſts 
forthwith. 5g 

If plaintiff ſigns an interlocutory judgment it- 
regularly, the court will ſet it aſide upon an affi- 
davit of the ſacts, in which affidavit “ fhew the writ 


having iſſued, and return the delivery of the declara- 


If defendnt 
pleads in abate» 
mert, before 
bail be put in, 
it is not good, 


„% tion, and the time when the rule to plead expired; 
or if you were upon terms of accommodation, fhew the 
& ſpecial matter, and the advantage taten: and as it 
is a rule to ſhew cauſe, there needs no notice of 
motion. | 

If defendant pleads a plea in abatement, before his 
bail are put in, as for inſtance, when he has ob- 
tained time by an order, and he afterwards puts in 
bail, then demand a plea in chief, if none filed or 
delivered, ſign judgment. | 

There is no need to demand a plea afreſh after a 


| judge's order, but after it is expired, ſign judgment, 


if no plea. 
no p if 
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If defendant pleads a judgment recovered in an- If e 
other court after a judge's order, you may ſign judg- 8 
ment, as it is not ſuch an iſſuable plea as is re- after a judge's 
quired by the order. | ; order, judgment. 

A ſham demurrer after a judge's order is not an 
iſuable plea, but a real demurrer is. 3 Burr. 

1788. | 

There were four counts in the declaration, non tes no oces- 
aſumpſit pleaded to three, and a demurrer to the — ay 
fourth, After judgment on the demurrer, the | 
plaintiff takes out a writ of inquiry and executes it: 
the demurrer being determined, the court held the 
judgment regular, and that there was no occaſion 
for a nolle proſegui to be entered on the roll as to the 
three counts, until he enter final judgment. Str. 

2, | 
* a writ of inquiry be executed before the chief 1f.execyted be · 
juſtice, and a witneſs wanted, he may adjourn it _ the _ 
over, if he pleaſes, to the next ſitting, Str. 8 13. nnch wanted, 
but it muſt be on payment of coſts. be may adjourn» 

If a writ of inquiry be ſet aſide for irregularity, 
there muſt be a-new writ ingroſſed. Hil. 13 Geo. 1. 

Cole v. Vaughan. MS. Rep. 

If the jury miſtake in point of lau, or give too When a new in- 
ſmal] damages, the court will, on payment of coſts, 9viry will be 
order a new writ, Str. 425. 1259. but this muſt be 
on ſpecial application. | 

An enquiry executed on the day of the return is Inquiry executed 
good. Ld, Raym. 1449. — my 


After interlocutory judgment, and writ of in- If plaintiff ba. 
quiry awarded, the plaintiff became bankrupt, and ponies a 
afterwards the inquiry was executed in his own tory juigment, 
name, which was held good without a ſci. fa. he may proceeds 
2 Will. 308. * "IS 

When the judgment is ſigned, give notice of Notice of in- 
executing a writ of inquiry, and if defendant lives quiry. 
within forty miles of London or Middleſex, and the 
vrnue be laid in either of thoſe places, the notice 
muſt be given eight days excluſive of the day it is de- 


livered ; if the venue be laid in the country, then eight 
days 


* 
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days excluſive is to be given; and Sunday is to be 

accounted as one, if it be not the day on which the 
notice is given. 
But if the defendant lives above forty miles from 
London, and the venue is firſt laid there, or in Middle. 
2 fourteen days is to be given thereon. R. Mic, 
nn. 

Inifuiry to be If in London and, Middleſex, the inquiry.is to be 


* 94 


left the day leſt at the ſherift's office the day before the execution, 


pag] R. Hil. 23 Gio. 3. 

If no proceedings ; In caſe there are no proceedings for four terms, 

for four terms, after interlocutory judgment ſigned, 2 whole term's 
notice of inquiry muſt be given, which muſt be de. 
livered before the eſſoign day, unleſs the cauſe has been 
ſtayed by injunction, &c. M. 4 Ann. Str. 1100. 

Where plaiptif In every caſe where — plaintiff ſhall con- 

eoncluces to the c clude to the country upon the defendant's plea, 

"ny, on de- « and ſhall give notice of trial of the iſſue ppon the 

ndant's plea, * 

#nd gives notice paper book, and thereupon the defendant, to 

of trial on the «© hinder the trial of the iſſue, (hall demur in law, 

book, rhe fame 4c upon the replication, or plea of the plaintiff, 


mo ice ſhall ſerve - 


for inquiry after and the plaintiff ſhall join in ſuch demurrer, and 
joo nent on de- 66 thereupon ſhall obtain judgment, the attorney for 
. <« the defendant ſhall be obliged to accept of notice 
of executing a writ of inquiry of damages, from 
© the time of notice of trial given, upon the paper 
« book; but then the plaintiff ought to give. notice 
IT « of the hour and place of executing. the | inquiry.” 
Ke. Hil. 8 Geo. 1. *. 
Notice for exe- Take notice that a writ of i inquiry of damage i in 
eut ng inquiry. this cauſe, will be executed on Saturday the ninth 
15 day of February inſtant, between the hours of ten 


Ry . and twelve of the clock in the forenoon of the ſame 


22 * day, at the Guildbotbeotvhe-ciiz-ot London, dated 
2 71 Hee this iſt day of February 1784. Yours, Cc. 


N . plaintiff's attornef- 


| Re, \ To M. C. D. attorney for defendant. 


7 


It ja Midd'ſex, If it is in Middleſex, and in term time, ſay, ” 


REES « the Guildnalen King a Sue, Weſtminſter, in 


« the county of Middleſex ;”* if in vacation, “ at the 


2 ee fherlp s office in Took's 2 Curſitor Street, 


Chancery 


* 


Friquiry, | =". 


« Chancery Lane, in the county of Middleſex,” (in- 
Read of the Three Tuns in Brook Street.) 6; 
If in the countty, ſay, “will be executed at the it in che countiy. 
« houſe of L. W. comminly called or known by the 
« name or ſign of th: White Hart in Oxford, in the 
« ſaid county.” VE, Aras" 
if in London or Middleſex the inquiry is to be leſt 
at the ſheriff's office the day before the execution. 
R. Hil. 20. Ges. 3. N | | ; 
If no attorney appears for the defendant, then di- Service of the 
rect your notice to him, and leaving it at his houſe wie. 
will be ſufficient, | TY ; 
[f you do not intend executing the inquiry on the Countermand, 
day, you may countermand ſame, by giving notice 
two days excluſtve before the day of executing, if in 
town, and defendant lives within forty miles of 
London; but if he lives above forty miles, then 4 
days notice of countermand at leaſt, b. Stat. 14 Geo. 2. 
4. 17. No | 
A notice of inquiry may be continued over to an- Continuance, 
other day, but not more than once in a term, Str. 
1119, you may continue the day before it is exge- 7 
cuted to any other day. c b | e 
do hereby countermand the notice of executing Notice of coun- 
2 writ of inquiry given you in this cauſe, dated, . 
e. | 


do hereby continue the notice of executing the Notice of conti- 


writ of inquiry given in this cauſe to the 3 


day of next, when the ſame will be exe- 
cuted between the ſame hours, and at the ſame place, 
dated, c. | | 

Coſts may be recovered for not executing a writ Cots, 
of ey, the ſame as for not going to trial. Str, 
1 | 

George the third, by the grace of God of Great Writ of inquiry. 
Britain, France, and Ireland, king, defender of the 
faith, Sc. To the ſheriffs of London, greeting : 
Whereas Jahn Denn, lately in our court before us 
at Meſtminſter, by bill without our writ, impleaded 
Richard Fenn, being in the cuſtody of the'marſhal 
ot the Marſbalſea of our lord the now king, before 

the 
3 


N 


the ſaid John ought to recover his damages by means 


Role for judg- 
ment. 


which you ſhall thereupon take under your ſeal, 


" 1/. 10s. 4d. other counties 1 J. 11s. 6d. attend 


„judgment on inquiry,” pay 15s. 10 d. It expires in 


Inquiry. 


the king himſelf: For that whereas (ſet forth the 
whole declaration verbatim) to the ſaid John, his 
damage of 1001. as he ſaith, and. ſuch proceeding 
were thereupon had in our ſaid court before us, tha 


of the premiſes; but becauſe it is unknown to our 
court before us, what damages the ſaid John hath 
ſuſtained by means of the premiſes ; therefore we 
command you, that by the oath of twelve good and 
lawful men of your bailiwick, you diligently inquire 
what damages the ſaid John hath ſuſtained, as well 
by means of the premiſes, as for his coſts and charges 
by him about his ſuit in this behalf expended, and 
make appear to us at Weflminfler, on Saturday next 
after eight days of the Purification, the inquiſition 


and the ſeals of thoſe by whoſe oath you ſhall take 
that inquifition, and have there then this writ, 
Witneſs William earl of Mansfield, at Weſtminſter, 
the 24th day of January, in the twentysfifth year 
of our reign. — Stormont and Wy. 
To be engroſſed on a 23. 6 d. ſtampt parchment, 
and only ſealed, pay 74. leave it at the ſheriff's oſ- 
fice for execution, firſt indorſing on it the day it is 
to be executed, pay in London 11. 95. 4 d. if no 
witneſſes, and 4d. for every witneſs ; in Middliſu 


the execution on the day. 

Oa the day of the return, give a rule for judg- 
gent at the clerk of the rules, naming your cauſe 
on a flip of paper, and writing on it, . Rule fu 


four days next after it is given. Sunday (or any holi- 
day on which the court does not fit) is not reckon- 
ed a day, unleſs the rule is given on the 44 day 
term, or aſter z get your inquiſition from the ſherit 
carry it to the ſtamp- office, and ſtamp it with3 
double 23. 64. tax the coſts with the maſter, pay 
25. bd. and defendant may have a rule from the 
clerk of the rules to be preſent, if he thinks ft; 


p7 


Inquiry. _ 


pay 45. after this plaintiff may take out execution, 
if ſerved with no allowance of a writ of error. by: 
George the third, &c. to (here inſert the witneſſes Sens on u- 
names, there may be four in each writ,) We com- n. 
mand you, and every of you, that ſetting aſide all 
and ſingular buſineſſes and excuſes whatſoever, you, 
and every one of you, be and appear in your proper 
perſons, before Eſq; and 
Eſq; ſheriff of the county of Middleſex, 

on IVedneſday the 1oth day of Auguſt next, at the 
ſheriff's office in Took's Court, Caſile Yard, in the 
county of Middleſex ; (if in London ſay) before ſhe- 
riffs of the city of London, and at the Guildhall of 
the ſaid city; if in the country, ſay (before A. P. 
Eſq; ſheriff of the county of Oxford, at the houſe 
of commonly called or known by the 
name or ſign of the in Oxford, in the ſaid 
county), there to teſtify the truth of all and fingular . 
thoſe things according to the beſt of your informa- 
tion and knowledge, which you, or any of you 
know, in a certain cauſe now depending in our 
court before us, between A. B. plaintiff, and C. D. 
defendant, of a plea of treſpaſs on the caſe (as the 
nature of the action is), on the part of the plain- 
tif, on which our certain writ of inquiry of damages 
has been ſent by us, 4 of our ſaid court, and di- 
refed to the ſaid ſheriff, then and there in due form 
of law to be executed before the ſaid ſheriff; and this 
you, nor any of you, ſhall in no wiſe omit, under 
the penalty of 100 J. Witneſs William earl of Manſ- 
fell, at Męſiminſter, the 24th day of January, in the 
25th year of our reign. Stormont and Way. 

This muſt be ingroſſed on a 25. 6 d. ſtampt piece 
of parchment. It muſt be ſigned and ſealed; pay 
ſigning 15, 8 d. ſeal 7 d. ſerve your witneſſes with a 
N pay 1s. each, and make note for the office 
thus: 
Londen, to wit, ſubpœna to teſtify on inquiry be- pracipe, 
tween J. B. plaiglff, and C. D. defendan, 1 the ” 
part of the plaintiff, _ F. K. Attorney. 


r . 
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Entry 


| Entry of Interlocutory, and final 
FN Judgment. are 


earl of 


Warrants of 
? attorneys 


Memorandum. 


Imparlance. 


* 
* 
* 


ENTRY on tbe roll, of an interlocutory judgment, 
awdrd of inquiry, and final judgment thereon, where 
declaration is of a former term. ” 


As yet of the term of St Hilary, in the 25th par of 


the reigh of ting George the third. Witneſs William 
ans field. ny 

London, (ſs. ) Jobn Denn (the plaintiff) puts in hi; 
place, J. 6 his attorney, againſt Richard Fm 
(the defendant) in a plea of treſpaſs on the caſe. 

London, (fs.) the ſaid Richard Fenn, in his own 
perſon, at the ſuit of the ſaid John Denn, in the 
plea aforeſaid, 4 

London, (ſi.) Be it remembered, That in Michatl- 
mas term laſt paſt, be fore our lord the king, at iii. 
ger came John Denn, by J. F. bis attorney, 
and brought into the court of our ſaid lord the king, 
before the king himſelf, then there, his certain bill 
againſt Richard Fenn, being in the cuſtedy of the 


- marſhal of the Marſhalſea of our lord the now king, 


before the king himſelf, of a plea of treſpaſs on the 
caſe, and there are pledges for the proſecution, to 
wit, John Doe and Richard Roe; which ſaid bill 
follows in theſe words, to wit, London, (ſs.) Jeb 
Denn complains of Richard Fenn, (here inſert the 
whole declaration exactly to the word ſuit, &c.) 
then in a new line add the judgment ·as follows: 
And now at this day (that is to ſay) on Fridg 
next after the octave of St. Hilary, in this ſame 
term, until, which day the ſaid Richard had leave to 
imparle to the ſaid bill, and then to anſwer the 
ſame, c. at which day before our ſaid lord the 


king at /Vefminſter, came as well the ſaid Jahn, by 
his ſaid attorney, as the ſaid Richard, in his own 


perſon, and the ſaid Richard defends the wrong and 
injury when, Sc. and ſays nothing in bar or pre- 
eluſion of the ſaid action of the ſaid John, by mw 


Enttp of Interlotutorp, xc. 


the ſaid John remains therein unde ſended againſt the — 
ſaid Richard, for which. the ſaid John ought to te- 5 
cover againſt the ſaid Richard his damages by occa- 
fon of the premiſes ; but becauſe it is unknown to 
the court of our lord the king now here, what da- 
mages the ſaid John hath ſuſtained, by reaſon of 
the premiſes aforeſaid. It is therefore commanded 
to the ſheriffs- that by the oath of twelve good and 
lawful men of their bailiwick, they diligently in- 
quire what damages the 22 hath ſuſtained, as 
well by the means aforeſaid, as for his coſts and 
charges by him, about his ſuit in this be- 
half expended ; and that they ſend the inquiſition 
which they ſhall thereupon take to our lord the 
king at Weſiminſter, on 5 next after eight 
days of the Purification, under their ſeal, and the 
ſeals of thoſe by whoſe oath they ſhall take the ſaid 
inquiſition, together with the writ of our ſaid lord 
the king, to them thereupon directed, the ſame day 
is given to the ſaid John, at the ſame place; at 
which day before our ſaid lord the king at Weſt» 
minſter, came the ſaid John, by his ſaid attorney, 


he and the ſheriffs, to wit, Barnard Turner, Eſq; and — inqui= 
b Thomas Skinner, Eſq; ſheriffs of the ſaid city, re- 17 ft f, in Mid- 


turned a certain inquiſition indented, taken before dleſex, ſay, 
them at the Guildhall of the city of London, in the, fa and 
pariſh of St. Lawrence-Jewry, in the ward of Cheap, 9 > 
in the ſame city, on the day of February, in 
the 24th year of the reign of our ſovereign lord the 
now king, by the oath of twelve honeſt and lawful 
men of their bailiwick, by which ic is found that 
the ſaid John Denn bath ſuſtained damages, by oc- 
caſion of the premiſes, over and above his cofts and 
charges to 204, and for thoſe coſts and charges to 
11. 95. 44. Therefore it is conſidered that the ſaid Judgment 6gned 
John recover againſt the ſaid Richard, his damages _ GO 
aforeſaid, by the ſaid inquiſition above found; and 2 
alſo 91. 10s. 8d. for his ſaid coſts and charges by 
the court of our ſaid lord the king now here, ad- 
Judged of incteaſe, to the ſaid Jahn, by his afſent ; 

| X which 
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WP. : which damages in the whole amount to 317. and 
| wes | the ſaid John in mercy, c. ! 
" If your declaration be of one term, and the inter. 
a Jocutory judgment of another, there muſt be an im- 
parlance entered, ſo as to continue the pleadi 
over from the delivery of the declaration, to the 
ſigning of the judgment; but if declaration and the 
judgment be of one term, then an imparlance is not 
- neceſſary, and the entry will be thus: y 
Of the term of St, Hilary 25 George 3. Wit- 
| - "neſs, Se. 1 g | = 
1 "The like where © Middleſex, | John Denn, puts in his place 5 . 
* 1 to wit, his attorney, againſt Richard Fem, 
| iin a plea of treſpaſs and affault, 
* Middleſex, (i.) The ſaid Richard Fenn puts in 
bis place J. B. his attorney, at the ſuit of the ſaid 
7s. | Fobn Denn, in the plea aforeſaid, - - 
be firſt d © Middleſex, } Be it remembered, That on Monday | 
* to wit, F next after the octave of St. Hilary, 
2 in this ſame term, before our lord the king, at 
3 Weſtminfier, comes John Denn, by J. X. his attor- 
| ney, and brings into the court of our ſaid lord the 
king, before the king himſelf, now here, his certain 
bill againſt Richard Fenn, being in the cuſtody af 
the marſhal of the Marſbalſea, of our lord. the now 
king, before the king himſelf, of a plea of treſpals 
and aſſault, and there are pledges for the proſecu. 
tion, to wit, John Doe and Richard Roe, which (aid 
bill follows in theſe words, to wit: Middleſex, to 
wit, (here enter the declaration verbatim to ſuit, &c.) 
then on a new line add the judgment. 
| Judgment, And the faid Richard, by 7. B. his attorney, 
comes and defends the force and injury, when, &. 
and ſays nothing in bar or precluſion of the ſaid 
| action of the ſaid John, whereby the ſaid Jan 
| | remains therein undefended againſt the ſaid Ki- 
5 chard, for which the ſaid ought to recove! 
againſt the ſaid Kichard, bis damages by occaſion of 
the premiſes, but becauſe it is unknown, Cc. 45 
the former. CET 5 5 
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6 Ke. | | 

If the confeſſion be in an action of debt, then * 
it may be, I hereby confeſs the debt in this cauſe, 
te and that the plaintiff hath ſuſtained damage to the 
« amount of 1 8. beides his coſts and charges, to be 
« taxed by the maſter, and the debt is agreed to be paid 
% as follows, &c.“ as above. 8 

If the confeſſion is, that the judgment ſhall be How to fien 
entered up, ſign it on a double half-crown ſtampt j-dement after 
paper, as it is final z but you do not pay for the ap y 
entries anew, nor is there. occaſion for a new roll, 
pay 2s. 6d. for the ſecondary's fee, and 64. for the 
further entry of the judgment, and make the entry 


on the judgment paper only as far as the end of the 
memorandum, 


* 


ES DA 2D * 


lay 
— 
— 


Tuuiry before the Obief uftce. | J 


THERE are caſes upon which application may wilt of inquiry 
be made to the court to have hes aol of 3 beſore the chief 
executed befote the chief juſtice at the ſittings, or _ 
before the juſtices of aflize ; but leave is ſeldom 

X 2 granted, 


308 


| Inquiry before the Chief Juffice, | 


granted, unleſs the caſe is very ſpecial,” as where 


How to apply. 


the law is mixed with the fact, or it appears to be 
of too much conſequence for the ſheriff to under- 
take, in which caſe the jury. ſet their hands and 
ſeals to their verdict; and, upon the trial, the judge 
of niſi prius is only an affiſtant to the ſheri? and 
has no judicial power; and if the parties come 
to an agreement at the trial, the judge is to ſign 
it, and afterwards the court may be moved to hape 
it made a rule of court, 12 Mod. 519. 610. | 
The way to apply is, to make affidavit, ſetting 
forth the circumſtances of the parties, plaintiff and 
defendant, and the nature of the action, upon 
which the court will grant a rule to ſhew cauſe; 


and in caſe of ſucceſs, you may move the court 


for the ſheriffs to return a good jury, which is 
granted of courſe on the firſt motion; pay counſel 
103. 64. | 2 

1 can find no other writ but the common one, 
therefore preſume that the rule of court is ſufficient 
authority for the chief juſtice to execute it. And 
the notice _ to be for the fittings or aſſizes 
generally, and not for any particular day, you 
enter it with the marſhal the ſame as a record, and 
pay 113. 84, and the court fees, the ſheriff ought 
to make the return, and not the clerk of the ni 
prius. c 

By conſent in vacation, an order may be hd 


from a judge to execute an inquiry before the 


judge of aſſize, and he will make ſuch order for 
the clerk of the rules to be at liberty to draw up 3 
rule for that purpoſe on producing counſel's hand. 


IT is very common after plea pleaded to confels 
the action; in ſuch caſe, you put in the confeſſion 
the conſent of the defendant to withdraw his ples, 
ſo that a retraxit may be entered by the * 

4 no 


* 7 
. 


* 7 K 
C * 


Judgment on Warrant of Attorney. 2 


who will not do it unleſs the attorney for the de» 
fendant 1s preſent, in which caſe, enter the plead- 
ings on the roll with the relinquiſhment of the 
defendant's plea, take ſame to the clerk' of the 
judgments, who will enter them, and fign the 
judgment on a double 25. 64. ſtamp, then go to the 
maſter, and he will enter the retraxit in the margin 
of the roll. | 


Judgment on a Warrant of Attorney, 


IT is erdered by the court, “ That no bailiff No bailiff, Ge. 

« nor ſheriff's officer, ſhall preſume to exact or 11 fe aoy ware | 
« take from any perſon, being in his cuſtody by teage a judg- 

« arreſt, any warrant to acknowledge a judgment, meat, but in 

« but in the preſence of an attorney for the de- — 3 
« fendant, which attorney ſhall then ſubſcribe his defendant, 

« name thereunto; which ſaid warrant ſhall be 

« produced when the ſaid judgment ſhall be ac- 

„ knowledged, And if any bailiff or ſheriff's 

« officer ſhall hereafter offend or do contrarywiſe, 

he ſhall be ſeverely puniſhed for ſo doing: And 

eit is further ordered, that no attorney ſhall from 

„ henceforth acknowledge, or enter, or cauſe to 

be acknowledged or entered, any judgment by 

* colour of any warrant gotten from any de- 

* fendant being under arreſt, otherwiſe than as is 

* aforeſaid,” . 15 Car. 2. 

It happens very frequently, that after the de- An attorney f 
fendant is arreſted, the plaintiff, in order to pre. muſt be preſent, 
vent expence, accepts a warrant of attorney for 

the ſame, with a defeazance thereon, payable by in- 

ſtallments, but care muſt be taken that ſuch warrant 

of attorney be executed in the preſence of an at- 

torney for the defendant, and expreſsly named by 

him, who is to inform him of the nature of ſuch 

warrant, and the attorney is ta ſubſcribe his name 

43 a Witneſs to the due execution thereof, ſuch at - 


X 3 torney, 


ſufficient, SF," 530. x * . 
The warrant of attorney is confined te j. 5 
cell. ment in the particular cauſe, whereupon the de- 
| . is in cuſtody, and does not ex teh to war-. 
rants given to confeſs judgments in other actions ; 7 
for, in the firſt caſe, the attorney being preſent, 3 
to avoid all practices on the part of the plaintiff, 
and to ſee it is done without dureſs: of impriſon- 
ment ; in the other the plaintiff has no power over 
the defendants. 3 Burr. 1793. Raym. 797. © 
hy eee If the judgment is not entered up within 4 ear 
N without mo- and a day after the warrant of attorney given, it 
| - hy ' © eannot de done without motion in term time, wi 
5 muſt be upon an affidavit of the debt due, or pa 
thereof being unſatisfied, the due execution of the 
Warrant, and the defendant's being alive. It 
may be done on the ſame affidavit before a judge 
in vacation, who will make an order to be en- 
tered up. | RT: ; 
If 10 yearsold If the warrant of attorney be above ten years 
acc ogy muſt be Old the motion muſt be made in court, 
How to enter it © If it is given to a feme ſale, and ſhe marries be- 
up if given to a fore judgment is entered up, application muſt be 
feme ſole, who made to the court for leave to enter it up by the 
res. huſband and wife, founded upon an affidavit prov- 
ing their marriage. 3 Burr. 1471. | 
If to two, and Tf a warrant of attorney be given to two, and 
n one dies before judgment entered, leave will be 
given to the ſurvivor to enter it up. 1 Wil, 312. 
The court will order a warrant of attorney to 
confeſs judgment to be delivered up if obtained by 
fraud, before any uſe has been made of it, Doug: 
Rep. 186. 
Will not ſetit The court will not ſet a warrant of attorney 
aſide, if given aſide on account of its being given by a defendant 
with a view to , 8 8 Y . 
cheat, in cuſtody, without an attorney preſent on his part, 
if executed by the defendant purpoſely with a vies 
to cheat the plaintiff, Gillman v. Hill, Cow. Rep. 141. 
It is good if given by one in cuſtody under an exe 
| cution, 


torney, whe court or the "Mites; i 1 


uy 


* 
5 q 
7 
* 


* 


. — 
cution{£tbough no attorney 55 


ſent on bis 
behalf, For the rule bf Eaſter 15 . | 


IT g 2» 3 | l 
elend to it. Bt if the party had been prevailed © 
dn to acknowledge it, &c. for more than was dve 7 dh - 


+ 
* 
9 


. 


the court" would give. 5 under cireu mi | 
„1 again Riley, ibid 381. 33 

4 Moodibard cd a warrant of attorney to confeſs When * — ie 

a judgment, and died within a year after in time of parts 

vacation, before the eſſoign-day of the ſubſequent 

term, which was Eaſter term: the attorney, after | 

his death, entered up the judgment as of the pre- i 

ceding term, but brought not the roll in before the 

eſſoign-day of Eaſter term; and it was moved to 

have the judgment ſet aſide, the warrant of attorney 

being revoked by the death of the party. Holt, 

C. J. if the party dies in the vacation, the attorney 

may enter up judgment that vacation, as of the _ 

preceding term, and it is a judgment at the com- 

mon law, as of the preceding term, though it 

de not ſo upon the ſtatute. of frauds in reſpect 

to purchaſers, but from the ſigning, ſo this judg- 

— is good. 1 Salk, 87. 2 £4, Ray, 766. 2 Str. 
2. W's | | 
A judgment entered up by an attorney's clerk, Judgment enter- 

who uſed the name of a regular attorney, but a9 ck 

without his knowledge or conſent, was ſet aſide. uicd the name 

5 Burr. 2660. 6 0! regular at- 

torney, ſet aſide, 

Court would not ſet aſide a judgment upon an Will not ſet it 

old warrant of attorney ſigned, though the defend- nde if figned, 

ant died the day the motion was made for leave at flag fend. 


K : 8 f ant died the day 
to enter it up, Viz. at ſeven in the morning. it was ſigned, at 


Stra. 1081. ſe ven in the 
morning. 
Leave will be given to enter up a judgment on Cannot enter 
an old warrant of attorney at the ſuit of an exe- judgment on 
cutor, if the words are at the ſuit of the plaintiff, wrtant of at- 


% 


his executors, &c. after the death of plaintiff, but flalastg e death, 
not otherwiſe. Str. 718, Barnes 44. unleſs the words 


executers, Oc. 


If judgment is to be ſigned in the vacation, take go 
the affidavit to a judge's chambers, who will give 0 ag, 8 
X 4 you 


In term, 


0 , a 
"i ' * 
* 


1 =, 
; : 8 
1 


Judgment on Warrant of Actorney, 


you an order to enter up fame; pay 4 4 coun- 4 


4 _ 


ſel's hand is requiſite, T 


If it is ſigned in term, you get counſel to move 
for leave to enter up judgment; pay 10s. 6. draw 
up rule at the clerk of the rules; pay 55s. if a coun- 


try affidavit, 25. filing; then ſign your judgment 
on a double half crown, as hereafter, | 


A. B. plaintiff, 
In the King's Bench. | and 
| C. D. defendant. 


A. B. of, &c. the above-named plaintiff, and 


E. F. of, Cc. gentlemen, ſeverally make oath, and 


ſay, and firſt this deponent A. B. for himſelf faith, 


That the above- named defendant C. D. being juſtly - 


indebted unto this deponent in the ſum of 20 

for money paid for the ſaid defendant, did, in order 
to ſecure unto him the ſame, execute unto this de- 
ponent a warrant of attorney, bearing date the 
20th day of January 1781, thereby authoriſing 
certain attornies therein named, or any other attor- 
ney of this court, to appegr for him the ſaid C. D. 
as of the then laſt Michaelm̃as term, or any other 
ſubſequent term, and then and there to receive a 
declaration for him in an action of debt, for 40 /. 
for money borrowed, at the ſuit of this deponent, 


and to confeſs the ſame action, or elſe to ſuffer a 


judgment by nil dicit, or otherwiſe to paſs againſt 
him in the ſame action, and to be thereupon forth- 
with entered up againſt him of record of this court, 
And this deponent further ſaith, That there is juſtly 
due and owing to him, this deponent, ſor principal 
money and intereſt thereon, the ſum of 22/. 115. 
(or the ſum of 10 J. the defendant having paid the 
ſum of 121. 115. part thereof as the caſe is) and 
that he verily believes the ſaid defepdant is liviog, 
he- this deponent having ſeen and converſed wi 
bim about ten days fince. And this deponent E. F. 
for himſelf, ſaith, That he was preſent, and did ſee 
the ſaid warrant of attorney executed by the faid 
defendant, and that the name C. D. ſet and fub- 
{cribed at the foot thereof, is of the proper hand- 
ä ö 1 


writing of the ſaid C. D. and that he did fign, ſeal, 


and, as his act and deed, deliver the ſame in the 
preſence of this deponent ; and that the name E. F. 
ſet and ſubſcribed, as the witneſs thereto, is of the 
proper hand-writing of this deponent. 

The judgment is figned upon a | 
crown ſtamp, and common bail muſt be filed and i 
2 memorandum or minute muſt be filed on a 25s. 6d. 
ſtamp with the clerk of the bail, as directed by the 
flat. 25 Geo. 3. c. 80; firſt enter the warrants of at- 
torney on the roll, and memorandum of the term 
you enter it, then the following declaration and 
judgment: | 

London, 
attorney againſt C. D. in a plea of debt. 

London, (ſs.) The ſaid C. D. puts in his place 
7. G. his attorney, at the ſuit of the ſaid A. B. in 


the plea aforeſaid. : 


London, (/.) Be it remembered, that on Friday 
next after the morrow of the Holy Trinity in this 
ſame term, before our lord the king at Meſtiminſter, 


comes A. B. by J. X. his attorney, and brings into 


the ſaid court of our ſaid Jord the king, before the 
king himſelf now here, his certain bill againſt C. 
D. being in the cuſtody of the marſhal of the Mar- 
ſhalſea of our lord the now king, before the king 
himſelf, in a plea of debt, and there are pledges for 
the proſecution, to wit, John Doe and Richard Roe; 
which ſaid bill follows in theſe words, to wit, Lon- 
dim, to wit, J. B. complains of C. D. being in the 
cultody of the marſhal of the Marſbalſaa, of our 
lord the now king, before the king himſelf, of a 
plea, that he render to the ſaid A. B. 40 l. of law- 
ful money of Great Britain, which he owes to, and 
unjuftly detains from him. For that whereas the 
ſaid C. on the day of 


rowed of the ſaid 4. B. the ſaid 40 J. to be paid to 
the ſaid A, when he the ſaid C. ſhould be thereto 
afterwards requeſted z yet the ſaid C. (although af- 


ten 


double half- How to ſign 


(,.) 4. B. puts in his place I. I. his Entry d. har 
ment on 2 war- 
rant of attorney, ; 


in the year of our The date of 
Lord 1784, at London aforeſaid, to wit, in the pa- warrant of ate 
riſh of St, Mary le Bow, in the ward of Cheap, bor- vorney. 


Judgment by 
wal dicits 


Judgment ſigned 
day of 


1781. 


| Mercy, 


Judgment by a0 


ten requeſted, Ec.) hath not yet paid the faid 40} 


above demanded, or any part thereof to the ſaid A, 
but he to pay the ſame, or any part thereof, hath 
Hitberto wholly refuſed, and Rtill-refuſes, to the (aid 
A. his damage of 101. and therefore he brings his 


| ſuit, c. A. 


And the ſaid C. by T. G. his attorney, comes and 
defends the wrong and injury, Shen, Oe. and ſays 
nothing in bar or precluſion of the ſaid action of 
the ſaid A. by which the ſaid A. remains therein 
undefended againſt the ſaid C. Therefore it is 
conſidered, that the ſaid A. recover againſt the ſaid 
C. his ſaid debt, and alſo 63s. for his damages, 
which he hath ſuſtained, as well by occaſion of the 


. detaining the ſaid debt, as for his coſts and charges, 


by him about his ſuit in that behalf expended, by 


| the court of our lord the king, now here adjudged 


to the ſaid 4. by his aſſent, and the ſaid C. in 


mercy, &c. | 
If it is upon an old warrant of attorney, the 
maſter allows 83 s. for coſts. 
And the ſaid C. by I. X. his attorney, comes and 


ſum informatus, defends the wrong and injury when, &c. and the 


o 


Jadgment by 
cognovit actionem 
in caſe, X 


ſaid A. prays that the ſaid C. may anſwer to his ſaid 
declaration : whereupon the ſaid attorney of the 
ſaid C. ſays, that he is not informed by the ſaid C. 

of any anſwer to be given for the ſaid C. in the pre- 
miſes, nor doth he ſay any thing in bar, or pre- 
clufion, of the ſaid Action of the ſaid A. by which 
the faid A. remains therein undefended againſt the 
ſaid G, Therefore it is confidered (as in the other 
judgment, by nil dicit verbatim.) 


Judgments. 


comes and defends the wrong and injury, 
when, &c. and ſays, That he cannot deny the faid 
action of the ſaid John, nor but that he did under- 


a” the ſaid Richard, by J. T. his attorne), | 


take 


Judgments, 
take and promiſe, in manner and form as the ſaid 
John hath above thereof complained againſt. him; 
nor but that the ſaid Foby hath ſuſtained damage 
by occaſion of the nonperformance of the ſaid ſe- 
veral promiſes and undertakings, to 20 J. as he the 
ſaid John hath above in his ſaid declaration ſuppoſed ; 
and hereupon the ſaid John prays, That the faid 
damages ſo acknowledged, together with his ex- 
pences and coſts, laid aut by him about his ſuit in 
this behalf, may be adjudged to him, &c. Therefore Judgment ſgneq 
it is conſidered, That the ſaid Jabn recover againſt roth Nov, 2783. 
the ſaid Richard his damages aforeſaid, ſo by him 
in form aforeſaid acknowledged, and alſo 10/7. far 
his coſts and charges by the court here adjudged to 
the ſaid John, by his aſſent, which ſaid damages, © 
in the whole, amount to 30 J. and the ſaid Richard, 
in mercy, &c, | | Mercy, 

To the end of the demurrer book. At which day, Judgment on 
before our lord the king, at Vgſiminſier, came the demurrer to thy 
parties aforeſaid, by their attornies aforeſaid, and 1 
hereupon the premiſes being ſeen by the ſaid court 
here, and fully underſtood, it appears to the ſaid 
court here, that the ſaid plea of the ſaid A. by 
way of reply to the ſaid plea of the ſaid C. and the 
matters therein contained, are ſufficient in law for 
the ſaid A, to have and maintain his ſaid action 
thereof againſt the ſaid C. as the ſaid F. hath above 
alledged, for which the ſaid A. ought to recover his 
damages by occaſion of the premiſes ; but becauſe 
it is unknown to the court of our lord the king, 
now here, what damages the ſaid A. hath ſuſtained 
by the means aforeſaid, the ſheriffs are commanded 
(as in a judgment by default). 

Enter all the proceedings to the end of the iſſue Judgment as ig 
then go on thus: At which day, before our ſaid ihecaſeof « 
lord the king at Weſtminſter, came the parties ***\vits 
aforeſaid, by their attornies aforeſaid, and the 
ſheriff did not ſend the ſaid writ, ner did he do any 
thing thereon : Therefore let a jury thereupon come 
before our ſaid lord the king, at Wiſtmin/ler, on 
next, after —— twelve, &c, the ſame day is 

given 


d 

e 

d 

he 
C. 
e 
re- 
ch 
the 
het 


5 


given to the ſaid A. there, &c. At which day, be- 


Judgments, 


fore our ſaid lord the king, at Veſiminſter, came 
the ſaid C. by his ſaid attorney; and the ſaid 4 


(although ſolemnly called) came not; and it ap- 


| Jodgment on a 


pearing to the court here, that the ſaid 4. bath ne. 
glected to bring the iſſue above joined on to be 
tried, according to the courſe and practice of the 
ſaid court; therefore, according to the form of the 
ſtatute in ſuch caſe made and provided, It is en. 
ſidered, by the ſaid court here, that the aid 4. 
take nothing by his ſaid writ, but that he and his 
pledges to proſecute, to wit, John Doe and Richard 


Ree, be in mercy, &c.; and that the ſaid 4. go 
thereof without day. And it is further conſidered by 


the ſaid court, that the ſaid C. recover againſt the 
ſaid A. 141. 10s. for his coſts and charges, by him, 
about his defence in this behalf ſuſtained, adjudged 
by the court here to the ſaid C. at his requeſt, ac- 
cording to the form of the ſtatute in that caſe made 
and provided; and that the ſaid C. have his execu- 
tion thereof, &c, 

To the end of the iſſue. At which day before our 


replication of 2 ſaid lord the king, at Heftminſ/ter, came the partie 


tiel record, on a 


rule to produce, 


aforeſaid, by their attornies aforeſaid ; and the ſaid 
C. D. bath not here in court the record of the ſaid 
judgment by him above in his plea aforeſaid alledged, 
but made default of producing the ſaid record, 
Therefore it is conſidered, that the ſaid A. ought to 


recover his damages by reaſon of the premiſes ; but 


becauſe it is unknown to the court here what damages 
the ſaid A. hath ſuſtained by the means aforeſaid, 
the ſheriff is commanded, that by the oath of twelve 
good and lawful men of his bailiwick, he diligently 
inquire what damages, &c. (as in a judgment by 
default). 


Retraxit in caſe, Entry of a retraxit after plea pleaded, and a con- 


feſſion given, or relia verificatione,—At which day, 
before our ſaid lord the king, at Veſiminſier, came 
the parties aforeſaid, by their attornies aforeſaid; 


- 


and hereupon the ſaid C. by his ſaid attorney, fe. 


linquiſhes bis ſaid plea by him above pleaded and 


ith, 


Judgments, 

faith, That he cannot deny the ſaid action of the 
ſaid 4. nor but that he did undertake and promiſe, 
in manner and form as the ſaid A. hath above. com- 
plained againſt him; nor but that the ſaid. A. 
hath ſuſtained damages, by occaſion of the non- 
performance of the ſaid ſeveral promiſes and under- 
takings, in the ſaid declaration mentioned to 201. 
as he hath therein ſuppoſed : and hereupon the 
ſaid 4. prays that the ſaid damages ſo acknowledged, 
together with his coſts and charges Jaid out by him 
about his ſuit in this behalf, may be adjudged to him. 
Therefore, Cc. 


317 


And the ſaid D. prays a day to rejoin to the ſaid Judgment for 
replication, and it is granted to him, &c. And zuin of a te- 


hereupon a day is given to the parties aforeſaid, be- 
fore our lord the king, at Męſiminſter, until Tueſday 
next after, &c. for him the ſaid D. to rejoin, .&c. 
at which day before our ſaid lord the king, at 
IWiſtminſter, the ſaid A. by his ſaid attorney comes, 
and the ſaid D. although ſolemnly demanded, doth 
not come but makes deſault, whereby the ſaid A. 
remains therein undefended againſt the ſaid D. 
Therefore it is conſidered that the ſaid A. recover 
againſt the ſaid D. his ſaid debt; and alſo 5 J. for 
bis damages which he bath ſuſtained, as well by 
occaſion of the detajning the ſaid debt, as for his 
coſts and charges by him, about his ſuit in this be- 
half laid out, <djudged to the ſaid A, by the court 


of our ſaid lord the king now here, by his aſſent, 


And the ſaid D. in mercy, c. Mercy, 


jJoiader in debt. 


Enter defendant's warrant of attorney on the roll, Nor pros for not 
and copy the iſſue delivered, then go on thus: At —— the 


which day, before our lord the king at Weſtminſter, 
came the parties aforeſaid, by their attornies afore- 
ſaid, and the ſheriff did not return the ſaid writ, 
nor did he do any thing thereon ; therefore, as be- 
fore, let a jury thereupon come before our lord the 
king at 1:ſtminſter, on Saturday next, after the 
morrow of All Souls, 12, &c. by whom, &c. and who 
neither, Lc. becauſe as well, &c. the ſame day is 
z'ven to the parties aforeſaid, at the ſame place. 


At 


Judgmeiits: 


At which day, before our lord the king at Jp. 
minſter, came the parties aforeſaid, by their attor. 
nies aforeſaid,' and the ſheriff did not return the 
faid writ, nor did he do any thing thereon ; where. 
upon the ſaid B. prays the court of our ſaid lord 
the king, that the ſaid A. may enter the iſſue joined 
between the ſaid parties, whereupon the ſaid A. is 
ordered by the court of our ſaid lord the king here, 
that he enter the ſaid iſſue joined on. —— 
after —— (the day of the rule given) in this ſame 
term, on the peril attending the negle& thereof, 
the ſame day is given to the ſaid B. there, Cc. At 
which day, before our ſaid lord the king at Viſt. 
minſter, came the ſaid B. by his ſaid attorney, and 
the ſaid A. although ſolemnly called, came not 
but makes default, nor hath he entered the iſſue 
joined in the plea aforeſaid, Therefore it is confidered 
by the court here, that the ſaid A. take nothing by 
his aforeſaid bill, but that he and his pledges to 
proſecute be amerced, and that the ſaid B. may de- 
part the court here without day, for ever diſmiſſed 
therefrom. It is alſo conſidered, by his majeſty" 
ſaid court here, that the ſaid B. recover againſt the 
ſaid A. 5 1. for his cofts and charges by him, about 
his defence in this behalf expended, adjudged by 
the ſaid court of our lord the king now. here, 
to the ſaid B. by his affent, according to the form 
of the ſtatute in ſuch caſe made and provided, and 
that the ſaid B, have his execution thereof, &c. 
Judgmentsgainſ: Enter the iſſue on the roll to the end of the lf 
the defendant jſſue joined, then ſay; and as well to try the (aid 
upon five iſſves , 3 5 "PF 
in debt, and on iſſues above joined between the parties, as to inquire 
- demurrer to the in caſe a verdict be thereupon given for the ſaid 4 
& oy a, againſt the ſaid V. what damages the ſaid A. hath 
Pen ſuſtained by reaſon of the detention of the ſaid debt, 
as for his coſts and charges by him laid out about 
his ſuit in this behalf, by occaſion of the premiſe 
whereof the parties bave put themſelves upon tbe 
judgment of the court, in caſe judgment ſhall 
thereupon given for the ſaid A. againſt the ſaid V. 
Let a jury thereupon come before our lord the ”" 


" & & 7 LL ,* . ISR OI 


tt eftminfer on next after 


the ſame day is given to the ſaid parties there, Nc. 
At which day before our ſaid lord the king at 
Weſtminſter, come the parties aforeſaid, . by their 
attornies aforeſaid, and hereupon all and fingular 
the premiſes whereof the parties have put them- 
ſelves on the judgment of the court being ſeen. by 
the court here, and fully underſtood, and mature 


TY DDR WT TTL TT 


deliberation being thereupon had, it appears to the 

court here, that the plea of the ſaid 4. by him 

above pleaded by way of reply, to the ſaid plea of 
. the ſaid V. by him laſtly above pleaded in bar, and 
d the matters therein contained, are fufficient in law 
tt for him the ſaid A. to have and maintain his ſaid 
ne ation thereof againſt the ſaid V. Therefore the 
” ſaid 4. as to that plea, ought to recover his ſaid 
by debt, and his damages by him ſuſtained as aforeſaid, 
to againſt the ſaid V. &c, in caſe a verdict be given 
Je. upon the ſaid | iſſues for the ſaid A. againſt the ſaid | 
Ted V. And as to the trial of thoſe ſaid ſeveral iſſues 
y's above joined, between the parties to be tried by the 
the country, and alſo the inquiry of what damages 
out the ſaid A, hath ſuſtained by reaſon of the deten- 
| by tion of the ſaid debt, as for his coſts and charges 
ere, by him laid out about his ſuit in this behalf, by oc- 
orm caſion of the premiſes whereof the parties have put 
and themſelves upon the judgment of the court, in caſe 
8 a verdict upon the ſaid iſſues be given for the ſaid 
ll 4. againſt the ſaid V. the proceſs thereof is con- 
ſaid tinued between the parties aforeſaid, by the jury 
quire aforeſaid, being reſpited between them, before our 
id 4, laid lord the king at /Y/etmin/ter, untił on Monday 
hath next after fifteen days of Saint Martin, unleſs the 
debt, Honourable Francis Buller, Eſq ; one of his majeſty's 
about Juſtices aſſigned to hold pleas in the ſaid court of 
emiſes our ſaid lord the king here before the king himſelf, 


ſhould firſt come on Saturday the 26th day of Ne- 
jall be vember, at the Guildhall of the ſaid city, according 
; to the form of the ſtatute in ſuch caſe made and 
e king tovided for default of the ſaid jurors, i” 


twelve, &c. by whom, c. and who neither, &e, 
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1 FROST day of fore confidered that the ſaid A. recover againſt the 


Sei, fa, muſt be If there has been no ca. ſa. fa. elegit, or bil 


nee ew fac. poſeſſionem ſued out, within the year and diy, 


Judgments, | 


of them did appear; at which day before our f 

Jotd the king we e the ſaid 44” , 
mterſaid attorne Land the Honourable Francis Buller, 
Eſq ; the juſtice aforeſaid before whom, &:, ſent 
here his record had in theſe words, to wit : after. 
wards, that is to ſay, on the day and at the place 
within mentioned before the honourable Franc; 
Buller Eſq; one of the juſtices of our ſaid lord 
the king, aſſigned to hold pleas in the ſaid court 
of our ſaid lord the king before the king himſelf, 

poſten Jahn Way, Eſqz &c. (to the end of the poſtea on the 

„ fifth iſſue with the aſſeſſment of damages.) It is ther- 


1785. ſaid W. his ſaid debt, together with his damages, 
coſts and charges by the ſaid jury in form aforeſaid 
aſſeſſed; and alſo 34/. 19s. for his coſts and 
charges by the court of our lord the king now here 
adjudged to the ſaid A. of increaſe, which damages 
in the whole amount to 37 J. and the ſaid V. in 
mercy, &c. 


Of Reviving Judgments by Scire Facias. 


J 

t 

BY the common Jaw, a plaintiff could not hare P 
execution upon a judgment or recognizance, aſter i 
year and a day paſſed; but ought to commence at 6 
action of debt upon the judgment, or retognizance, p 


2 Infl. 469. Co. Lit. 290. b. But now, by din. 
W. 2. 13 Ed. 3. c. 45. he may have a ſcire fan 


quare executionem non. 


then in order to revive the judgment, and take out 


3 * execution, you muſt ſue out a ſcire facias into the F 
county where the venue is laid, the court ſuppoling a/ 
the defendant to reſide in the ſame county where the 67 
| original action was brought. Salk. 258, 600. | 
No ſei. fa. neceſ» This ſci. fa. was intended to prevent a ſurprite * 
Bal nde mne upon the defendant after the year and day * 


delay. 


Reviving Judgments, 38321 

put where be affects the delay, by bringing a writ of 

error, though above a year and day, yet execution 

may iſſue without a ſci. fa. And it is ſaid, that the 

Jaw is otherwiſe, if the plaintiff be delayed by in- 

jundlion, Str. 301. But an execution was taken 

out without a ſci. fa. where the defendant had made 

delays by bills in chancery for injunQions, and by 

obtaining time fot payment, which the court held 

regular, aad diſcharged the rule obtained for ſetting 

the proceedings aſide with coſts. 2 Burr. 662. | 
The year ſhall be computed from the day of ſign- Computation 

ing judgment, not by the number of terms, „ the year, 
There needs no ſci. fa. if error be brought on error brought, 

the judgment within a year after the judgment, till /z nit» —— 

a year and a day after the etror on judgment there- day after af. _ 

on affirmed. 5 Co. 8B. | | firmance, | 
If executigg is not” returned by the ſheriff, or If erecutiom m ,˖]ο,˖ẽ 

not filed, continuances on it cannot be entered on geaddet“ 

the roll; and if they are, and thereupon a ca. /a. — ie th 

after the year, without ſci. fa. defendant ſhall be entered. 

diſcharged out of cuftody, and. plaintiff pay coſts, 

2 Wilſ. 82. Barnes 213. , 3 
It is held, that in no caſe where the parties to the In no caſe where 

judgment are cfanged,. ought execution to be ſued — 

by any other without a ſcire facias; therefore if the execution to 

plaintiff dies before execution awarded, the execu- without ſci. fa. 


1 


= ca» & R9£&M. rw S= - 


rh tion cannot be ſued out in his name bef cl. fa, 
Fe 2 Ld. Raym. 768, But if execution ee 
a fore death of plaintiff, it is good, for the plaintiff's 
* death does not alter the execution. 


If judgment is againſt the teſtator, there muſt If j»4ement be 
iſſue a ſeire fa. againſt the executor, to ſhew cauſe againſt tenden 
why execution ſhould not be awarded. The like 5 
againſt an adminiſtrator. And fo on the plaintiff's to iſue. 

part; if heir, executor or adminiſtrator, becauſe $9 on part of 
the perſon is altered. If one recover againſt a feme the plaintiff. 


ſole and ſhe is married within the year and da If recovery 
e RO ve, ,. 


The huſband cannot have execution for the coſts The huſband | 


” on 2 plea of coverture L for the defendant eulen on 1 plex 


without of covertuee, 
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| without a ſei. fa. it being a maxim that a perſon 
not a party to the record, cannot be benefited or 
charged with the proceſs without a, /ci, fa, Dough, 


22. 
322, 


; 614. 1 | 
9 If judgment be with ceſſet executia by agreement, 
needs no ci. Ja. till ſuch a time, there needs no ſci. fa. till a year and 
till year and day after the time agreed, tho* ſuch ceſſet, &c, is 
ur ume not entered on the roll. Mod. Caſ. 288. * 
On death of de- If a man recovers a judgment, and the de. 
lenden jude- fendant dies before execution, the judgment muſt 


ment to be re- . . * 0 iy 

vived, be revived by ſcire facias againſt his executors or ad. 
; miniſtrators. i 

The like on So if plaintiff dies, his executor or adminiſtra- 


r 0! plain- tor muſt revive, the ſame by ſci. fa. unleſs executed 


909 before his death. 

Neceſſary oma It is neceſſary in caſe the plaintiff becomes non - 

nonſuit. ſuit. | | 

If execu · i If a writ of execution be once ſued out and 

m— erg e entered on the roll, it may be continued until you 

ſeire facias, ſue out and execute a new one, and be as effeQual 
as if new writs were iſſued out every term. Str, 100. 
Mod. Caſ. 288. 

May be ſued ove The writ of ſcire facias may be ſued out of 


raps courſe at any time within ſeven years of the 
afterwards a mo- judgment being 1 but after that, there mul 


tion muſt be be a motion for leave to ſue it out at the fide 
made at ſide bar, bar, which is done by attending at Wifiminfir 


before the judges go into court. The clerk ol 


the rules draws up the rule in the evening, there 
is no occaſion to ſerve it on defendant or his 
* attorney. ö 
| May be ſues dut It may be had upon motion in court without a 
my 0 nM aſſidayit of the debt or the defendant living, if the 
= N wp judgment be of ten years ſtanding, and no execu- 
tion taken out, Counſel's fee is 10s, b d. it is ab- 
| ſolute in the firſt inſtance, rule 65, 
e can= Execution cannot be ſued out on a judgment te- 
4 Wee vived by /cire facias after the year and day, and no 
revived, if above execution iſſued, but muſt be again revived. 
2 year and a day, 7 


ö 
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Every writ of ſci. fa. upon which a nibil is to be Sci. fa. on a nibil 
Ns ſhall 2 to or left in the office of 1 
the ſheriff ſome time before the return of ſuck writ, N 
R. Ea. 5 Geo. 2. and no writ of alias ſci. fa. ſhall | 
iſſue until the firſt ſci, fa. be returnable. Trin. 8. 0 
IW. z. 12 Mod. 87. And that every writ of alias No alia: to iſſue 
ſci. fa. ſhall be delivered to, or left in, the office of 1 
the ſheriff four days excluſive before the return of to jay four days 
ſuch writ. Ea. 5 Geo. 2. | | — allies before 
Ne 
Each ſci. fa. by bill ſhall have ſeven. days be- Each to have 
tween the tele and return. If there are two, there ſeven days be- 
muſt be 15 days between the tele of the firſt, and -rworey eng 
return of the ſecond.” Mod. Caſ. Law and Equity, 
227. 305. Salk. 599. and every writ of alias ſhall 
bear teſte the day of the return of the firſt, Salt. 
599. ö Med. 86. In the common pleas, it is de- 
termined that there need not 15 days between the 
tie and return of each ſci. fa. 3 but only 15 days EY 
between the teſte of the firſt and return of the ſecond. 1 
2 Black Rep. 922. therefore this law will be good 
by original, Eo 
The general practice upon two ſci. fa's. is to leave Firſt ſ. fa. left 
the firſt one day before the return for a nihil, which is — ; 
A to be a ſufficient time within the rule. E. 
5 Ces. 2. 5 | | 
Every writ of ſcire facias, of which notice ſhall be One ſei. fa. no- 
given to the defendant or defendants, ſhall be deli- r 
vered to, or left in the office of the ſheriff, four days — f 
before the return of ſuch writ, excluſive of the day on 
which ſuch writ is returnable, Ea. 5 Geo. 2. 
The time is ſettled for warning the defendants The day of 
upon a ſci. fa. againſt bail, which may be done on ning. 
the return day; and ſo of courſe the writ to revive . 
1. may be ſo conſidered. 3 Burr. 1360. | | 
here muſt be eight days between the % e and Eight days be- 
return, if by bill upon one ſci. fa. Str. 765. eee 


and return of one 


, 8 
To revive a judgment it is ſeldom that the party 4 


is warned by the ſheriff ; but if he is, the ſcirs facies 
11 2 | muſt 


\ 


” 
. 


How to be ſued 
out, 
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muſt be left at the ſheriff's office, and. warrant or 


ſummons taken thereon, directed to your officer, 
pay 25. 4 d. who will ſerve it. 
The ſcire facias is to be ingroſſed on a 2 5: 64 


ſtamp parchment, which take to Mr. \Heberden, 


with a præcipe, who will ſign it, pay bim 14. 8d. 


ſeal, 7d. If left for a nibil, take it to the ſheriff's 


. Precipe, 


Scire facias in 
debt. 


office, pay 16. for each defendant; upon the recurn 
day ſue out an alias, ſign and ſeal it as before, and 
leave it at the ſheriff's office. Fs 

A ſci. fa. ought to be as ſhort as poflible, be- 
cauſe it is 'of the nature of writs to ſet forth things 
very briefly; and a writ is therefore called a brief, 
from the Latin word breve, which ſignifies ſhort or 
compendious, 2 Lill. c. The form of the writ 
and præcipe are as follow: * + 
 Wiiddleſex; ſei fa. to revive for A. B. againſt C. 
F. for 1001. debt, and 63 5. damages, returnable on, 
&c. | 1 \ 7. K. attorney. 


Gong the 3d, by the grace of God of Great Bri- 
tain, France, and Ireland, king, defender of the 
faith, &c, to. the ſheriff of Middleſex, greeting: 
Whereas John Denn, lately in our court before us 
at Weſtminſter, by bill without our writ, and by the 
judgment of the ſame court, recovered againſt 
Charles Fenn, Ic |. for a deb, and alſo 635, for 


his damages which he ſuſtained, as well by occa- 


ſion of the detaining the ſaid debt, as for his coſts 
and charges by him about his ſuit in that behalf ex- 


pended, whereof the ſaid Charles is convicted, 3s 


appears to us of record; and now on the behalf of 


the ſaid Jahn we have been informed, that although 


judgment be thereupon given, yet execution for the 
ſaid debt and damages fti]] remains to be made to 
bim; whereupon the ſaid Jahn hath humbly beſought 


us tO provide him proper remedy in this behalf; 


2 Tf,an iat, 


and we being defirous that what is right and jul 
ſhould be done on this occaſion, command you', 


ſay, as beſort we that by good and lawful men of your bailiwick, you 


ba ve con manded 
Jeu. 


cauſe it to be made known to the ſaid Charles, * 
OT 8 | 
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he be before us, at Veſiminſter, n next after 
| to ſhew. if he bas, or knows of any thing | 4 
to ſay for himſelf, why the ſaid John. ſhould not 
have his execution againſt him for the debt and da- 
mages aforeſaid, according to the force, form, and 
effect of the ſaid recovery, if it ſhall ſeem expedienc 
for him ſo to do: and further to do arid receive whac ' 
our ſaid court before us ſhall then and there conſider 
of him in this behalf; and have you there at the 
ſame time the names of thoſe by whom you ſhall ſo 
cauſe it to be known to him, and this writ, Wit» 
nels William earl of Mansfield, at Weſtminſter, the 
day of in the 24th year of our reign, 
| Stormont and Way. : 
George the third, &c, To the ſheriff of Kent, The like in caſe. 
greeting: Whereas John Buttle, lately in our court 
before us at Meſtminſter, by bill without our writ, 
and by the judgment of the ſame court, recovered 
againſt Charles Waters gol. for his damages which 
he had ſuſtained, as well by occaſion of the not per- * 
forming certain promiſes and undertakings made by 
the ſaid Charles, to the (aid John, as for his coſts 
and charges by bim, about his ſuit in that behalf 
expended, whereof the ſaid Charles is convicted, as 
appears to us of record, and now on. the behalf of 
the ſaid Jahn, we have been informed, &c. (as in 
the _ precedent, only leave the word “ debt” 
out. ; 

For his damages which he had ſuſtained, as well The like in trec- 
by means of a certain treſpaſs committed by the ſaid paſi. 
defendant at in yaur county, as for his 
colts, 6c, ; ' 

For his damages which he had ſuſtained, as well The like in tref- 
by occaſion of a certain treſpaſs and aſſault, made *** ind Tout, | 
by the ſaid defendant on the ſaid plaintiff, at 
in your county. | 

or his damages which he had ſuſtained, by rea- If in covenant, 
ſon of certain breach of covenant made by the (aid 
C. to the ſaid A. as for his coſts, &&c. | 

George, &c. Whereas A. B. lately in our court Atsind an ad. 

beſore us at Meſiminſter, by bill without our writ, niniftratrix, 
Y 3 and 


The VBke zgainft 


an executor, 
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and by the judgment of the ſame court, recovered 
_ again 


C. D. 401. for his damages, which he had 
ſuſtained, as well by occaſion of the detaining the 
ſaid debt, as for his coſts and charges by him laid 
out about his ſuit in this behalf, whereof the ſaid C. 
is convicted, as appears to us of record, and now 
on the behalf of the ſaid A. we have received in- 
formation in our court before us, that although 
judgment be thereupon given, yet execution of the 


ſaid damages ſtill remains to be made to him; and 


the ſaid C. D. is fince dead inteſtate, and admini- 
ſtration of all and ſingular the goods and chattels, 
rights and credits, which were of the ſaid C. at the 
time of his death, was committed and granted to E. 
F. the widow and reli& of the ſaid C. in due form 
of law, as we have received information from the 


ſaid 4. whereupon the ſaid A. hath beſought us, 


that a proper remedy in this particular, may be pro- 
vided for him; and we, being willing that what is 
Juſt and right ſhould be done, command you, that 
by honeft and lawful men of your bailiwick, you 
make known to the ſaid E. adminiſtratrix as afore- 
ſaid, that ſhe be before us at Veſiminſier, on 

next after to ſhew if ſhe has, or knows of 
any thing to ſay for herſelf, why the ſaid 4. ought 
not to have his execution againſt her, for the da- 
mages aforeſaid, to be levied of the goods and chat- 
tels which were of the ſaid C. at the time of his 
death, in her hands to be'adminiftered, according 
to the force, form and effect of the ſaid recovery, if 
it ſhall ſeem expedient for him ſo to do; and further 
to do and receive (as in the former one). 

George, &c. to the end of the words * yt 
execution of the damages flill remains to be mad: 
& to him,” then ſay: And whereas the ſaid C. P. 
is ſince dead, having firſt duly made his | 
will and teſtament, and appointed E. F. executor 
thereof, as we have been informed in our (aid 
court before us; whereupon the ſaid A. hath 


beſought us to provide him a proper remedy, ap 


= > 2 a } 


> = = ov <- 
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2 in the other, only ſay executor, inftead of adni- 
niſratrix. OS . 

George the third, c. Whereas A. B. lately in The like by an | 
our court before us (as in the firſt ſci. fa. to re- . 
« d,) yet execution of the ſaid judgment ſtill 
remains to be made, and the ſaid A. is ſince dead, 
as we have received information from C. G. exe- 
cutor of the laſt will and teſtament of the ſaid. 4. 
and becauſe we are willing (as in the former one) Cod 
to ſhew if he hath, or knoweth of any thing to ſay 
ſor himſelf, why the ſaid C. G. executor, as afore- 
ſaid, ought not to have execution againſt him for 
the damages aforeſaid, according, &c. 

And the ſaid A. is ſince dead, as we have re- The like for an 
ceived information from E. adminiſtrator of all and miniſtrator. 
ſingular the goods and chattels, rights and credits 
of the ſaid C. D. deceaſed, and becauſe we are will- 
ing, Cc. 3 2 

1 the firſt cz. fa, be returnable one term, and If one ſd. fa. of 
the ſecond in another, your docket muſt be of the f —_— 
term in which the fiyſt is retur nable, and an acvard how 3 
— on the roll of the ſecond, as far as the re- ſame, 
turn day. N | 

When the ſheriff has returned upon the ficſt ſci, How to proceed 
fa. ſeire feci, or a nibil upon the firſt, and the alias; one Fei. 
on the return day of the alias, or firſt ſez. fa. (if 
only one is ſued out, and a ſci. fect returned on it), 
give a rule for judgment at the clerk of the rules, 
which is wrote on a plain piece of paper thus, 

* A. B. againſt C. D. rule on ſci. fa.” pay 15. 10d. 

which expires four days excluſive of the day it is 
given; and if the defendant does not appear and 

plead before the rule is expired, execution may be 

taken out after the entry made on the roll of the 

fe fa and figned at the judgment office, | 

jet ſci. fa. from the ſheriff's office returned, How to sg 
then enter og a roll as far as the names of the plain- judgment, 
tif and defendant, and the ſum - recovered, take 
lame to the clerk of the judgments, and he marks 
the roll and the two ſci, fe. | o 

Y 4 Middliſexy 
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The entry of rewo - Middleſex, } Our lord the king, bath ſent: to his 
Ye \ 1 6 ſheriff of Andie, his writ cloſed 
in theſe words, to wit, George the third, (to the 
end of the firſt ſci. fa.) Stormont and May. Then 
on a new line, — At which day before our lord the 
king, at We/iminfler, came the ſaid A. in his own 
proper perſon, and the ſheriff, to wit, Sir Barn! 
Turner, knight, and Thomas Skinner, eſquire, ſherif 
of the ſaid county, returned to us that the ſaid (. 
had not any thing in his bailiwick, where, or 
which he could give him notice, as by the ſaid writ 
' he was commanded, or was the ſaid C. found in 
the ſame, therefore as before it was commanded to | 
the ſa'd ſheriff, that by honeſt and lawſul men' 
his bailiwick, he make known to the ſaid C. that 
he be before us, at Waftminfler, on deen 
after to ſhew in form aforeſaid, if, &. 
and further, &c, the ſame day is given to the (aid 
A. there, c at which day before our ſaid lord the 
king, at Weftminſter, came the ſaid A. in his pro- 
per perſon, and the ſheriff as before returned, that 
the ſaid C. had not any thing in bis bailiwick, 
where, or by which he could give him notiee, u 
by the ſaid writ he was commanded, or was the ſaid 
C. found in the ſame ; and the ſaid C. although 
ſolemnly called, came not, but made default, 
Therefore it is conſidered, that the ſaid 4. have his 
execution againſt the ſaid C. for the debt and da. 
mages aforeſaid, according to the force, form, and 
effect of the ſaid recovery, by the default of the 
ſaid C. &c.. 8 | 
' The entry of one ſei. fa. and the award of the 
ſecond will be the ſame, only ftop at the return in 
of the ſecond, 
The entry ofone The entry of one ſei. fa. where a ſcire fect is te- 
ſei. fa, turned, is the ſame as before, as far as the words, 
„ returned to us,” after the end of the firſt ſi. fi. 
then ſay, © that be has made known to the defendant, 
44 to be before the king on the day and at the place in th 
&« ſaid writ mentioned, as by the ſaid writ be ws 
& commanded, the ſame day is given to the * 
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« there, &c. And the ſaid C. although ſolemnly called, 
« came not, but made default, therefore it is conſidered 
« that the ſaid A. have his execution againſt the. ſaid 
C. fir the debt and damages aforeſaid, according to 
6& the force form, and effect of the Jaid recovery, by 
« the default of the ſaid C. &c,” 

If the defendant appears to the ſcire facias, he Appearance, 
does it by a note in writing delivered to the plain- 
tif's attorney, before the end of the four days, 
after the rule is given. A. B. againſt C. D. 1 
« appear for the defendant upon the writ of (cire 
« facias iſſued in this cauſe. Your's, "OE 

ens, 

If you ſue out one ſcire factas, and do not proceed If one is ſued 
on it within the year and day, there muſt be a new on 234 29 prev 


one, for the old one is diſcontinued. ks 6 bong 


If che defendant does appear, then declare againſt 
him in this form, ENDS >: 
Michaelmas term, 24th George the third. of 
Middleſex, (/s.) Our lord the king ſent to his Declaration ow 4 
ſheriff of Middlyer, his writ cloſed in theſe worde, ire facias. 
to wit, Geerge the third, (to the end of the entry 
on the roll, as far as the return of the ſheriff of the 
ſecond ſci. fa. if there are two, then ſay, At 
* which day before our ſaid lord the ting, at Weſt- 
* minſter, came the ſaid C. by J. B. his attorney, 
* and thereupon the ſaid A. prays that execution may 
* be adjudged to him, of the debt and damages afore- 
* ſaid, according to the force, form, and effect of the 
* ſaid recovery, &. | | | 
To be ingroſſed on treble penny paper, charge 
84. per ſheet for the copy, and all the proceedings 
are to be delivered to the attorney for the plaintiff, 
who makes up the ifſue or paper book; a rule to 
"a is to be given, and plea demanded as in other 4 
* 


If che ſes. fa. is bad, it cannot be amended, but $i, fe — 
you mult move to quaſh it, which is done by "oy de amended, 
| e 


f day, you cannot proceed on that, | 


tt, 
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ſel on motion in the firſt inſtance, fee 105. 64. ry, 


, "Bs Str. 401. | ” 
bar waa ag If final judgment be obtained againſt B. by 4 
me = e who afterwards dies, his executor muſt take pro. 
fioal j»dgment, bate of his will, ſo as to recover the money, at 
ned defer re- Doctor's Commons, for the money is aſſets at Vi. 
3 minſter, and the executor cannot maintain the /. 
fa. without ſuch probate, 6 Mod. 134. 
The like of an Upon a judgment in the K. B. the adminiſtrator 
adminiſtrator, brought his /cz. fa. and when he declared, the letters 
of adminiſtration brought into court were granted by 
the archbiſhop of York, Cur. held the adminiſtration 
in the province of York, did not extend to it. 
7 Mad. 15. And in another caſe, the adminiſtra- 
tion was granted by the archdeacon of Dorſet ; the 
court held, that ſuch adminiſtration could not in- 
title the adminiſtrator to recover, and the admini. 


ſtration, quoad the judgment, is void. 6 Mod. 134. 


1 8 Baron and ſeme brought a ſci. fa. upon a judg- 


and feme ona ment recovered by the ſeme dum ſola. After exe 


- Judgment re- cution awarded, the feme dies, it was held, it ſure 


1 vived to the huſband. 3 Mod. 186. Salk. 116. 


after execution awarded, the diet, it turyives to the huſband. 


Judgment Judgment was recovered againſt a feme ſole, who 
againft a feme after married; a ſci. fa. was ſued — againſt de 


. huſband and wife, and judgment againſt them; 


execution, wife before execution executed, the wife died, and after 


died, the. her death, a new ſci. fa, was iſſued againſt the huſ- 
ns « bo band, and he was held chargeable; but he was not 
liable upon the firſt judgment, | 


If after motion If after motion, a judgment revived by ſcar! 


end judgment faciat, the defendant dies before execution, the 


f * . * , . . 
an Nj plaintiff muſt ſue out a new ſcire facias, but may 


execution, muſt, have it without motion; for the judgment was [+ 


have anew one. vived before. 2 Salk. 598. 
| In ejeAment, Judgment in ejectment, and. after a year and 2 


execution cannot Jay there was an ha. fac. pofſ, without bringing 1 


. ſci. fa. and adjudged that it ought to be brought 3 


- without ſci. fa. well againſt the tertenants as againſt the defendants, 


Withers 
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IVithers v. Harris. 3 Salk. 319. pl. 1. Sid. 317. 36t. 

In 1 Salk. 258. It was argued that there muſt be a 

fi. fa. for the damages, but not as to the term; but 

lord Holt ſays, that as to the poſſeſſion of the land, 

an ejectment was real, and the only remedy for a 

term, or for years; and therefore the ſci. fa. is as 
neceſſary in this, as in any real action, and ordered 

it to go againſt the tertenants, as well as the defend- 

ant. 2 Salk, 600. | Ws 

If the proceedings are by original, Mr. Adams Sci. fa, by orte 
of Pump Court makes out the ſer. fa. but this may ginal. 
be done by the attorney for expedition ; the only 
difference by bill and original is, that the words 

« hill without, are left out, as thus: Whereas 

« A, B. lately in our court before us, by our writ, 
and by the judgment 7 the ſame court, &c. the tre- 

« turn muſt be general, whereſoever, &c.” the filacer's 

name Adams, is put inſtead of Stormont and Way ;. 

he ſigns it, and there muſt be fifteen days between 

the tele and return of both, N. B. The alias is 
figned by Mr. Heberden, pay 1 5. 8 d. ſeal 7d. and 

a copy of the firſt (except the return). 2 Black. 922. 

Str. 1139. Sign the judgment at the ſame office as 

by bill, but it muſt be four days after the guarto die 

pet of the return of the ſecond ſci. fa. if there are 

two, if not, four days after quarto die poſt of the 

firſt, if returned ſcire fect. 

A ſcire facias was teſted returnable the 29th, As to ef 
which is making both the 2% and return, incluſive 3% retro no 
of the fifteen days, and held well, for there is no bill or original. 
difference whether the proceeding is by bill or by 
original. Salk. 59 9. | | 
N. B. The filacer does nothing after appearance. Proceedings by 
By the 8 & 9 W. 3. cap. 10. f. 6. That if an executor or 
« 4 , ; adminifirator 

any plaintiff happen to die after an interlocutory fler interleru- 
„judgment, and before a final judgment obtained tory judgment. 
therein, the ſaid action ſhall not abate by reaſon 
* thereof, if ſuch action might originally be pro- 

* ſecuted or maintained by the executors or admi- 
* niſtrators of ſuch plaintiff; and if the defendant 
die after ſuch interlocutory judgment, and _ 

| e fina 
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“ final judgment therein obtained, the ſaid adio 
& ſhall not abate, if ſuch action might originally 
<< be proſecuted or maintained againſt the execution 
© or adminiſtrators of ſuch defendant, and the 
te plaintiff, or if he be dead after ſuch interlocy. 
«© tory judgment, his ext:cutors or adminiſtrators 
„ ſhall and may have a ſcire {008 againſt the 
* defendant, it living, after ſuch interlccutory 
judgment; or if he died after, then againſſ his 
* executors or adminiſtrators, to ſhew cauſe why 
« damages in ſuch action ſhould not be aſſeſſed and 
« recovered by him or them: and if ſuch defend. 
* ant, his executors or adminiſtrators, ſhall appeat 
„% at the return of ſuch writ, and not ſhew ot 
4 alledge any matter ſufficient to arreſt the find 
judgment, or being returned warned, or upon 
* two writs of ſcire factas it be returned, that the 
„% defendant, his executors or adminiſtrators, bed 
* nothing whereby to be ſummoned, or could not 
© be found in the county, ſhall make default; thit 
56 thereupon a writ of inquiry of damages ſhall be 
„ awarded, which being executed and returned, 
„ judgment final ſhall be given for the ſaid plain- 
tiff, his executors or adminiſtrators, proſecuting 
* ſuch writ or writs of ſcire facias, o ae ſuch 
| * defendant, his executors or adminiſtrators te. 
> © ſpectively.“ 3 
How to proceed If the plaintiff dies after interlocutory judgment 
if plaintiff dies, ſigned, and before inquiry, make out the following 
ſci. fa. and alſo an alias, proceed in the ſame wan · 
ner as in p. 327, and on the return day of the alias 
give a rule for judgment as before. 
Sci. fa. by an George the third, &c. To the ſheriffs of Lond, 
os, on Agro greeting : Whereas, heretofore (that is to ſay) 10 
Judgmeot, 2 Hilary term, in the 21ſt year of our reign, in out 
before inquiry court before us, came 8. J. by F. B. his attorney, 
potted. and brought into the ſame court, then there bis ill 


againſt 7. H. being in the cuſtody of the marſhal 

of our Mar ſbalſea be fore us, of a plea of treſpaſs on 

| the caſe; for that whereas (to the end of the dethe 

This jodement ration) and therefore he brought his ſuit, Ac. And 


Was recoveied 
ia a late ſheriff's 
time. 


afterwards, to wit, in that very ſame Hilary af 


c—_— ”_ 0 — * 1 
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in the year aforeſaid, the ſaid'F. H. in his proper 
perſon, came into our ſaid court before us, and de- 
fended the wrong and injury, when, &c. but ſaid 
nothing in bar or precluſion of the ſaid action of the 
ſaid 8, J. whereby the ſaid S. J. remained therein 
undefended agaiaſt the ſaid J. H. and ſuch proceed - 
ings were thereupon had, in our ſaid court before 


us at Meſiminſter, that the ſaid S. ought to recover 


his damages by occaſion of the premiſes; but be- 
cauſe it was unknown to our ſaid court before us 
what damages the ſaid S. J. had ſuſtained by means 
of the premiſes aforeſaid, it was commanded to the 
then ſheriffs, that by the oath of twelve good 
and awful men of their bailiwick, they diligently 
inquire what damages the ſaid S. had ſuſtained, as 
well by occaſion of the premiſes, as for his coſts 
and charges by him laid out about his ſuit in 


that behalf; and that they ſhould ſend to-us 


t Maſiminſler, the inquiſition, which they 
ſhould thereupon take, under their ſeal, and the 
keals of thoſe, by whole oath they ſhould take 
that inquiſition, on next after 

together with our writ to them for that pur- 
poſe directed, as by the record and proceedings there- 
of, remaining in our ſaid court before us, at Meſt- 


ninſter aforeſaid, more fully and at large appears, 


yet inquiſition of the ſaid damages ſtill remains to 
be made; and the ſaid S. after interlocutory judg- 
ment had been given in form aforeſaid, and before 
the return of the ſaid writ of inquiry. by us to the 
ſaid ſheriffs ſent as aforeſaid, for the purpoſe afore- 
ſaid, died bd, having firft duly made his laſt-will and 
tellament in writing, and appointed J. B. ſole 
executor thereof, upon whoſe death the ſaid J. B. 
duly proved the ſaid will in the prerogative court 
of the Archbiſhop of Canterbury, in due form of law, 
and took upon himſelf .the burthen of the execu- 
tion thereof, as by the ſaid J. B. we are given to 
underſtand, and be informed, wherefore the ſaid 
J B. executor as aforeſaid, hath humbly beſought 
us to provide him a proper remedy in this behalf; 

we 


393 


2 If in Middle 
ſex,. « he,“ 


b Inteſtate and 
ad mi niſtration of 
all and ſingolar 
the goods, chat- 
tels, rights and 
credits, which - 
were of the ſaid 
S. at the time of 
his death, was 
by Thomas, by 
Divine Provi- 
dence Arch- / 
biſhop of Caniere 

7 primatg of 
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n England, and We command you that, by good and lawful me d 


| metropolitan, your bailiwick, you make known to the ſaid J. Ii. 3 
pm or * that he be before us at VMeſtminſter, on next after 2 
to wit, at 2 5 to ſhew if any thing he has or knows to ſay for 
minſter afore- himſelf, why the damages in the ſaid action ought J 
444 7. 0 3 not to be aſſeſſed and recovered by the ſaid J. B, 

| are given to un- executor as aforeſaid, according to the form of the 
3 _ ſtatute in ſuch caſe made and provided, if it ſhall ſeem 
quiry, fee Lil. expedient for him ſo to do; and further, to do and f 
Entries 60g, receive what our ſaid court before us ſhall then and | 

there conſider of him in this behalf, and have there 
then the names of them by whom -you ſhall make ; 
known to him, and this writ. Witneſs, Ge. 
| Stormont and May. 
Declaration, London, (ſi.) Our lord the king ſent to his 

ſheriffs of London his writ, cloſed in theſe words, to / 
wit, here ſet forth the 2 /c:. fa s. as far as the re 5 
turn of the ſecond, exactly as on the roll, then ſay: ; 
If defendant ap- And the ſaid J. being ſolemnly called, comes by 
lecke e FJ. T. his attorney, and thereupon the ſaid J. B. b 
manner as in executor as aforeſaid, prays that the damages in the , 
r. 329 · ſaid action may be aſſeſſed, and be recovered by bim 1 
the ſaid F. B. according to the form of the — | 
in that caſe made and provided; and the ſaid J. J. " 
brings into court here the letters teſtamentary of 

the ſaid 8. 7. whereby it fully appears to the court | 
here, that the ſaid F. B. is executor, and hath the By 

| adminiſtration thereof, &c, 1 

If oo appezrance, If the defendant does not appear after the rule is ; 

— expired, enter the firſt ſci. fa. on the roll, take it a 

to the clerk of the judgments, and he ſigns it, pay p 

him 26. Immediately after give notice of execut- 0 

ing the writ of inquiry, and proceed to final judg- 1 

ment as in other caſes. Vide the form of the wit / 

in Lilly's Entries. a 

apr mo After final judgment is obtained, enter the 25 - 
WEE on the ſcire facias roll, therefore ſuppoſing it to 

bee Juigment carried 24. inquiſition to gfmgfe fo b 

| that purpoſe, pay 25s. 6 d. the award of the inqui), V 

inguiſition, and final judgment is to be added. i 1 
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Ita defendant dies after a writ of inquiry executed, If defendant dies 


and before the return thereof, it is within the act; Wi mois 2 
and the ſci. fa. againſt. his executor or adminiſtrator, fore re | 


| be to cauſe tuby the damages aſſeſſed by the 
= EZ recovered. 1 Will. 243. 1 Salt. 


118 the interlocutory judgment the plaintiff Bankrupts aſſig 

becomes a bankrupt, and afterwards proceeds to ſei. fo. bring 

final judgment: The aſſignees bring a ſci. fa, to 

have execution, and held right, there was no occa- 

fon for a ſci. fa. upon the interlocutory 1 

The action doth not abate if plaintiff becomes becoming bank- 

bankrupt, nor doth it abate if defendant becomes a ropts no abate · 

bankrupt. 2 Wilſ. 375. 61 Mo 

George the third, &c, To the ſheriff of Middle - Scire facies 

ſex, greeting : Whereas A. B. lately in our court *ginit an admi- 

heretofore (that is to ſay) in term, in the — Hs 

22d year of our reign, in our court before us came after interlocu - 
by J. J. bis attorney, and brought into the 919 judgment. 

ſame court before us then there his bill againſt C. DP). 

being in the cuſtody of the marſhal of our Mar 

ſhalſea beſore us, of a plea of treſpaſs on the caſe: 

For that whereas (here go to the end of the decla- 

ration) to the damage of the ſaid 4. B. of 

pounds, as he ſaith, and thereupon he brought ſuit, 

Ec. and afterwards to wit, in that very ſame term, 

in the 22d year aforeſaid, the ſaid C. D. in his own 

proper perſon, came into our court before us, and 

defended the wrong and injury, when, &c. but 

laid nothing in bar or * of the ſaid action 

of the ſaid J. whereby the ſaid 4. remained in our 

ſame court before us undefended againſt the ſaid 

C. D. and ſuch proceedings were thereupon had in 

our ſaid court before us at e/tmin/ter, that the ſaid 

J. B. ought to recover his damages by occaſion of 

the not performing the ſeveral promiſes and under- 

takings aforeſaid : but becauſe it was unknown to 

our ſaid court before us, what damages the ſaid A. B. 

had ſuſtained by occaſion of the premiſes aforeſaid ; 

We therefore command you, that: by the oath of 

12 good and lawful men of your bailiwick, you ſhould 


diligently 
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diligently inquire what damages the ſaid A. B. hit 
ſuſtained, as well by occaſion of the not performin 
the ſeveral promiſes and undertakings aforeſaid, x 
for his coſts and charges by him about his ſuit in 
that behalf expended, and that you ſhould fend the 
inquiſition which you ſhould thereupon take to us at 
W:ftminfler, on next after laſt paft, 
under your ſeal, and the ſeals of thoſe by whoſe oath 
you ſhould take that inquiſition, together with our 
writ to you for that purpoſe directed, as by the re- 
cord and proceedings thereupon, remaining in our 
court before us at efminfier, manifeſtly appears; 
yet inquiſition of the faid damages ftill remains to 
be made, and «he ſaid C. D. after interlocutory 
judgment had been given in form aforeſaid, and be- 
fore the return of the ſaid writ of inquiry by us to 
you ſent, for the purpoſe aforeſaid, died inteftate, 
and adminiſtration of all and fingular the goods, 
chattels, and credits have been granted to M. D, 
the widow and reli, of the ſaid C. D. as we hare 
been given to underſtand and be informed, and be- 
cauſe we being willing that thoſe things, which in 


| our ſaid court before us ſhould be duly executed, 


If a judgment 
againſt two, - 
ci. fa. again 

= = good, 


we command you, that by good and Jawful men of 
your bailiwick, you make known to the ſaid M. D. 
adminiftratrix as aforefaid, that ſhe be before us at 
Weſtmin/ter, on next after to ſhe if 
any thing ſhe has, or knows to ſay for herſelf, why 
the ſaid damages in the ſaid ation ought not to be 
aſſeſſed and recovered by the ſaid A. B. againſt bet, 
according to the form and effect of the ſtatute in 
ſuch caſe made and provided, if it ſhall ſeem expe- 
dient for him fo to do, and further to do and receive 
what our ſaid court before us ſhall then and iber 
conſider, Cc. (as in the other.) 

A judgmentin debt was recovered againſt A. and 
B. and a ſci. fa. awarded againſt the tertenants and 
the heir of B. The ſheriff returned a ſci. fa. 35! 
the heir, and returned ſeveral perſons tertenants in 
his bailiwick, warned; they appear and plead in 
abatement, no ſci. fa, had been awarded * 0 
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The plaintiff replied, that he at ſuch a time ſued out 
a ſei. fa. againſt 4. and ſet it forth ; replication was 
held naught on demurrer, for a ſet, fa. is a judicial 
writ, and Muſt purſue the nature of the judgment; 
therefore as the judgment is joint, ſo ought the ſci. 
2. whereas here they are as ſeveral independent 


ſuits, 2 Roll. 276. Cro. Car. 5. 17. 2 Sal. 598. 


. is held that in no caſe where the parties to the 
judgment are changed, ought execution to be ſued 
by any other without a ſci. a. As if a judgment 
de againſt the teſtator, there muſt iſſue a ſci. fe. 
2painlt the executor or adminiſtrator: And fo on 
the plaintiff*s part, if heir, executor, or adminiſtra- 
tor: So if one recovers againſt a „eme ſole, and ſhe 
is married within the year and day, a ſci. ſa. muſt 
go againſt the huſband. - Hood Tnft. 610. 
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By the terms of the recognizance of bail, they | 
undertake to render the defendant at the end of the 
ſuit, or pay the condemnation money ; therefore if 
neither are done, you may proceed to charge the 
bail, either by bringing an action againſt them 
upon the recognizance, or by ſci. ſa; but before =" ep 
any proceedings are had, either by action or ſei. f-. 
a capias ad ſatisfaciendum, into the county where the r 
venue is laid, muſt be had againſt the principal, and 
which muſt be left for à return of non ęſt inventus by 
the ſheriff, in his office four days excluſive of the, 
return day, the bail not being bound to render the | 
/ principal, until they know what execution the plain- 
uff chuſes to take out. 4 Burr. 2442. 

Suing the bail below, pending a writ of error in 
parliament, is a contempt and . of privilege. 
I Prere Will. 685. : | 

If the action be by original, there muſt be f/teen Fifteen days be- 

between the te/fe and return of the ca. ſa. in order wren , and 

to charge the bail, Stat. 3 2. . 2. avs a | 


But 


\ 
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t days by But if by bill eight days is ſufficient. Call. 599, 


6.4 


602. Ld. Raym. 1177. i 
How to proceed Before you ſue out a writ againſt the bail upon 
by ation. the recognizance, take care to enter on a roll ihe 
declaration and recognizance of bail, as of the term 
the declaration is of; and in your writ inſert the 
following clauſe, after the words in a ples of tre- 
He-wtiam in the Paſs, ** and alſo to a bill of the ſaid A. againſt the ſaid 
writ. % C. and D. in a plea of debt upon recognizance, ar- 
* cording to the cuſtom of our court before us to br exhi. 
&« Bited,” R. E. 15 Geo. 2. otherwiſe the defend. 
ant, or his attorney, ſhall not be bound to ac- 
cept a declaration in debt upon ſuch recognizance 
of bail. Tbid. Ez, : 5 
; Mow Jong bail The bail ſhall have eight entire days in full tn 
have to tender: net after the return of the writ latitat, or other 
Sn proceſs ſued out againſt them; to render the prin- 
cipal ; and, upon notice thereof given to the plain- 
tiff or his attorney (in the ſuit aforeſaid), all fur - 
ther proceedings againſt ſuch bail upon recognizance 
aforeſaid ſhall ceaſe. R. Trin. 1 Am. 
If there be but four days in term after the return 
of the writ, the defendant ſhall have eight entire day! 
in the next term to render. And the caſe in 114 
Raym. 721. was before the above rule where it is 
ruled otherwiſe. And I think the maſter has {6 
| reported to the court. 
Type wee The mode of proceeding againſt the bail upon 
| proceeding after proceſs being ſerved, is the ſame as in other caſes: 
"OP — Therefore it would be needleſs to inſert it here: 
Where the verve but the venue muft be laid in Middleſex. Salk. 564 
3s to be laid. 600. 659. | Tr 
For what ſm Originally, if the plaintiff declared for more 
bail are liable. than the proceſs, the bail were diſcharged z but 
now bail ſhall not be anſwerable for more 
the ſum fworn o, or indorſed on the writ er prof, 
on dich the Abenden! was arreſted, togethet 
with cofts of ſuit, R. E. 5 Geo. 2. Dough Ru. 


316. 2. f 
Proceedings by The regular mode of proceeding 
bay. by ſci. fa. is, firſt to get the I b 
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udpe's chambers (if not already taken away), and 
ou ſame to Mr. Heberden, who files it, pay him 
44. per term, But if the bail be juſtified in court, 
then get the ſame of the maſter's clerk, pay him 
14. and file it with Mr. Heberden (copy it firſt), and 
only proceed againſt thoſe that juſtified (if there are 
more on the bail-piece), as they who did not juſ- 
tify may get leave to be exonerated nunc pro tunc. 

4 Burr. 2107. Then enter upon the roll the de- 
claration and recognizance of bail, with a memo- 
randum of the term the declaration is of; which is 
to de docketed and filed in the treaſury chamber; 
in this caſe you will be obliged to pay a poſt docket, 
therefore get a number roll as of the term the de- 
claration is of, at Mr, Ways office, pay 45s. 8 4. 
and make out a docket paper thus : 
Entries of A. B. gentleman, one, &c. of the term of 
Eaſter. 25 Geo. 3. 1785, | 
Middleſex . Entry of a recognizance of bail between ® Where the 
A. plaintiff againſl C. D. and E. F. bail of nu is laid, 
C. Roll. 860. 2 
But if you have already carried in any rolls of 
that term, then your docket muſt be ** the further 
« entry of, &c,” Carry your roll to the clerk of 
the judgments, and he will enter the recognizance,, 
pay 25, and mark the roll, for whieh pay 15s. more, 
if a further entry; if not 3s. for the docket, then 
take it to the treaſury at Feſtmin/ter, and file it. 
The carrying in the roll is now diſpenſed with, 
but not the entry, and it ſeems if it is filed any time 
defore replication it is ſufficient, if the bail plead 
nul tiel record; nor is there any occaſion to file the 
(a, # till replication: 3 1360. 
s yet of the term of Eaſter, 25 Geo. 3. 178 
Witneſs lan earl 4 Mansfield. 8 * 
London, (ſs.) Be it remembered, That on Wedneſ- Entry of recog 
4% next after fifteen days from the day of Eaſter in nixance of bail, 
this ſame term, before our lord the king at Moe 
minſter, comes Jobn Denn, by F. X. his attorney, 
and brings into the court of our ſaid lord the king, 
before the king himſelf now here, his certain bill 
* VV 


1 ̃ũ 
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againſt Richard Fenn, being in the. cuſtody of the 
marſhal] of the Mar ſbalſea, of our lord the now king, 


5 


> 


Recognizance of 
bail, 


before the king himſelf, of a plea of treſpaſs on the 
caſe; and there are pledges for the proſecution, to 
wit, John Doe and Richard Ree, which ſaid bill 
follows in theſe words, to wit, London (/5.) ber 
enter the declaration to the wordt ſuit,” &c, 

And the ſaid Richard Fenn, by J. X. his attor. 
ney, comes and defends the wrong and injury, 
when, &c. ; and hereupon John Froft, of, &c. and 
Richard Mills, of, &c, (the bail and additions exatth 
as in the bail. piece) came into the court of our ſaid 
lord the king, before the king bimſelf at Weftmin- 


fler, in their own proper perſons, and became 


pledges and bail for the ſaid Richard; and each of 
them became pledge and bail for the ſaid Richard; 
that if it ſhall happen that the ſaid Richard ſhall be 
convicted, at the ſuit of the ſaid John, in the plea, 
aforeſaid, then the ſaid bail conſented, and each of 
them conſented, that all ſuch damages as ſhall be 


| adjudged to the ſaid John in that behalf, ſhall be 


Sci. fo. how 
ſul out, 


made of their and each of their lands and chattels, 
and levied to the uſe of the ſaid John, if it ſhall 
happen that the ſaid Richard ſhall not pay the aid 
damages, or render himſelf to the marſnal of the 
priſon of the Marſbalſea of our lord the king before 
the king himſelf on that occafion.. 

As ſoon as the entry of the recognizance is made 
and entered, and the ca. ſa, returned by the ſheriff 
prepare a j* fa. againſt the bail (it muf? be iſſuul in 
Middleſex) which is to be ingroſſed on a 25. 64. 
ſtamped parchment; Mr. Heberden figns it, piy 
him 15. 8 d. ſeal 7 d. It muſt be teſted on the re- 
turn day of the ca. fa. if by bill, if by original, on 
the guarto die poſt of the return day; leave it at the 


| ſheriff's office for the return of nibil; if you mein 


not to ſummon the bail, pay xs. On the retum 
day, ſue out an alias, teſte it on the return of the firſt 
fei. fa. ſign and ſeal it, and leave it four days et- 
five of the return day, at the ſheriff's office for a te-. 
turn. R. E. 5 Geo. 2, —- To 


" on W od A. aca i FE 


.. OT OY TOE OE oe. © 9 


Q Oo © -—- 


Proceedings againſt Bail, $41 


But if you have only one cl. fa, which is to be f 929 90 
returned ſcire feci, get a ſummons from the ſheriff, Sm 
directed to one of his officers, who will ſummons the 
bail thereon; and the ſummons is good, if left on 
the day of the return; but this ci. fa. is to lie in 
the ſheriff's office four days, excluſwe of the'return 
day, R. E. 5 Geo. 2. Pay for ſummons 25. 4 l. 

Officer for ſummoning each 5 s. f | 

George, Ic. To the ſheriff of Middleſex, greet- Sci. fa. 
ing: Whereas 7ohn Denn, lately in our court be- 
fore vs at Weſtminſter, by bill without our writ, 
and by the judgment of the ſame court, recovered 
againſt Richard Fenn“, 25. for his damages which = If the Aion 
he ſuſtained as well by reaſon of the not performing be ia debt. ſay, 
certain promiſes and undertakings made by the ſaid = hag ral 
Richard to the ſaid John, as for his coſts and charges 100 — 
by him about his ſuit in that behalf expended, , 2. , 51 
whereof the ſaid Richard is convicted, as appears tO « _— 2 
vs of record; and although judgment thereof be * ac well by 
thereupon given, yet execution of the damages . "2": of the 
aforeſaid, ſtill remains to be made to him the ſaid 2 
Jun; And whereas Jahn Froſt, of, &c. and Richard * for bit coft 
Mill, of, Sc. lately (that is to ſay), in Hilary term, „ 29d charges 
in the 24th year of our reign, in our ſaid court be- «: 8 3 
fore us at Weſiminſter, came perſonally in their oπ¹ã n behalferpend- 
proper perſons, and became pledges and bail, and «© 0d, whereof 
each of them became pledge and bail, for the « = — 
ſaid Richard, that if it ſhould happen the ſaid © victed, as, Mc. 
Richard ſhould be convicted at the ſuit of the ſaid 9d, , ar 
Jann, in the plea aforeſaid, then the ſaid John Froſt — 
3 wy 2 and each of them con- | 

, that uch damages as ſhould be adjudg- » 
ed to the ſaid John, ſhould” be made of their, an heck damages, 
each of their lands and chattels, and levied to the 
uſe of the ſaid John, if it ſhould happen that the 
ſaid Richard ſhould not pay the ſaid damages, or 
render himſelf to the marſhal of our priſon of the 
Marſbalſea before us, on that occaſion, as by the 
record of the ſaid recognizance now remaining in 
our ſaid court before us at Miſtminſter fully appears. 


Yet the ſaid Richard bath not yet paid the ſaid da- 
Y 4 mages, 
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© Debt and da- mages, or any part thereof to the ſaid ) 

"WE rendered himſelf to the marſhal of our Jan, o 
the Marſhalſea before us on that occaſion, as we 
have received information from the ſaid Joby; 
| Wherefore the ſaid Jahn hath humbly beſought us 
to provide him a proper remedy in this particular; 
| „and we being willing that what is right and juf 
_ Won 7 fay ſhould be done, command © you, that by honeſt and 
« bees com. lawful men of vour bailiwick, you make known to 
* mended you.” the ſaid John Froſt and Richard Milli, that they be 
before us at Heſtmin;ter, on next after to 
ſhew if they have or know, or either of them hath ot 
knoweth of any thing to ſay for themſelves or him · 
ſelf, why the ſaid Jobs ought not to bave his exe. 
_ cution againſt the ſaid Fohn Fraſ and Richard Mill 
for the damages aforeſaid, according to the force, 
form, and effect of the ſaid recognigance, if it 
mall ſeem expedient for him ſo to do, and further 
todo and receive all and fingular thoſe things which 
our ſaid court before us ſhall then and there con- 
| 8 fif- fider of them in this behalf. And bave there then 
therefrofthefirſ the names of thoſe by whom you ſhall ſo cauſe it to 
ſci. fa, and re- be made known to them: and this writ. Witneſs 

turn of the ſe- William earl of Mansfield at Weftminſter the 


3 day of in the 25th year of our reign. 
f Stor mont and V 
ran. Middleſex, ſci. fa. for Jobn Denn againſt 7 
Froft and Richard Mills, bail of Richard Fenn, for 
25 l. damages, returnable on next after 
F. K. attorney. 


Rule for judg- On the return day of the firſt cz. fa. if it be n- 
ment. turned ſcire feci, or on the return of the alias, if te- 
turned nibil, give a rule for judgment, which is 
wrote on a piece of paper thus: * Denn againſt 
« Froft and another bail of Fenn. Rule on ſe. fa.” 
enter it at the clerk of the rules (pay 1 5. 104. 
it is delivered in writing to the plaintiff's attorney; 


opon the expiration of the rule, which is four dan 


after entry, and the firſt ſci. fa, be returned ſcire 
fees ; having got that return from the ſheriff, enter 
the /cr. fa. on a roll, take ſame to the clerk of the 

e Judgment 


_ " UdL wo . ] Ru PR oy 7˙ EI — 


— A 1 — as. SH „ Py y_ 


ES 22 = rr 


jud who will” enter the ſame in his book, 
and mark the roll, pay him 2s. and immediately 


an execution may be ſued out againſt them, either 


a fi. fa. or a ca. ſa. Str. 1139. 1 Lev. 225. And 
though the fei. Ja. be againſt both, yet execution 
may go againſt one. 1 Sid. 339. 


But if there be a nihil returned on the firſt ei. fa. | 
then you muſt flay until the ſecond. be returned, 


and rule thereon expired before an execution can be 
taken out. 

As yet of the term of Eaſter, 24 Geo. 3. Witneſs 
William earl of Mansfield. | 


Middlejex, (i.) Our lord the king ſent to his Eatry of two 


ſheriff of Middleſex his writ cloſed in theſe words, J. and 


to wit, George, &c. (copy to the end of the firſt 
ſci. fa.) Ar which day before our lord the king at 


IW:ftmin/ler came the ſaid John Denn, in his proper 


perſon, and the ſheriff, to wit, Sir Barnard Turner, 
Knight, and Thomas Skinner, Eſquire, ſheriff of 
the ſaid county, returned to us, that the aforeſaid 
John Froſi and Richard Mills had not, or had 
either of them any thing in his bailiwick, where or 
by which he could give them or either of them no- 
tice, as by the ſaid writ he was commanded: nar 
were they, or either of them, found in the ſame: 


Therefore as before ib is commanded to the ſaid i of the 


ſheriff, that by good, &c. he make known to the 
laid Jabn and Richard that they be before our lord 
the king at Veſtminſter, on *® next after 


the ſame day is given to the ſaid Jahn Denn there, 
&c. At which day before our lord the king at Jeſt» 
minſter, came the ſaid 4 Denn, in his own proper 
perſon, and the ſheriff as before returned, that the 
laid Jahn Froſt and Richard Mills had not, or had 
either of them any thing in their bailiwick, where 
or by which he could give them or either of them 
notice, as by the ſaid writ he was commanded, nar 
vere they, or either for them, found in the ſame. 


And the ſaid Jobs Fraſt and Richard Mills, although Defaultef 
n that day ſolem 1 came not, * 2 


4 "I 
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to ſhew in form aforeſaid if, &c. and further, &e, the alias. 


* 
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Jodymeat 0 theeſther of them come, but made default. It is then 


If only one ſci 


fe. returned ſci, 


 fech bow to 
enter it, 


| Tf two ſd. fa.'s 


ofdifferent terms on the rqll the fir 


how to enter 
them. 


* 


How to appear. 


Tf bail appear 
declare 


2 


c. (then go on thus :). At which day before our _ 


fore conſidered that the ſaid Fohn Denn have hi, 


execution againſt the ſaid John Froft and Richard 


Mills of the damages aforeſaid, according to the 
force, form, and effect of the recognizance afore. 
ſaid, by the default of the ſaid John and Richard. 
If there be only one ſci. fa. and it is returned 
ſei. ſeci, ſtop at the end of the ſheriff's return, and 
then ſay: And the ſaid 7. F. and R. AI. al. 
though on that day ſolemnly required, did not, 
& nor did either of them come. It is therefore 
& conſidered that the ſaid John Denn have his exe. 
« cution againſt the ſaid J. F. and R. M. of the 
„ debt and damages aforeſaid, according to the 
„force, form, and effect of the ſaid recognizance, 
“ by the default of the ſaid Fobn and Richard.” 
If there be 23 fa.'s of different terins, enter 
of that term in which it is return- 
able, and only award the ſecond, which docket 
and carry in. N. B. Let the clerk of the judg - 
ment mark your firſt writ at the time of the 
docket. | 
If the bail appear, which is frequently the caſe, 
to get a term of the plaintiff, jt is done by a note 


in writing, as in page 346, and there are no coſts 


to be paid by them, upleſs they plead 8 & 9 V. 3. 
c. 10 / 3. 

If they appear, deliver a declaration upon treble 
19. give a rule to plead, and demand a plea as in 
other caſes ; if the declaration is not delivered fow 
days excluſoe before the end of the term, they will be 
entitled to an imparlance. 

Trinity term, in the 24th year of the reign of 
king George the third. Stormont and Wy. 

Middleſex, ( ſs.) Our lord the king ſent to his 
ſheriff of Middleſex his writ cloſed in theſe words, 
to wit, George the third (enter the firſt ſci. fa. and 
= on or the _ (ci. fa.*s, and the r 

econd as far as the fheriff*s return, if there att 
two), the * day is — the parties aforeſaid, 


ing at Weſtminſter, came as well the ſaid Fohn | 
wy 0 his rw perſon, as the ſaid John Fre,, 
and Richard Mills, by G. D. their attorney upon | 
which the ſaid John Denn prays that execution may 
be adjudged to him, of the damages aforeſaid, ac- 
cording to the force, form, and effect of the ſaid 
recognizance, &c, p | 

The declaration may be entitled of the ferm ge- How to title tha 
rally, although the ſci. fa. was returnable the laſt 4elaration. 
return of the term. 3 Wilſ. 154. 

The bail may plead that no (ci. fa. ever iſſued What the bail 
againſt the defendant ſecundum curſum curiz; that may plead, — + 
« þe died before the Ca. ſa. was returnable,” Roll. 

Ar. 336.; that the plaintiff bad other execution againſt 
him; -that the defendant paid the money recovered, 
1 Rall. 336.1. 31. 4 & 5 Ann. c. 16. / 12. er 4 
render of the principal, 3 Lev. 352. But they can- 
not plead that the principal died before the retury of 
the (ci, fa. becauſe if he died on the return day of 


there be error brought by the principal, which B. ras oa 
is afterwards nonproſſed with coſts, yet the bail in 

the original action are not liable to the coſts, be- 

cauſe they only became bound in that action. 


How to proceed againſt the Bail, if the 
Action is by Original. 


of 

9. The ca. ſa. muſt be returnable on a general return- 
bis day, ubicunque, &c. and muſt have fifteen days be- 
ds, tween the fl and return of both. This is much eaſier 
and thau the other, as the filacer (Mr. Adams in Pump 


Y 


Court) enters the recognizance, and dockets the 
roll; therefore, after you have got your ca. ſa. re- 
turned non ef inventus againſt the principal, take 
it to him for the ſci, Fa. Who makes it out, pay 
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ſigning 5 5. 4 d. ſeal 3 d.; leave it at the heriffy, 
| | office: when it is returnable, get it of the ſheriff 
On 25. 64, ſtamp copy it, and Mr. Heberden ſigns the alias, Tbeſe 


ode 1. 8 4. wits muſt have fifteen days between the telle 


8e 


ach. 
Rule far judge After the return of the ſecond ſci fa. nibil, or 
Ment, of one ſez, fect, give a rule for judgment, as before, 
on the guarto die poſt of the return-day, at the clerk 
of the rules, which expires in four days after that day ; 
then enter the ſame on the roll ( no appearance 
| delivered) and proceed as by bill. ; 
Appearance. If the bail appear to the ſci. fa. they do it by a 
note in writing, delivered to the attorney for the 
plaintiff, as by bill, but remember they are fixed for 
the debt and coſts in the original action. NM. B. If 
a memorandum or warrant, as the act of 21 Ge. z. 
c. 80, ditects, ſhould not be filed with one of the 
officers. | 
Cannotlevycoſls The condition of the recognizance by origina, 
on a {.fi. differs widely from that by bill, as the former is in 
— * a penalty, and the latter generally to render; theie- 
- there is a pe- fore it became a queſtion, whether levying againſt 
. the bail the coſts of the ſci. fa. out of the penal) 
was legal; and it was held, that though equitabl: 
coſts may be levied out of the penalty of a bond, yet 
it was too hard to ſuffer it to be levied againſt the 
bail ; and the overplus money was reſtored to them, 


Str. 826. ; 
Principal my If execution iſſue againſt the bail, and no ſatis- 
be taken. faction from them, yet the plaintiff may take ibe 


principal. 2 Cro. 320. 549. 1 Sid. 107, If one of 
the principals be taken, and not the other, the bail 
are not, diſcharged. 2 Lev. 195. | 


Fi. fa. in caſe. Ca. ſa. in caſe. 
George the third, by George the third, G. 
the grace of God of To the ſheriff of Mil. 
Great Britain, France, dliſex, greeting: We 
and Jreland, king, de- command you, that you 
fender | take 
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fender of the faith, &c. 
To the ſheriff of Middle- 
„greeting: We com- 
mand you, that of the 
s and chattels of 
1 Froſt and Richard 
ills, the bail of Richard 
Fenn, you cauſe to be 
made 40 J, which John 
Denn lately in our court 
before us at Weſiminſter 
recovered againſt the ſaid 
Richard Fenn, as well by 
means of the not per- 
forming certain promiſes 
and undertakings lately 
made by the ſaid Richard 
Firm to the ſaid John 
Denn, as for his coſts 
and charges by him 
about his ſuit in this 
behalf expended, where- 
of the ſaid Richard Fenn 
is convicted, as appears 
to us of record: 


take John Froſt and 
Richard Mills, the bail 
of Richard Fenn, if th 

be found in your baili- 
wick, and fafely keep 
them, ſo that you may 
have. their bodies before 


us at / eſiminſier, on 


next after 
to ſatisfy * Denn 
100 J. which the ſaid 
John Denn lately in our 
court before us, recover - 
ed againſt the ſaid Ri- 
chard Fenn for his day 
mages, which he had 
ſuſtained, as well by 
means of the not per- 
forming certain promiſes 
and undertakings lately 
made by the ſaid Richard 
Fenn, to the ſaid Fobn 
Denn, as for his coſts and 


charges by him about his 
ſuit in this behalf ex- 


pended, whereof the ſaid 
Richard Fenn is convitt- 
ed, as appears to us of 
record: 


And whereupon it was conſidered in our ſame 


court before us, that the ſaid Fohn Denn have his 
execution againſt the ſaid Fohn Froſt and Richard 
Mill, for the ſaid damages, cofts, and charges, 
according to the force, form, and effect of a certain 
recognizance acknowledged by them the ſaid John 
Friſt and Richard Mills in our ſaid court before us, 
for the ſaid Richard Funn, at the ſuit of the ſaid 
John Denx in the ſuit aforeſaid, by the default of 
the ſaid John Froſt and Richard Mills, as likewiſe 
appears to us of record; 


and 


3 r 
„ * 
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and haye you that money 
before us at Y/eſiminſter, 
on next after 
a to render to 
the ſaid Jobn Denn for 
his damages, colts, and 
charges aforeſaid, and 
have there then this writ. 

Witneſs, Cc. 
- Stormont and Hay, 


Teſtatum fi. fa. 
After the word (afore- 

faid)} ſay, And our 
'* ſheriff of Middleſex, at 
a Certain day now paſt, 
returned to us, that the 
ſaid John Froſt and 
Richard Mills had not, 
nor had either of them, 
any goods or chattels in 
his bailiwick, whereof he 
could cauſe to be levied 
the damages aforeſaid, 
or any part thereof; 
whereas it is teſtified in 
our ſame court before 
us, that the ſaid 7h 
Ira and Richard Mi is 
have ſufficient goods and 
chattels in your baili- 
wick, whereof you may 


and have you then ther 


this writ. Witneſs l. 


liam earl of Mans 
Wiſiminſter, the Peg, = 
day of in 
the 24th year of our 
reign. | 
Stormont and Ii 


1 
* 


Teſtatum, ca. ſa, 
After the word (record) 
fay, And our ſheriff 
of Middlejex, at a cer. 
tain day now paſt, te- 
turned to us, that the 
ſaid John Froſt and 


Richard Mills were not, 


nor was either of them, 
found in his bailiwick, 
whereupon on the be- 
half of the ſaid Job 
Denn it is ſufficiently 
teſtified in our fame 
court before us, that 
the ſaid John Froſt and 
Richard Mills, lurk and 
ſecrete themſelves in 
your county; and have 
then and there this writ, 
Witneſs, Ce. 


cauſe to be levied the debt and damages aforeſaid, 
and every part thereof; and have there then thiz 


"writ, Witneſs, Oc. 


Fi. fa. in debt. 
", CGrorge the third, by 
the grace of God of 
Great Britain, France, 
and tr eland, king, de- 
fender 


| Ca. ſa. in debt. 


George, &c, to the 


ſheriff of Miduliſer, 
greeting : We command 


you, that you take lar 


* «a as ya 
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ſender of the faith, Cc. 
To the ſheriff of Midale- 
ſex, greeting: We com- 
mand you, that of the 
and chattels of 
ahn Froſt and Richard 
Mills, the bail of Richard 
Enn, you cauſe to be 
made 100 l. which John 
Dem, lately in our court 
before us at Meſtminſter, 
recovered againſt the ſaid 
Richard Fenn, for a debt, 
as alſo 15]. 10s. which 
were awarded to the ſaid 
John Denn in our ſame 
court before us, for his 
damages which he ſuſ- 
tained, as well by occa- 
fion of the detaining the 
ſaid debt, as for his 
coſts and charges by bim 
about his ſuit in that 
behalf expended, where- 
of the ſaid Richard is 
convicted as appears to 
us of record ; 


Froſt and Richard Mills, 
the bail of Richard Fenn, 
if they be found in 
your bailiwick, and 
ſafely keep them, ſo that 
you have their bodies 
before us at Weſiminſter, 
on next, after 

to ſatisfy John Denn lool. 
for a debt which the ſaid 
John Denn, lately in our 


court before us at Veſi- 


minſter, recovered againſt 
the ſaid Richard Fenn, 
as alſo 14 J. 10s, which 
were adjudged to the ſaid 
Fohn Denn in our ſaid 
court before us, for his 
damages, which he ſuſ- 
tained, as well by occa- 
ſion of the detaining the 
ſaid debt, as for his coſts 
and charges by him 
about his ſuit in that be- 
half expended, whereof 
the ſaid Richard Fenn is 
convicted, as appears to 
us of record: | 


And whereupon it is adjudged in our ſaid court 


before us, that the ſaid 5 Denn have his exe- 
cution againſt the ſaid John Froſt and Richard Mills 
for the ſaid debt and damages, according. to the 
force, form, and effect of a certain recognizance 
acknowledged by them the ſaid John Froſt and 
Richard Mills in our ſaid court before us for the 
ſaid Richard, at the ſuit of the ſaid John, in the ſuit 
aforeſaid, by the deſault of them. the ſaid John 
Friſt and Richard Mills, as likewiſe appears to us of 


record; | 
; And 


- Proceedings againſt Ball. 
And have you that And have you tha 
money before us at there this writ. Wir. 
Weſtminſter on next neſs, &c, 

after to render Stormont and Wa 
to the ſaid John, for his debt and damages afore. 
ſaid, and have then there this writ. Witneſs, G. 
| | Stormont and Wy. 


Within what If the bail mean to acquit themſelves of their 
time bail my recognizance entirely, and run no bazard of the 
render, death of defendant, then they muſt render him in 
their diſcharge, before the return of the ca. /i. 1 
the death of the principal afterwards will not dj 
charge them. ; 5 
How long the But if they do not, then they have until the 
bail have toren- return day ſedente curia, of the firſt ſci. fa. if it i 
dae ine fart. returned ſeire feci, but if a nibil is returned thers 
| on, then until the return day ſedente curia of thy 
ſecond ſci. fa. 4 Burr. 2134. And if by original 
they have till the guarto die poſt of the return of the 
firſt ſei. fa. if returned ſci. fect, if not, then till the 
quarts die poſt of the return- day of the ſecond, Ld 
* 1567. 4 Burr. 2134. wo 
Saks 6s tees he rule of Eaſter, 5 Geo. 2. directing the abore 
arued ftrialy, ſurrender will be conſtrued ſtrictly, and therefore 
the bail muft not wait to the laſt moment, before 
Notice may be they ſurrender the principal, for although 10 
left by ſheriff on may be left by the /heriff upon the return - di ol 
he return 0). the firſt ſet. fa: 'and they afterwards make all the 
expedition they can to take defendant, yet if the 
If they do not do not ſurrender him, ſedente curia, they will be 
render ſedente fixed, and the court even upon affidavit will notre- 
axed! oh lieve them, though they put the defendant in th 
Whey por defend hands of the tipſtaff the eyening of the return of th 
qxt inthe bans Ji. fit. 3 Burr. 2360. 
on the return, in the evening. 


If he is in pri- If the defendant be in the cuſtody of any ſheriff 
ſon, how to (other than London or Middleſex), the rule was that 
an habeas corpus might be moved for, and made 
returnable in court ; but now this rule is _ 
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and the bail may bave a habeas corpus either in term OH 
or vacation, directed to any ſheriff or gaoler in whoſe 

cuſtody the defendant is, to bring him before a 

judge returnable immediately, in order to render him 

in diſcharge of his bail. 3 Burr. 1876. 

If the Jefendant becomes bankrupt, and obtains If defendant be- 
his certificate pending the action, and before the bail anten _ 
are fixed; he may, upon application by ſummons 9 
de diſcharged out of cuſtody, or you may, if he is 
not rendered, apply to have an exoneretur entered 
on the bail-piece by ſummons, which will be 
ordered upon producing the certificate. 1 Burr. 
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244+ | 
de bail are to be diſcharged if the defendant | 
ſucceeds to a peerage, Trinder v. Shirley. Dougl. 45. 

If defendant is convicted of felony, and pardoned ir for felony. 
on condition of tranſportation, and a civil action is ' 
depending againſt him, -the court will grant an 
babeas corpus upon application, in order that he may 
be ſurrendered ; and in that caſe they will commit 
bim to the marſhal, and order an exoneretur to be 
entered, and then remand defendant to the gaol 
from whence he came. Str. 641. 1217. 1 Burr. 

359 340. 1 
f the defendant is in town, you take him to a How to tender 

judge's chambers, with the name of plaintiff and de- deſendant if in 

fendant, and the clerk will make out the commit- 

ment and ſurrender, for which pay gs. 6d. if one 

cauſe, tipſtaff 10 s. 6 d. and give him 34. 6d, for the 

certificate of the ſurrender, which he will bring 

vith him and deliver you: As ſoon as you have 

rendered the defendant, notice is to be given to the Notice to be 

plaintiff*s attorney and'affidavit of the ſervice there - given of the 

of ſhall be made before the bail are diſcharged, **2** 

otherwiſe ſuch render is to be void. R. Trin. 1 Ann. 

But it hath been held, that though notice js not 1f not; liable ts 

given of the render, yet if plaintiff proceeds further cofts, or ſhall 

againſt the bail, that ſhall not vitiate the ſurrender ; *** ** . 


but the bail ſhall not be delivered, till the 'the 
far colts, 6 Hod. 238. i : EY ; 


ſuſed, As 
and | 
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$53 Proceedings againſt Bail, 
How to get an As ſoon as notice has been given to plaintif', 
nog en attorney, of the defendant's Ln ſurrendereq 
| make affidavit thereof, and ſwear ſame before : 
judge, then go to the judge's clerk, where the bal 
piece is filed, deliver him the affidavit, and he 
will give you the bail-piece: then take the ſame 
with the certificate of the clerk of the papers, to the 
maſter, and he will enter an exoneretur thereon: pa 
him 2s. 4d. then take the bail-piece to Mr, Heer. 
den, and file it, pay him 4 d. as ſoon as the bail ae 
exonerated, go to the clerk of the judgments office, 
and enter the committitur and ſurrender in the 
Mar ſhal's beok which is abſolutely neceſſary to be 
done. - = .04'3 
In the King's Bench. Denn v. Fm, 
Notice of fur- Take notice, that the above defendant did this 
render, day ſurrender himſelf in diſcharge of his bail, and 
was thereupon committed by the honourable Mr, 
Juſtice Buller, to the cuſtody of the marſhal, &. 
there to remain until, &c, dated the day of 
1785. | Your's, E.. 
ne J. P. clerk to F. D. of, &c. gentleman, maketh 
ſervice. oath and ſaith, that he did. ſerve Mr. J. X. the 
| plaintiff's attorney in this cauſe, with a true copy 
of the notice hereto annexed, by delivering the ſame 
to the clerk or ſervant of the ſaid Mr, J. X. at his 
chambers in Clement's Inn. 
There is no occafion for the form of the entry in 
| the marſhal's book, as you will ſee many there, 
May take prin= The bail may take the principal on a Sunday, and 
cipal ona keep him till the next day, and then ſurrender him, 
Sunday. 6 Mod. 231. but they muſt ſtay with him, or tale 
a note from him, conſenting to ſtay at a lock-up- 
houſe, till a judge comes to town. | : 
$taying proceed. Staying proceedings againſt the bail, where a wit 
ipgs, pending of error is brought by the principal before the une 
W expires for their ſurrender. 
Proceedipge The plaintiff recovered judgment againſt the pri- 
— bail ftaid, cipal and took out a ca. ſa. and had a non oft invents 
ing error by & 8 . nd 
the principal. returned: of this judgment error is ** 
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two days after the plaintiff ſues out a ſci. fa, againſt 
the bail, who now moved to ſtay the proceedings 
upon the ci. fa. as is done in caſes where, pending 
error, the plaintiff brings an action of debt upon th 
;udgment ; inſiſting it was more reaſonable in this 
caſe, becauſe otherwiſe the bail might loſe the ad- 
vantage of diſcharging themſelves by a ſurrender of 
the principal, which they can do at any time before 
the return of the ſecond ſez. fa. Cur. thought it rea- 
ſonable that the proceedings ſhould be ſtaid, on the 
bail's conſenting that if the judgment be affirmed, 
they would render the principal, or give judgment 
on the ſei. fa. Str. 419. 1 Burr. 340. OW RY 
It is now generally underſtood, that where error If bail apply 
is brought by the principal within the time allowed — — the 
by the court for the ſurrender of defendant, by his — are; 
bail, the coutt will, upon application, ſtay the pro- thar they pay, 
ceedings againſt them until the writ of error ſhall 2 8 
be determined, they undertaking to pay the plaintiff fürmance. 
the damages recovered, or ſurrender him within four 
days next after the determination or affirmance, if it is 
in favour of the defendant in error, Capron v. 
Archer. 1 Burr. 340. | | 
If a writ of error is allowed before any proceed- If the writ 6f 
ings againſt the bail, it is a ſuperſedeas from the Fr i 3 | 
time of notice of ſuch allowance; and a ca. ſa. ings cinta dell; 
cannot be returned agaiaft the principal, although it is ip. 
taken out and left with the ſheriff the day before 
the allowance ſerved, and you wait until after the 
affirmance before aud} left; Str. 1186. and it is a 9nd © contempt; 
contempt to proceed againſt the bail if the allow- 
ance is ſerved in time. 1 Burr. 340. 5 
[t is ſo abſolutely a ſuper ſedeas, that the plaintiff Plaintiff cannot 
cannot ſo much as take out a ca. ſa. and return non _ out a ca. ſas 
, after allowance, 
15 2 in order to proceed againſt the bail. | 
. 7+ 
But if a writ of error is brought by the principal, Will not tay 
ho 2 bail , put in, ſo as to make it an abſolute — 
aper ſedeas, the court will not ſtay the proceedings I i Oh» 
againſt the bail, Str. 781. aca COSINE 
Aa. If 


454 Proceedings againſt Bail, 


Where no bail Tf the principal do not bring his error in ti 

8 and the plaintiff proceed againſt the bail, . 

ſtay proceedings ſecond ſci. fa. is returnable, the court will not then 

8 them into the terms of a render, but obli 

err. them to pay the condemnation-money, and the 

| of the ſci. fa. in four days after aſfirmance; and 

where there is no bail required in error, they will 

alſo make them pay the coſts in error, if the judg. 
ment is affirmed. Str. 877. 


Bail may have Where the bail do not apply to ſtay the proceed. 


* ings pending error, till their time to ſurrender is 
pay. out; Cur. will not give them any time for that pur. 


poſe, but only four days to pay the money in after 
the judgment is affirmed, Str. 1270. 
If they under- If the bai) undertake to pay the debt and coſt 


3 within four days after affirmance in the exchyqur 


ance, and error chamber, and the judgment is affirmed, the de. 
is brought in the fendant brings error in parliament, the plaintiff ſhall 
_— TR not have execution until the affirmance there, be- 
that affirmance Cauſe that is the final affirmance. 5 Burr. 2820, 


which is meant, 


Where there is The plaintiff obtained judgment, and defendant 
— nya brought a writ of error, and tranſcribed, which r- 
tion, court will mains undetermined, defendant was ſerved with a 
ſay proceedings writ on the judgment, and for want of plea, jute 
33 ment againſt him by default, and execution ifſued, 
principal upon and the ſheriff in poſſeſſion. Cur. ſtayed the pro- 
terme, tho' ſhe- ceedings upon it, as it would be unreaſonable that 
if is io pollel- the plaintiff ſhould proceed in executing a judg: 
ment, which would of courſe fall to the ground, in 
caſe the original judgment ſhould be reverſed ; but 
defendant was bound not to bring a bill in equity. 
| 4 Burr. 2454 8 | 
A The bail will be diſcharged upon motion, if de. 
| | fendant becomes a peer pending the action. Doug! 
Rep. 45. : 
i Tut Jeſendant's attorney ſigned a cognovit, and 
in it, had conſented that the bail ſhould ſtand 261 
ſecurity for the debt. I moved the court for a rule 
to ſhew cauſe why that part of the cognovit, ſo far 13 


to make the bail liable, ſhould not be * 
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Pzdceebings againſt Bail, | 335 
and why the defendant's attorney ſhould not pay 
the coſts of the application; and on ſhewing cauſe, 
it appeared, that the bail were exonerated by the 
defendant's ſurrender in due time, and notice given, 
Cur, ordered that the bail ſhould ſtand exonerated, 


and defendant's attorney to pay the. coſts of the ap- 
lication. Simpſen and another Executrix v. Willett. 


Nonpros. 


TrAT upon appearance to be entered in the For not dew 
term, wherein the writ, bill, or proceſs is return- rings 

able, unleſs the plaintiff or plaintiffs in any ſuch 

writ, &c. ſhall put into the court from whence ſuch 

writ, Cc. did iſſue, his or their Bill or declaration, 

againſt the perſon or perſons ſo arreſted, in ſome per- 

ſonal action or cjectione firme of lands or tenements, 

before the end of the term next following afier appear - 

ance, that then a nonſuit for want of a declara- 

tion may be entered againſt the ſaid plaintiff or plain- 

tifs, And the defendant in every ſuch writ, bill, 

Cc. ſhall or may have judgment to recover coſts, 

Stat. 13 Car. 2. Stat. 2. c. 2. .. 2. And if the de- 

claration ſhall be rendered at any time after the end 

of the ſecond term, and before the non pros is ſigned, 

the defendant is not bound to accept of it, but may 

lign his non pros at any time after the end of the ſe- 

cond term, But if the matter ſhould be under 
accommodation, or any thing ſhould prevent the 

plaintiffs declaring within two terms, he may get 

a ſide · bar rule from the clerk of the rules for fur- 

ther time to declare (if defendant be not in cuſtody), 

and muſt ſerve defendant's attorney with a copy _ | 
thereof, pay 45, The defendant did not file com- Bail mutt be 
mon bail within two terms, and plaintiff did not — within 
declare after the end of the ſecond term; but be- 8 
fore the third term, defendant filed bail, and entered 

a non proj, On motion to ſet it aſide, the maſter 

was of opinion, that a non-pros could never be 

Aa 2 ſigned, 


356 Mion⸗pꝛos. 
ſigned, unleſs bail was filed within the two terns. 
Holmes v. White, E. 11 Geo. 3. | 
How long de- The defendant, if he files common bail in time, i, e, 
» fendanthazto within the two terms, has 12 months after to fion hi 
ſign non-pros by * 8 his 
bill. non · pros, but not afterwards. + 
When non-pros If the writ is joint, and the appearance ſevera|, 
cannot be figned- the plaintiff cannot ſign ſeveral non- pros's, as there 
Ros ought to be but one. Comyns 744. 4 Burr, 2418, 
Salk. 455. Dougl. Rep. 161. 
By original. If the action be. by original, the plaintiff miy 
ſign his non pros the ſame-as by bill, without giyj 
a rule to declare; for there needs no rule to declar: 
in this court (except in replevin). 
Cannot non pros If defendant removes the cauſe by habeas corpus, 
if removed. he cannot nonſuit the plaintiff for not declaring, as 
the plaintiff is not bound to follow him. Mete an 
R. Mich. 16 Car. 2, But he muſt declare in two 
terms. Ibid. | | Ag 
Nor can a pri- If a priſoner is ſuperſeded on filing common bail, he 
ſoner. never can ſign a non pros, ut audivi. ſed qu. 
| May be ſetafide, A non-pros may be ſet aſide far irregularity on 
motion, but it muſt be on 2ffidavit of the facts. 
How to ſign In order to ſign a non-pros, get a roll, and enter 
8 e thereon the warrant of attorney for the defendant 
only, and ingroſs the non- pros thereon ; alſo ingrol; 
ſame on a double half-crown ſtampt paper, which 
being done, carry ſame to the clerk of the judg- 
ments, who ſigns it, pay him 3s. p 
As yet of the term of the holy Trinity, in the 246 
year of the reign of king George the third. Mituſi 
William earl of Mansfield. 
Non. pres for not , Middleſex, (/s.) Foſeph Jones puts in his place 


yay As mY J. D. his attorney, at the ſuit of Charles Hobbs, ia 


9; =o a plea of treſpaſs. 


Middleſex, (/s.) Joſeph Janes, according to the 
form of the ſtatute in ſuch caſe made and provided, 
was ferved with a precept of our lord the king, called 
a bill of Middleſex, iſſued out of the court of out 
faid lord the king, before the king himſelf, directed 
to the ſheriff of Midaleſex, returnable on M adueſiq 
| * * 


Non-pws, 257 


next after 15 days from the day of Eaſter now laſt 
paſt, to anſwer Charles Hobbs in a plea of treſpaſs ; 
and the ſaid Joſeph at that day appeared, by J. D. 
his attorney, according to the form of the ſtatute 
in ſuch caſe made and provided; and the ſaid Charles, 
in the aforeſaid court of our ſaid lord the king, be · 
fore the king himſelf, at Meſtminſter aforeſaid, hath 
not declared by his bill, or declaration, in any per- 
ſonal action, or in ejectment, againſt him the ſaid 
Joſeph, before the end of Trinity term then next 
following, being the next term after the appearance 
of him the- ſaid Foſeph: Therefore it is conſidered 
by his majeſty's court here, that the ſaid Charles 
take nothing by his ſaid precept, but that he be in | | 
mercy, Cc. And it is further conſidered by the Juigment ſgnei 
court here, that the aforeſaid Fo/eph recover againſt 39 Jun 1782. | 
the ſaid Charles 33s. 6d. for his coſts and charges 
laid out by him, about his defence in this particular, 
by the court of our ſaid lord the king here, adjudged 
to the ſaid Joſeph, and by his aſſent, according to 
the form of the ſtatute in ſuch caſe made and pro- 
vided ; and that the aforeſaid Foſeph have his exe- 
cution thereof, &c, | 
If defendant. was ſerved with a ** /atitat,” ſay ſo, 
and call it “ writ” inſtead of precept., 
If he was arreſted ** put in the ac-etiam.”” | 
The coſts are taxed at 33s. 6d. for ſervice of Aion will lie 
courſe, and if there is bail, the maſter taxes them. fer colts, = 
And an action be maintained in this court on the 
judgment of non- pros, though it is only 33s. 64, 
1Wilſ. 316. Gro, Eliz. 96. 3 | 
The plaintiff may alſo be non-profſed in any ſage yy,,.p-: for 
of the ſuit, for not complying with the rules of the replying, &c. 
court, vix. not replying to defendant's plea, not 
Jurrejoining to his rejoinder, not entering the i/ue 
when ſerved with a rule within the time allowed for 
that purpoſe, which is a final judgmenty and is 
figned on a double half-crown ſtampt paper; and 
though the plaintiff may hold defendant to bail a 
ſecond time, yet the court will not ſuffer him to 
bring the ſecond action, until he has paid the coſts 
of the firſt, or if he does, they will make him ſtay 
| Aa 3 - the 


Non-p20s, ' 
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the proceedings till they are paid, and the cofty of 
: the application. Ss Nene fo 
When ſever-l If the defendants ſever in their plea, the plain. 


defendanis ſever ,; 2 : 
vw tiff may at any time, before the record is ſet down 


plaintiff may for trial, enter a non pros againſt one or mare of 


3 _= them. Sall. 457- 5 
fre record, a 1 FS. 
In afſump/it In aſſumpſit againſt two partners, one pleads x 
againſt wo part · judgment recovered adgainſt both, the other pleads 
ners, one pleas bankruptcy, plaintiff replies nul tiel record, and 
a judgment re- . . . . 
cover:d, the upon iſſue, judgment was given againſt him, and a 
other bank- writ of inquiry of damages awarded, and final judg- 
ruptey, a nolle ment upon the bankrupcy, iſſue is alſo joined; 
25570 PER wwereupon the plaintiff entered a nolle proſequi, that 
bim, and pro- he would not further proceed as to the iſſue joined 
czeq.io ive n. between him and the bankrupt ; and upon enat 
e being brought, it was held well, and the judgment 
was affirmed, and Denniſon J. ſaid, that the plea of 
bankruptcy is not a plea to the action, but only a 
perſonal diſcharge; but that if one defendant was 
to plead a plea that was to go to the action, he 
thought it might then have a different conſiders» 
tion, for the Stat. 10 Ann. c. 15. hath made the 
partner (not the bankrupt) liable for the whole debt, 


1 Will. 89. 7 
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F an attorney ſues by original, he waives his 
] privilege ; or if he fue in another's name, be 
does the ſame. 2'Str. 837. therefore if he means 
to ſue as a privileged perſon, he muft fue out an 
attachment of privilege, which is figned by Mr. 
Heberdin, who takes nothing, ſeal 7 d. and a pre- 
* is to be left in the office at the time of figning, 
9 | ule, Hil. 20 Geo. 2, : | 
Attorney ſuing t 7s ordered, that from. and after the laſt 
out an attach- 44 day of this term, every attorney of 9 

N ! M 


- Þzoceedings by Attoznies, 
« againſt any defendants, ſhall leave a præcipe with 


« return end day f ſigning ſuch writ, with the 
« agent's or attorney's name who ſued out the ſame z 
« and all ſuch precipes ſhall be entered on the roll, 
« where the præcipes of latitat, and all other writs 
« iſſuing out of this court are entered; and that 
« officer that ſigns the writs in this court ſhall not 
i fign ſuch attachment till a præcipe be left with 
« him for that purpoſe.” R. H. 20 Geo. 2. 


« who ſhall ſue out any attachment of privilege ment of privilege 
— rol 
« the ſigner of the writs, with the defendant's  precipe with 
« name, not exceeding four in each writ, with the the figner of 


George the third, &c. To the ſheriff of Middleſex, Attachment 


him ſafely keep, ſo that you may have his body be- 


ting: We command you, that you attach Abra- ed 
ham Adams, if he be found in your bailiwick, and! think no me- 


morandum ne- 
ceſſary on a 2 


fore us at Veſtminſier, on next after 6d, ftawp, 


to anſwer A. B. gentleman, one of the attornies of 
our court, before us, according to the liberties and 
privileges of ſuch attornies, and other miniſters of 
the ſame court, from the time whereof the memory 
of man is not to the contrary, uſed and approved 
of in the ſame, of a plea of treipaſs, and alſo to a 
bill of the ſaid 4. B. to be exhibited againſt the ſaid 
Abraham, for 500. upon promiſes, according to 
the cuſtom of our court, before us, and that you 
have there then this writ. Witneſs William earl of 
Mansfield at Il gſiminſier, the goth day of June, 
in the 24th year of our reigg. 

B. in perſon. | Stormont and Way. 

Bail for 2501. 
To be ingroſſed on a 2.5: 6d. ſtampt parchment, 


and make a præcipe for the office, as in other caſes, 


only call it an attachment of privilege. 


If the action is not bailable, then leave out the 


ac-etiam, and add the notice to appear to it, as in 
a latitat, or bill of Middleſex. 
it the defendant appears, he files his common 
bail with Mr. Walter, with a memorandum or war- 
rant on a 2 4. 6 d. ſtamp. 
ꝙgaa 4 The 
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Declaration, 
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**/ Thedeclaration is ingrofled br's treble 1 fl 
paper, the ferm of which is as follows; _. 


pt 


Middleſex, (/s A. B. gentleman, one of the at. 


tornies of the court of our lord the king, before the 
| king himſelf, being, according to the liberties and 


privileges of the ſame court, uſed und approved of 
in the fame, from time whereof the memory of man 
is not to the contrary, preſent here in court in hit 
own proper perſon, eomplains of Abraham Adam; 
being in the cuſtody of the marſhal of the Marſhal: 


fra of our lord the now king, before the king bim. 


felf, of a plea of treſpaſs on the caſe; for that 
whereas (as in other caſes add pledges at the end). vid 


title declaration. 


MN ben defendant muſt lead. 


Ir an attorney delivers or files his declaration 
and giyes notice thereof, four days excluſive before the 
end of the term, wherein the attachment is returnable, the 
defendant muſt plead as of that term, if rule to plead 


be given, and plea demanded But if he does not 


deliver his declaration four days before the end of the 
term, or. before the e/ſ61gn day of the ſubſequent tern, 
defendant will have an imparlance to the next teim 
following. R. Mich. 5 Am, © 

All the other proceedings are exactly as in com- 
mon caſes, and when an inquiry is iſſued or execu- 
tion, you ſtyle him exactly as in the declaration. 

N. B. Notice of. trial and inquiry is the ſame u 
in other caſes, 


Pꝛoteedings againſt Attoznits, 
How to proceed. IT has been already obſerved, that an attorney 
| [ cannot be arreſted, he , being ſuppoſed always 
| preſent in court; therefore you mult proceed 1 
8 9 | 3 / im 
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bim by bill, which is a copy of the declaration, 
ingroſſed on a treble penny ſtampt parchment, a a memorandum. 
eopy of which is alſo delivered to the defendant, 22 5 
with notice to plead in four days (if it is filed four days ce ker 5 
excluſive of the: end. of the term), and the defendant with ne bill. 
lives within twenty miles. of London; and if he 
reſides above twenty miles from Zondex,. or the 
action be laid in any other county than Midaleſex or 
Londin, be bas four days time to plead, and no 
more, R. Mich 5 Ann Mich. 10 Geo, 2. - 

Trinity term, in the 24th year of the reign of king 
George the third. ö 


% 


TH Stormont and Way. | 
Middleſex, (ſi.) A. B. complains of C. D. The bill, 


gentleman, one of the aitornies of the court of our 
[o:d the king, before the king himſelf, preſent here 
in court, in his own proper perſon (for that where. 
25), as in other caſes, ** and therefore be brings 
fuit,” Kc. Pledges, Cc. | | 
I. K. attorney for the plaintiff. 
Defendant in perſon. ; | 

' _— on 28 to be delivered to the de- How to inter 
endant thus, “ This it a true copy of a bill filed 97 ine beck 
* againſt you, as if this preſent = ak term, ee th copy of vl, 
* unleſs you plead thereto in four days from the date 
** hereof, judgment will be ſigned againſt. you by de- 
* fault.” Charge nothing for the copy, as he is not 
bound to pay tor it, nor the iſſue. 

The bill is filed with the clerk of the declarations, With whom to 
pay 44. give a rule to plead, and demand a plea as be filed. 
in common caſes; and if defendant does not plead 
within the four days (demand having been made of 
a plea), ſign judgment, and execute a writ of in- 
quiry, as in other caſes. A demand of plea is ne- 
celſlary, The time for notice of trial or inquiry, is 
the ſame as in other caſes. -_ | 


If be pleads you make up the iſſue with a memos- Ive. 
randum, as in other caſes, | 

The bill may be filed in vacation, though it is May be fled in 
ſaid the contrary in Salk. 544. nor thall an attor- "cation. 


9 ney, 


462 


H arrefied in a 
ſuperior court, 
cannot have a 
writ of privi- 


Writ of privi- 
lege, 21. 6d, 
flamp. 


5 


Dꝛoteedings againſt Attoznies, 


ney, as a privileged perſon, be intitled to an im- 
parlance, if the bill is filed in time. Hid. 

It muſt not be taken for granted that a bill can. 
not be filed in vacation. Dougl. 300, per Buller 

If an attorney is arreſted in a ſuperior court, he 
cannot have his writ of privilege, but muſt plead it 
in abatement ; but if he is arreſted in an inferior 
court, he may have this writ, and he muſt be dif. 
charged, 2 Black. Rep. 1085. but before he ſign 
the writ, he muſt get a certificate from the maſter 
clerk, Mr. Rymell, of his being an attorney (or of 
the clerk of the warrants in C. P. if he is an attorney 
of that court), pay nothing for ſigning, ſeal 74, 
take it to the inferior court, and the judge wil 
allow it, and order defendant to be diſcharged by 
ſuper ſedeas out of cuſtody, 

George, c. To the judges of our court of our 
palace, and every of them, greeting: Whereas, 2 
well by reaſon of our royal dignity,. as by an an- 
cient cuſtom, according to the ſame for times paſt 
uſed and approved hitherto, it bath obtained, that 
all and every our attornies affigned to inrol pleas 
in our court before us elſewhere then in our 
ſame court before us, ought not, nor have they, 


from time immemorial, been uſed to be compelled 


to anſwer before any ſecular judges on any pleas of 
plaints. And whereas we have lately received in- 
formation by the complaint of C. D. gentleman, 
one of the attornies of our ſaid court before us, that 
ſeveral ill-diſpoſed perſons, intending to diſquiet 
the ſaid C. D. have levied one or more plaint 
or plaints before you, againſt the ſaid C. D. 
and threaten to arreſt and detain him in yout 
cuſtody thereupon, whereby the ſaid C. D. is 
unable to attend his ſaid office as an attorney, 
upon ſeveral affairs and ſuits depending in our ſaid 
court before us, which, if it is permitted, will mi- 
nifeſtly take away, and be not only in derogation 
and diminution of the juriſdiction of our ſaid cout 
before us, and the liberties and privileges thereof, 
but alſo to the great detriment of the ſaid C. D. 
and his clients, And becauſe we are willing * 


| Pzoceedings againſt Attoznies. 
zuriſdictions, privileges, and cuſtoms, for: ſo 
au, 2 4 9 of in our ſaid court 
before us, ſhould be inviolably kept and obſerved; 
we command you, and every of you, that you 
wholly deſiſt from proceeding further before you, 
or any of you, in the plaints aforeſaid, or any of 
them, and that you inform the party or parties, 
plaintiff or plaintiffs in thoſe plaints, that he, ſhe, 
or they may proſecute the ſame, in our court before 
ns at Maſiminſier, againſt the ſaid C. D. if he, ſhe, 
or they ſhall think it expedient ſo to do. Witneis, 
Ee. Stormont and Way. 


? 


, How to tax their bilk. 


purpoſe before a judge; and if he does not on ſer- 
vice attend thereon, an order will be made to deli- 
ver it within a reaſonable time; which, if he ne- 
glects delivering, upon affidavit of the ſervice of ſuch 
order, the court will grant an attachment, 


which an order will be made on the client's under- 
taking in the judge's book, to pay the attorney 
* what ſhall appear to be due to him upon ſuch taxa- 
* ton;” if the attorney does not attend, an order 
will be made up of courſe, | | 

Get the maſter's appointment on the order, ſerve 
copy thereof, and if he will not attend the third 
ume, the maſter will proceed ex parte. . 

The length of time for taxing an attorney's bill is 
not ſettled after it is paid, but I apprehend it may 
de done within a reaſonable time, 7. e. within a 
year, 


It cannot be taxed at nit prius, nor will Lord 


mult apply before plea pleaded, 


If 


Men field ſuffer it to be gone into; therefore you 


363 


Ir an attorney refuſes to deliver his bill to his Method tooblige 


cient ſigned, he may take out a ſummons for that liter his dil. 


If the bill is delivered, then you may apply to a How to proceed 
judge for a ſummons, to ſhew cauſe why it ſhould 2 * 
not be referred to the maſter to be taxed, upon 
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What If part of an attorney's bill is for buſineſs do 

_ in court, and the reſt for conveyancing or parliz 

mentary buſineſs, the maſter has power to tax the 

whole, Dongl. 180. But not if the whole is fn 
| conveyancing. bid. 3 | 

Not to be taxed If an attorney's bill has been delivered a mon 

at ai, privs, and not referred for taxation, the defendant in u 

action brought upon it) ſhall not be permitted u 

queſtion the reaſonableneſs of the item at mſi priu 

nor before the ſheriff, bid. 188. 

Aten 's bill may An agent's bill may be referred to be taxed, I 

be taxed, | 190. provided the attorney bring the ſum te. 

maining due on the amount of the plaintiff's clin, 

and that what ſhall, be deduQted, if any thing 

ſhall be afterwards repaid to him. hid. Dim 


v. Plant. 
Proceedings againſt peers. 


Peers of Srotland B the third article of the act of union, ie, 
privileged from & Ann. c. 8. the fixteen Peers of Scotland ſhall hat 
___ all the privileges of the 'peerage of parliament af 
55550 Great Britain; alſo all the reſt of the pee of 
Scotland ſhall bave all the privileges of the pam 

of England, excepting only that of fitting and 

voting in parliament, Str. 990. Forteſc. 163. Per 


Suite may be By Stat. 10 Geo. 3. c. co. © Any perſon ſul 
—— « and may commence and proſecute any action of 


inſt peers TO 
Se. and ther ©* ſuit in any court of record, or court of equity, 


ſervants, « or of admiralty, and in all cauſes matrimonil 
“ and teſtamentary, againſt any peer or lord of pu. 
&< lament of Great Britain, or againſt any of tht 
« nights, &c. of the Houſe of Commons of Cn 
“ Britain for the time being, or againſt there 
% any of their menial ſervants, or any other perjin 
& entitled to the privilege of parliament ; and #9 
« ſuit, action, &c. ſhall be ſtaid, by or und 
e -colour or pretence of any privilege of patl® 


16 53 
ment. 
a Provided, 
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vided, that nothing ſhall extend to ſubject But the perſons 

4. — of any of the — citizens, and bur- — 2 ä 
es, or the commiſſioners of ſhires and burghs 
of che Houſe of Commons of Great Britain, for 
the time being, to be arreſted or impriſoned upon 
any ſuch ſuit or proceedings. TY 
They may be ſued by orginal or bill, Cow. Rep. How to be ſaed. 
$45. if you proceed by original, prepare a precipe 
in the firlt inſtance againſt him; take a copy to the 
curſitor of the county, who will make out the origi- 
nal; after it is ſealed, get the ſheriff to. make out his 
ſummons thereon to his bailiff, who will leave it at 
the houſe of the peer: In four days after the mow 
die paſt, if he does not appear (for an eſſoign 
he cannot caft in a perſonal action, being ſo deter- 
mined), the filacer will, upon producing from the 
ſheriff the return of notice being given defendant, 
mike out a diſtringas, againſt the lands and chattels, 
which is ſigned by him and ſealed, pay 7 d. and a 
warrant is granted to diſtrain to levy 4os. If there 
is no appearance on the guarto die. poſt, then get 
return of d:/fringas, and carry it again to the 
hlacer, who will make out an alias, upon which 
move the court under the Stat. 10 Geo, 3. c. 50. 
J. 3. to increaſe the iſſues, which the court will 
order to the amount of plaintiff's demand, if not 
very large: ſuppoſe it is a large ſum, then iſſue a 
pluries diſtringas, and move again to increaſe the 
iſſues, N B. Defendant muſt appear to the alias 
on the quarto die poſt, or iſſue the diftringas. 

This may be done by motion at {ide-bar, or by 
counſel, ſame as in p. 113. | 
Middleſex, (ſs:) If A. B. makes you ſecure, &c, Precipefororigi- 
then put, Oc. John earl of Bath, that he be before d , 64 
us on the morrow of All Souls, whereſoever, Qc. to amp neceffary, 
ſhew, for that whereas (here ſet forth the whole count 
or declaration), to the damage of the ſaid 4. B. of 
5004. as he ſays, &c, 
George the third, c. To the ſheriff of Middle- Difringe: tbere- 
ſex, greeting: We command you that you diſtraim a. RY 
Join E. of B. by all his lands and chattels in your irs — 3 


bailiwick, ſtampt pareh · 
me ac. 


1 


4 


366 Pꝛoteedings againſt Peers, 
bailiwick, ſo that neither he, nor any one for hin 
do intermeddle therewith, until you ſhall have us 
command in that behalf from us; and that. 
anſwer us for the iſſues of the ſame; ſo that he be be. 
fore us on whereſoever, Wc. to anſwet A. 3 

Memorandum in a plea (to the end of the præcipt) to the damage of 

or warrant on a the ſaid A. of 500 l. and to hear thereof 4p jucg. 

ro nw mg ment for his former defaults; and have you there 

plaintiff, this writ. Witneſs William earl of Mansfield, a 

W:ftminſler, the 3oth day of June, in the 24th yeu 
of our reign. "am (AY Adams, 

Appearance, If the defendant appears, he does it with the 
filacer, Mr. Adams, by delivering it on paper thug: 
« Middleſex, appearance for John earl of Bath, at 

the ſuit of A. B.; J. K. attorney.” | 

Pay for entering 2s. 6 d. and deliver a memoran- 
dum or warrant on 2s. 64. ſtamp, and if the zo,, 
has been levied, call on the officer for it, and he 
muſt return ſame, or get a certificate from Mr, 
Adams of his appearance, and produce it to the of- 
ficer, or the judge will compel him by order, upon 
a ſummons for that purpoſe, though it was refuſed 
by Mr. J. Gould. 

If the defendant The plaintiff, in an aRion againſt a member, 

appear after Ie?) had proceeded agreeable to 10 Geo. 3. and obtained 

2 . rules for ſelling the iſſues levied upon a diftringa, 

before he has the alias, and pluries; and alſo for a rule for an attach- 

money returned. ment againſt the ſheriff, but no iſſues had been 
actually levied; at length defendant appeared; 
whereupon it was moved that theſe rules ſhould be 
diſcharged, for as no ifſues had been levied, they 
could not be. fold, and as the defendant. in the 
action had now appeared, the end and purpoſe of 
the writs were anſwered, On the other fide, the 
plaintiff inſiſted on the coſts of iſſuing the writs 
before the rules ſhould be diſcharged. And the court 
thought that reaſonable, and directed that on pay- 
ment of coſts the rules ſhould be diſcharged, They 
were of opinion that theſe coſts were not to attend 
the event of the ſuit, but were to be paid to the 

| plaintiff 


plaintiff at all events, whether he ſhould finally 
ſucceed or not. 4 Burr. 2725. g 


moned to anſwer A. B. in a plea of treſpaſs on the 


attorney, complains that whereas, to the end of the 


a ec. —_ + 5 ww 


out theſe words) * but contriving, &c. to deceive 
« and defraud the ſaid A. B. in this behalf,” for the 
lords have adjudged it a very high contempt and 
miſdemeanor in any perſon to charge them with any 
ſpecies of fraud or deceit, and it may as well be 
leſt out againſt a commoner. FS. 

If the declaration is delivered four days before 
the end of the term, the peer muſt plead ; if he lives 
within 20 miles of London, in four days. 

All the ſubſequent proceedings are the ſame as in 
other caſes, | : | 

If you proceed by bill againſt him, the proceed- 
ing will be the ſame as againſt a member (except 


pony leaving the words (having privilege of par- 
| 


ament) out. 


whereas) ſame as againſt a commoner. 


1 


Proceedings againſt Cimmoners. 


. 

2 You may either proceed againſt them by origi- Hos to proceed 
W nal, or by bill; if by original, it is the ſame as »gaiatt, ” 
the 2gainſt a peer; but if by bill, prepare a bill againſt 

tits him and ingroſs it on a treble 1d. ſtampt parch- 

r. ment, file it with the clerk of the declarations; 


If it is in vacation, and you want te ſue him, 
you muſt file the bill, and title it as of the preceding 


term. 


eg; (having privilege of parliament) of a plea 


| caſe, and whereupon the ſaid A. B. by F. J. his 


recipe (but both in the præcipe and declaration ſeave 


in his title), and you call him the ſame as in the 


of 


Middleſex, (ſs.) John earl of Bath was ſum- The A 


London, to wit. J. B. complains of John earl A bill again s 
of Bath of a plea of treſpaſs on the caſe, (For that N. 


Midalzſer, to wit, A. B. complains of C. D. The vill, 


MN . , 
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of treſpaſs on the caſe, for that whereas, t. 1 
in other declarations, except in the conitluſion, 
there leave out the words . contriving and fraudy. 
Lenth, &c, and therefore he brings his ſuit, &. 
x And hereupon the ſaid A. B. prays the proceſs'gf 
our lord the king, according to the form of the 
ſtatute in ſuch caſe made and provided, to hin 
thereon to be made; and to him thereon it is grant 
ed, &c, pledges, &c. | 
As ſoon as the bill is filed, iſſue out the follow. 
3 ing ſummons, which is to be ingroſſed on a 25, 64 
,. ſtampt parchment, ſigned by Mr. Heberden, pay 
> rs. 8 d and 74. ſeal, ſheriff for his ſummons 24, 44, 
| officer for ſervice 5 5. | 
| Summons, George the third, &c. To the fheriff of Middliſa, 
A warrantor greeting: We command you, that you cauſe to be ſum- 
mould be ge moned C. D. eſq; (he having privilege of parliament); 
for the plaintiff that he be before us at e/tmin/ter on Saturday net, 
on a 24. bd, after the morrow of All Souls, to anſwer A. B. ini 
_ plea of treſpaſs on the caſe, as he ſhall be Able rea- 
ſonably to ſhew that he ought to anſwer therein; 
and have there then this writ, Witneſs Willi 
earl of Mansfield, at Weſtminſter, the 3oth day of 
June, in the 24th year of our reign, 
| Stor mont and May. 
Pracipe for Middl:ſex, Writ of ſummons for A. B. again 
ſummons. C. D. eſquire (having privilege of parliament), 
returnable on Saturday next after the morrow of All 
Souls. J. K. attorney. 
If noappesrance. If defendant does not appear within four day 
| after the writ is returnable, and the ſheriff having 
returned him ſummoned, ſue out the following 
diſtringas, which is ingroſſed on a 25. 64. ſtampt 
- parchment, ſigned by Mr. Heberden, 1 5. 8 d. ſeal 7 4 
warrant 25, 4d. officer for the levy 105. a 
Diftringas. George, &c. To the ſheriff of Middleſex, 457 
In the alias fay, ing: We command you, that you diſtrain C. D. 
** as before we eſquire (having privilege of parliament) by all bu 
N eee „lands and chattels in your bailiwick, ſo that neither 
you, . , 
which is the he, nor any one for him, do intermeddle there- 
only alteration, with, until you ſhall have other command oy 


” 


i 


* 
2 
** 1 
ra | . 


* 
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behalf from us; and that you anſwer us for the | 
ſues of the fame, ſo that he be before us at Weſt- 
minſter on Wedneſday next after the morrow of Saint 
Martin, to anſwer A. B. in a plea of treſpaſs on 
the caſe upon promiſes to the ſaid A. B. his damage Tenth Abs 
of gol. and to hear thereof his judgment for bis the 4 inge 
former default; and have you there then this writ, ought to bear 
Witneſs, Oc. Stormont and Way, (the day the 


+ turnable, and 
any time between that and the return is ſufficient, 


Middleſex. Diſiringas for A. B. againſt C. D. Precipe. 
eſguire (having privilege of parliament); caſe re- 
turnable on Wedneſday next after the morrow of 
Saint Martin. F. K. attorney. 
If the defendant does not appear on the return 
of the diſtringas, then get return from the ſhe- + 
if, and iſſue an alias, and proceed as in p. 114. 
But if he appears he files common bail and alſo 
a memorandum or warrant on a 23. 6d. ſtamp with 
the clerk of the 2) 4 e | 
If he has no s whereby he can iſtrain- q- difrin- 
ed in the a where the ig 4 is laid, 1 | 
nbi returned on the firſt diſtringas, and iſſue a 
{/tatum into the county where you intended to levy ; vide T, Jus 
go on in the former writ as far as “ 50 J.“ then ſay, Filazarii, _ 
* and for that our ſheriff of Middleſex, at a certain 
® day now paſt, returned that the ſaid C. D. had not 
* any thing in his bailiwick wh:reby he could cauſe to 
* be diſtrained, as by the /aid writ he was commanded, 
i whereas it is teſtified in our ſame court before us, that 
* the ſaid C. D. hath ſufficient goods and chattelt 
ix your bailiwick whereby you can cauſe to be diſ- 
* trained; and have there then this writ.” Wit- 
wſs, &c, 9 | 
When defendant has appeared, deliver him a des Appearance and 
Caration as of the term the appearance is of, and if declaration, 
delivered four days excluſive Before the end of the term, 
de muſt plead without impariance. The declara- 
tion is ingroſſed on a treble penny ſtampt paper, and 
nothing more than a copy of the bill; give a rule 
plead as in other caſes. 
e Middleſex, 


ww 


Pracipe for ori- 
ginal, 


as 


; 
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» Middleſex, (/+.) If A. B. makes you ſecure, a ther 
put, Cc. Henry George, late of Weſtminſter — 
ſaid county, eſquire (having privilege of patlis- 
ment), that he be before us on 

whereſoever, &c. to ſhew, For that uber 


Tue other proceedings are the ſame as 2painf 


peers. | | 


Corporations. 


CORPORATIONS aggregate, conſiſt of mary 
perſons. united together into one ſociety, and are 
kept up by a perpetual ſucceſſion of members, 6 
as to continue for ever; of which kind are 2 
mayor and commonalty of a city, the head and 
fellows of a college, the dean and chapter of a ca- 
thedral church. 1 

Corporations fole, conſiſt of one perſon only and 
his ſucceſſors, in ſome particular tation, who arc 
incorporated by law, in order to give them ſome 
legal capacities and advantages, particularly that of 
perpetuity, which in their natural perſons they could 


not have had. In this ſenſe the king is a ſole cor- 


poration : ſo is a biſhop: ſo are ſome deans and 
prebendaries, diſtin from their ſeveral chapters: 
and ſo is every parſon and vicar, Co. Lit. 43 
When a corporation is erected, a name mult be 
* it; and by that name alone it muſt ſue, and 
ſued, and do all legal acts; though a very mi- 
nute variation therein is not very material. 10 
Rep. 33. A corporation aggregate muſt always ap» 
pear by attorney; for it cannot appear in perſon, 


being inviſible, and exiſting only in intendment and 


conſideration of law. 10 Rep. 32. It can neither 
maintain or be made defendant to an action of 


battery, or ſuch like perſonal injuries; for a cat- 


poration can neither beat, nor be, beaten, in it 

body politic. Brol. Abr. 63. Neither can it be 

committed to priſon, for its exiſtence being * 
+ | j 


* + ES 
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ho man can apprehend or arreſt it. Plow. 538. 
And thetefore al ſo it cannot be outlawed ; for out- 
Jawry always ſuppoſey a precedent right of arreſt- 
ing, which has been defeated by the parties ab- 
ſconding, and that alſo a corporation cannot do: 
for which reaſons the proceedings to compel à cor- 
poration to appear to any ſuit by attorney are al- 
ways by diſtreſs on their lands and goods. Bro. Abr. 
11. 72. A corporation, it is ſaid, muſt be ſued by 
original, but cannot ſee the reaſori why they may 
not be ſued by bill ; and care muſt be taken in the 
deſcription of them, as thus : 

The original is to be had of the curſitor, and a 


4 
£8 
* 


1 


! ſummons is taken thereon from the ſheriff directed 
0 to an officer, who may leave ſame with their clerk. 
2 The method of proceeding is exactly the ſame as 
d 2painft peers and members. | 


[f they ſue, they muſt ſue in the name of the cor- 17 they foe, it 
poration, by an attorney appointed under the ſea] of muſt be by at- 


10 the corporation; and the members cannot be wit- 

re nefſes for the corporation. 2 Lev. 232. 236. Str. 

ne 106g. And may ſue in the common form by a- 

of titat, Sc. ye EIS? | h 

Id Ejectment on the demiſe by a corporation aggre- Though in | 
* gate, the verdict was for plaintiff, and error — * 


brought; it was objected that the demiſe is not ſet — 1 * 
fotth to be by deed ; but the judgment was affirmed, they admit the 
for the demiſe is confeſſed to be good by confefling leaie. 
kaſe, entry, and ouſter. 12 Med. 113. | 

An objection was taken at nift privs before Mr. 
Juſtſce Ahur/t of the like nature, and he held that 


Ni- 

10 the leaſe was ſuppoſed, by confeſſing leaſe, entry, 

ap» ind ouſter, Kingſton Aff, 21 George 3. 
on, In ejectment in the common bench, the plaintiff In ee ment the 
and declared upon a demiſe to him by the aldermen and plaintiff declared 
her burgeſſes of Bury St. Edmund, in the county r 


duffolk, and did not ſet forth that it was by deed, or poration, and 
under ſeal of the corporation; upon not guilty 4id not ſet it 
pleaded, plaintiff had a verdi& and judgment; and denn br dead, 


aror was brought in K. B. and the error inſiſted on 3 


bay, that this demiſe was void, becauſe a corpora- held good, 


f B b 2 tion 


1. 
3 


N 
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872 
tion aggregate can do nothing but by deed under 
their common ſeal ; and the caſe of 2 Cre, biz. 
was Cited as parallel, for that was an ejectment for 
tithes, and a verdict for the plaintiff; but the Judg- 
ment was arreſted, becauſe, the plaintiff had not 
declared upon a demiſe by deed, for tithes will not 
paſs without a deed. Sed per Cur. \ Since that caſe 
in 2 Cro. the law is altered as to this point concen- 
ing declarations in ejectment, for now they are h 
grounded on fictions only. Judgment affirmed, . 
Patrick againſt Ball. Carth, 390. : 
n 5 0 l 
| | if 
. Hundredors. . 
What is to be WHERE a robbery is committed, notice muſt be 4 
dope before ſuit. given thereof to ſome of the inhabitants of ſome of - 
the vills near the place where the robbery was com- " 
mitted, to the intent that they may make hue and cry 13 
; and apprehend the robbers; and if any of the robber ,# 
are taken within forty days after the robbery com- * 
1 mitted, and is thereof convicted, then the hundred 1 
| where the robbery was committed ſhall be excuſed: , x 
but if not, then after the forty days are paſt, the * 
party robbed muſt make an oath before a juſtice of fr 
the peace of the county where he was robbed, of £ 
the time and place of the robbery, and of what be * 
was robbed; and that he knew none of the robben, oa 
and then within twenty days after this oath, the K's 
plaintiff, by the ſtatute of 27 Eliz. ca. 13, mult bring ha 
his original writ againſt the hundred. ; B 
Before trial, Upon a trial in this caſe, the party muſt file bis p 
original, and be ſure to have a true copy thereof, « a 
and a witneſs to prove it, whereby it "wy appear to « h 
the. court to be according as the ſtatute direQs ; he * 
muſt alſo have the affidavit, and a witneſs to prove « 0 
the taking of it. m 
: Where a robbery is committed upon a Sunday, ot * 
in the night or twilight, the hundred ſhall not be « ro 
. « no 


chargeable. . 
I | 4 . 


Pundzedozs. „ 


Fer at theſe tim people are ſuppoſed to reſt from their 
labour s. Stat. 29 Car. 2. e. 27. 1 = E ; | 
If an action be commenced againſt hundredors, Suit muſt be by 
the ſuit muſt be by original, and a præcipe is to be briginal. 
taken to the curſitors, and proceed as againſt cor- 
ations. 
To proceed againſt an hundred on the ſtatute of How to proceed, 
hue and cry, 13 Ed. 1. the plaintiff muſt take out 
his original writ, which muſt be teſted forty days 
after the robbery ; which forty days are allowed for 
the hundred to take the thieves, by the ſtatute of 
Minton. 3 Lev. 320. and within a year after the 
robbery. 1 Browne 154. | 
The original writ uſually recites the ſtatute, Th, What the writ 
Br. 141. 2 Saund. 374. 4 Mod. 296. 1 Bro. Entr. ht to recite, 
99. But the recital of the ſtatute is not neceſſary, 
though it muſt ſtate the eireumſtances of the robbery, 
and the plaintiff's compliance with the ſtatutes. 
13 Ed. 1. c. 1.27 Eliz. c. 13. 29 Car. 2. c. 7. 8Geo.2. 
4 16, 22 Geo. 2. c. 24. Viz. That he made hue and 
oy, gave notice of the robbery, deſcribed the felony, the 
time and place of the robbery ; that within twenty days 
be cauſed notice thereof to be given in the London Ga- 
zette, deſcribed the robbers, and robbery therein; that 
ly entered into bond before the ſheriff to the high conſtable 
of the hundred, with condition for ſecurity of the coſts, 
in caſe of being nonſuited, diſcontinuing, &c. that 
twenty days before the iſſuing of the writ, he made 
cath before a juſtice, that he did not know the parties 
who robbed him, and that the inhabitants of the hun- 
dr:d have not taken the robbers, &c. 3 
By the 8 Ges. 2. c. 16. It is enacted, that no Stat, 23 EA. 2. 
„ perſon or perſons ſhall have or maintain any | 
action againſt any hundred, or take any benefit No — Bl | 
dy virtue of the ſaid ſtatutes, or either of them, the hundred in 
* unleſs he, ſhe, or they, ſhall over and beſides the CET. 
notice already required by the laſt of the above , conſtable, A 
mentioned ſtatutes to be given of any robbery, 
with as convenient ſpeed as may be after any 
* robbery on him, her or them committed, give 
notice thereof to one of the conſtables of the 
B b 3 “ hundred, 


E huadred, or to ſome ' conſtable, borſhglger 
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headborough, or tythingman of ſome town, paciſh, 
village, hamlet, or tything near unto the plate 
wherein ſuch robbery ſhall happen, or ſhall 
leave notice in writing of ſuch robbery at 


„ dwelling-houſe of ſuch conſtable, Cc. Seba 


in ſuch notice, ſo far as the nature and circym. 
ſtances of the caſe will admit, the felon or felons, 
and the time and place of the robbery ; and alſo 
ſhall, within the ſpace of twenty days next after 
the robbery committed, cauſe public notice to 
be given thereof in the Londen Gazette, therein 
likewiſe deſcribing, ſo far as the nature and cir. 


cumſtances of the caſe will admit, the felon or 


felons, and the time and place of ſuch robbery, 
together with the goods and effects whereof he, 
ſhe, or they was or were robbed ; and ſhall alſo, 
before any ſuch action be commenced, go before 
the chief clerk or ſecondary, or the filacer of the 
county wherein ſuch robbery ſhall bappen, or 
the clerk of the pleas of that court wherein ſuch 
action is intended to be brought, or their reſpeCtive 
deputies, or before the ſheriff of the county 
wherein the robbery ſhall happen, and enter 
into a bond to the high conſtable or high con- 
ſtables of the hundred in which ſuch robbery 
ſhall be committed, in the penal ſum of one 
hundred pounds, with two ſufficient ſureties to be 
approved of by ſuch chief clerk, ſecondary, 
filacer, or clerk of the pleas, or their reſpectue 
deputies, or the ſheriff of the ſaid county, with 
condition for ſecuring to ſuch high conſtable or 
high conſtables (who are bereby impowered and 
required to enter or cauſe to be entered, an ap- 
pearance, and alſo to defend ſuch action as berein- 
after is mentioned) the due payment of his or 
their coſts, after the ſame ſhall be taxed by the 
proper officer, in caſe that he, ſhe, or they (the 
plaintiff or plaintiffs in ſuch action) ſhall hap- 
pen to be nonſuited, or ſhall diſcontinue bis, 


her, or their action, or in caſe that Judgment 
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« be given againſt ſuch, plaintiff or plaintiffs q 
& N — that a verdi ſhall be 1 agu 
« him, her, or them.“ | e e, | 
2. That when any ſuch bond as above men- The ſheriff to 
« tioned ſhall be entered into before the faid ſheriff, 2 luck 
« ſoch ſheriff ſhall immediately certify the ſame in ko 
« writing to the chief clerk or ſecondary in the 
« court of King's Bench, or his of their deputy, or 
« to the filacer of that county wherein ſuch rob- 
« bery ſhall be committed, or his deputy, in caſe 
« the action be intended to be brought in the court 
« of Common Pleas, or if in the court of Exche- 
« quer to the clerk of the pleas or his deputy : 
« which certificate ſhall be delivered by the party And certificate 
« or partſſs robbed, to the ſaid chief clerk or ſe- to be delivered | 
. & condary, or his or their deputy, or to ſuch fila- gf ooh. 
« cer or his deputy, or to ſuch clerk of the pleas, 
« or his deputy, before any proceſs ſhall iſſue fir the 
« commencement of ſuch ſuit as aforeſaid: and ſuch 
« chief clerk, ſecondary, filacer, or clerk of the 
« pleas, or their reſpective deputies, or the ſaid 
« ſheriff, ſhall not take any greater fee or reward 
for making ſuch bond than 55. over and above 
te the ſtamp duties; nor ſhall any ſheriff take any 
66 2 fee or reward for making, nor ſhall any 
* ſuch chief clerk, ſecondary, filacer, or clerk of 
6e the pleas, or their reſpective deputies, . take any 
« greater fee or reward for receiving and filing ſuch 
certificate than 2 s. 6 d. and ſuch chief clerk, ſe- 
* condary, filacer, or clerk of the pleas, or their 
k vir ag deputies, and ſheriff as aforeſaid, are 
* hereby required to deliver over gratis (upon rea- | 
© {onable — made for that eh all and — jus ph 
* every ſuch bonds to be by them reſpectively 
* taken, purſuant to this preſent act, to the high 
* conſtable or high conſtables to whoſe uſe the 
* ſame ſhall be taken as aforeſaid.” | 
The proceſs ſerved is a copy of the original writ, & 
which proceſs formerly uſed to be ſerved on ſome 
inhabitant of the hundred. But by 8 Geo. 2. c. 10. 
/- 4+ it is enacted, That no proceſs for appear- 
B b 4 ͤance 
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376 Pundꝛedozs. 
High conftable ©& ance in any action to be brought upon the f:- 
1 — © tutes of bub and ery, or either of them, * 
who is to give 46 any hundred, ſhall be ſerved on any inhabitant 
| 8 << thereof, ſave only upon the high conſtable, or 
make das, “ high conſtables, of the hundred wherein the 
| <« robbery ſhall happen; who is required to cauſe 
public notice thereof to be given in one of the 
<« principal market towns within ſuch hundred, 
= «© on the next market day after he or they ſhall be ſerv 
<« with ſuch proceſs; or if there ſhall happen to be 
* no market town within the hundred, then in 
& ſome- pariſh church within the ſame hundred, 
« immediately after divine ſervice, on the $ 
<< next after his or their being ſerved with ſuch pro- 
© ceſs; and he or they is and are hereby impower- 
<« ed and required to enter, or cauſe to be entered, 
« an appearance in the ſaid action, and alſo defer1 
< the ſame for and on behalf of the inhabitants ot 
4e the ſaid hundred, as he or they ſhall be adviſed.” 
Declaration, The declaration need not recite the original at 
| large, R. M. 1654. Mills 26. ; nor more of the f- 
tute than is pertinent to the action, 2 Vent. 215.; 
and muſt conclude contra formam flatuti. Teh. 
116. | ES 
Nn. fac, If the defendants plead, and there is an iſſue, the 
venire facias ſhall be awarded to the next hundred, 
Theſ. Breu. 144. ; but ſee 29 Geo, 2. c. 18. / 3. 
The venire ſhall be awarded de corpore comitatils, ex- 
cept the hundreds againſt which the action is 
brought. 
If judgment be If judgment be given againſt the hundred, the 
given againſt the ſheriff, Cc. upon receipt of any writ of execution 
merit ie the againſt any inhabitant, inſtead of ſerving the ſame, 
the writ to two ſhall cauſe the ſame to be ſhewn gratis to to jul- 
| Juſtices, who are tices of the county, riding, or diviſion (whereof one 
with now Inte to be of the quarum), who are to cauſe ſuch taxation 
Stat, 27 Eliz, and aſſeſſment to be made, and to be levied accord- 
6. 23+ ing to the 27th Eliz. (viz, by the conſtables, &. 
; rateably and proportionably, &c,), in which tay 4 
tion and aſſeſſment there ſhall be provided and in- 4 
cluded, over and above what the coſts and damages 17 
| recovered | 
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recovered by the plaintiff in ſuch action ſhall amount 
to, all ſuch juſt and neceſſary expences, which the 
high conſtable of the hundred hath been at in de- 
ſending ſuch action, claim being made thereto by 
ſuch high conſtable, before the ſaid juſtices, upon 
due notice for that purpoſe given him; and the The moneyto be 
money ſo to be levied, to be paid over by ſuch con- — W why 
ſtable, &c. within ten days after collection, to the j. Aion to the 
ſheriff of the county, to the uſe of the plaintiff in ſheriff for tbe 
ſuch action, for ſo much as his coſts and damages — 
recovered ſhall amount to, and to the uſe of the ſaid * 
high conſtable, for ſo much as his expences in de- 
fending the ſaid action ſhall amount to; of which 
he ſhall give an account, and make proof thereof 
vpon oath, to the ſatisfaRion of the ſaid juſtices, be- 
fore any taxation ſhall be made for reimburſing ſuch 
high conſtable ; and ſhall, in ſuch expences, have 
no further allowance towards paying an attorney to 
defend the ſaid action, than what ſuch attorney's 
bill ſhall be taxed at, by the proper officer of that 
court where the action ſhall be brought, which the 
faid high conſtable ſhall cauſe to be taxed for that 
purpoſe. Stat. 8 Geo. 2. c. 16. . 4. | 
The 7th ſection of the above act provides in what 
manner the conſtable ſhall be reimburſed his ex- 
pences, in caſe the plaintiff is nonſuited, &c. and 
becomes, or his ſureties in the bond, become in- 
ſolvent, 


Proceedings by Original. 


« IT is ordered that from and after the laſt day ys more coſts 
« of this preſent Michaelmas term, in all actions allowed in pro- 
* in which the plaintiff ſhall proceed againſt the an 7 
* defendant by ſpecial original writ, and ſhall re- nt, unleſs the 
cover leſs than the ſum of 50/. he ſhall not, on debt recovered © 
«taxing coſts, be allowed any more or other coſts ** 304 
„khan he would be intitled to, in caſe he had pro- 
„ ceeded by bill (except in ſuch actions in which 
if he could not proceed by bill, or in which any 
5 e defendang 


4 
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CO HY | $6 defendant ſhall be actually outlawed).” R. A 
>. Sh Gn $. 16 12481 Lug ME: at 
Writsby original It is ordered, That original writs which 
to be figned be- law ought to be ſigned by the filacers of this 
fore ſealed by sc“ court, ſhall be figned by the ſaid filacers before 
we kleene ſuch writs be ſealed by the officer of this coun,” 
7 Hil. 31 Car. 2. e 221 
|-writs by ori- lt is ordered, That all writs and proceſſes 
natoughtto be + whatſoever iſſuing upon original writs before the 
_ = 5 appearance of the defendant, ought to be ſigned 
the Glacer, „% by the filacers of this court, according to the 
. - © courſe of this court.” R. E. 32 Car. 2. | 
In common lf you ſue by original, the debt muſt amount to 
caſcs, 10 J. 5 Geo. 2. c. 27. and in order thereto, prepare 
firſt a præripe, which is to contain the whole count 
or declaration, in which muſt be ſet forth the de- 
fendant's gate, degree, or myſtery, and the town, or 
hamlet, or place and county where he is, or was cin · 
ver ſant. 1 
Pirecipe for an Middleſex, (fs.) If A. B. make you ſecure, Ge 
original in cafe, then put, Cc. J. D. late of Weſtminſter in the ſaid 
5 county, yeaman, that he be before us on the mariow 
of All Souls, whereſoever, Cc. to ſhew for that 
whereas (here ſet forth the whole ebunt or declaration), 
and conclude thus: To the ſaid A. B. his damage of 
291" as is ſaid, &c. ON 
This is done on paper without a ſtamp, and taken 
to Mr. Adams the filacer, who will make out the ca- 
pias thereon, to the ſheriff of the county where de- 
tendant is to be met with, But moſtly, for expedi- 
tion ſake, is done by the attorney; pay bim 55. 4: 
for the firſt count, and 13. for every other; ſealing 
74. If there be an affidavit of the debt, the de- 
tendant ſwears it there, or before a judge of the 
jake court, ſheriff for his warrant 23. 4 d. | 
Gopias thereon, } George the third, &c. To the ſheriff of Midaliſer, 
There muſt be a greeting: We command you, that you take J. D. 
Pe e. late of Maſiminſter in your county, yeoman, if be 
Ax. 6d. amp on be found in your bailiwick, and him. ſafely kegp, 
the capias for the fo that you have his body before us on the morcow 
at fled of All Souls, Where ſoever we ſhall then be in Eng- gr 
25 Geo. 3 c. 80, * r land, 
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to anſwer A. B. in a plea, for that whereas, 
* end of the prgcipe) to the ſaid A. B. bis da- 
mage of 59 l. as it is ſaid, and have there this writ. 
Witneſs William earl of Mansfield at ¶gſiminſter, the 
zoth day of June, in the 24th year of our reign. 4 
X. L. attorney, - Jams. 
Bail for 24 4. | | 


There are many notes in the old books reſpecting Az to the h. 


the telle of the original and capias; and there ean be 
no doubt but that they both may be returnable the 
ſame day ( _— you proceed to an outlawry), and 
that the tele o 
the preceding term (though the debt was not due 
till aftex), otherwiſe in a ſhort vacation, an origi- 
nal could not be purchaſed ;, and every writ muſt 
bear teſte at leaſt fifteen days before the return (except 
thoſe mentioned in p. 59), and the morrow of the Aſ- 
cenſion ſhall be a good return, notwithſtanding there 
be not fifteen days between the fourth day of the ſaid 
return, and the efſoign day of the morrow of the Holy 
Trinity. 16 Car. 1. c. 6. / 7. M 
You pay on original writs where the damages 
exceed 40 J. a fine to the ting, in the following pro- 


portions : . 

. a 8 4 7. d. 
From 40 l. to 100 marks = 0 
From 100 marks ta 1001. — o 10 o bias. 
From 100 J. to 200 marks - © 13 
From 1331. 65.84. to 1661. 135. 4d. © 16 ; 
From 1661. 13 5. 4 d. to 200 J. 1 0 o 
And for every 100 marks more o 6 8 
And for every 100l. more - o 10 0 


Every 100 l. pays 105. fine. 


Midler, (fs.) Command 4. C. late of Welt Pracjpe for an 


the capias may be of the laſt day of 


6. 8 Fines to the 


* 


. 


minſter, in the ſaid county, merchant, that juſtly, original io debt. 


Cc. he render to F. B. 1001. of lawful money of 
Great Britain, which he owes to, and unjuſtly de- 
tains from him, as it is ſaid, &c. and unleſs, &c. 


George the third, Sc. to the ſheriff of Middleſex, Copias 


„ 


greeting: We command you, that you take 4. 2 
late 
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1 
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thereon, 


The penalty of 
the bond, 79 


Lia. & pluries, 


| Teſlatum. 
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late of Weſtminſter in your county, merchant, if he 
be found in your bailiwick, and him ſafely keep, ſo 
that you have his body hefore us on the morrow of 
All Souls, whereſoever we ſhall then be in England, 
to anſwer J. B. in a plea, that he render to him 
100 J. which he owes to, and unjuſtly detaing 
from him, as is ſaid; and have there this writ, 
' ' Witneh, Se, | nr 
If it is at the ſuit of an executor or adminiſtrator, 
leave out the words, ©* owes to, and ſay, ** wnjufth 
« detaims.” 
If defendant cannot be taken on the capiat, plain- 
tiff may ſue out an alias, and after that a plurie ; 
only adding the words to the altas, “ as formerh we 
have commanded you; in the pluries, ** as often- 
times cue have commanded you.” 
If defendant cannot be found in the county 
where your firſt writ iſſued, or where you intend trying 
the cauſe, then ſue out a te/tatum capias againſt him 
into that county where he is to be met with, di- 
rected to that ſheriff, and after the words, 4 as f 
e ſaid,” add theſe, © dud our Heriſf of Middleſex, 
* at a certain day now pat, returned to us, that the 
* ſaid A. C. was not found in his bailiwick, aua 
« it is teſiified in cur ſame court before us, that the 
« ſaid A. C. lurks and wanders up and down 
« in your county; and have there this writ,” Mit. 


The tete of the alias is on the guarto die poſ of 
the return of the capias, and the 10% of the pluric 
is the ſame of the alias. 

And NM. B. the teflatum may be had in the fuſt 

inſtance, without really ſuing out the capiats, but 
you muſt pay the filacer for it, who ought to make 


- 


* 
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_ 


it out, to warrant the teſatum. lp 
Theſe writs are taken to the ſheriff's office (if 

| bailable) for warrants thereon, for which pay 25. 4d. 5 

officer for arreſt, 10s. 64. | " 

If they are not bailable, put the Engliſbh notice * 


for defendant to appear, as at the end of a common 
writ, except the words at Weſtminſter,” which 


leave 


* filacer, at the Honourable 
« chambers,” | 


* 
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leave out, and add there, “ whereſcever we ſhall then 
a % in England,” in order to your defence in this | 
ation. The appearance is to be entered eight days Appearance," 
after the return, not the quarto die poſt. 1 ee 
If the defendant appears, then it is done by a 
note thus, and filed with the filacer Mr. Adams, for 
which pay 25. 64. and a memorandum or warrant 
on 2a 25. 6d. ſtamp is to be filed at the ſame 


ume. 
Middleſex, (ſs.) Appearance for A. C. at the ſuit Præcipe for ap- 
J. B. to @ capias returnable en the morrow of All Pearance. 
Souls, whereſcever, &c. FJ. B. attorney. 
Ik it requires ſpecial bail, and the writ upon If fgecial bail, 
which the defendant is arreſted is returnable on whea to be put 
any other return than the fr/t, and the defendant '"* - 
lives within twenty miles of Londan, he has four days 


; after the quarto die poſt, to put in ſpecial bail, and 


if above twenty miles, fix days from the quarto die 
pot, but if returnable on the firſt return, if in Lon- 
dm or Middleſex, four days, country ſix days and 
above twenty miles, 

Bail by original is to be put in, in the county How to put in 
where the capias iſſues, for which purpoſe apply to bal. 
the filacer for a ſhort copy of the capias, and have 
the ſum ſworn to put thereon, then make a note 
for the filacer of the names of plaintiff and defend-. ' 
ant, and alſo the names and additions of the bail on 
a lip of paper thus: Middleſex, ** John Denn againſt 
Richard Fenn, the bail are Thomas Stoul, of, &c. 

« mercer, and Richard Mann of the ſame place, 
« carpenter,” 1 
J. B. attorney. Sworn to 260. 103. 

Take the bail with the filacer to a judge's cham- A memorandum 
bers (in term time he attends there regular), who er warrant is to 
will take their recognizance in double the ſum — 
ſworn to, and pay him 16s. 6d. | defendant, 

Give notice to the plaintiff's attorney the ſame Notice of ball. 
as in common caſes, only ſay, ** put in with the 

Mer, Juſtice Buller's 
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Exception, II plaintiff excepts, he does it in the flater's 


2 : book within twenty days. | 
How te jftify, If there is an exception to the bail, then give 
* notice to juſtify as by bill, and there ate the fame 
days allowed. On the day of Juſtification get 
the filiter to go to /Y/faminſier with his book, 
Counſel to move 105. 64. filacet 758. 6d. court fees 
gs. have affidavit of the ſervice of notice ready, as 
| under title bail. _ HE 
May rule the The plaintiff may rule the ſheriff to return his 
meriff. writ, w bring in the body in the ſame manner as 
by bill, | WEED | 
© May deliver de- The plaintiff may deliver his declaration ge bent 
eliration de bene %, upon the guarto die peſt of the return of bis 
* writ, and defendant has the ſame time to plead 23 
by bill, and file it with rhe clerk of the declarations 
the ſame as by bill. 5G | 
If the action be brought in caſe, then the decla. 
ration runs thus: 
Declaration, Middleſex, (/.) A. C. late of Weſtminſter, it 
: your county, merchant, was attached to anſwer J. B. 
in a plea of treſpaſs on the caſe, and whereupon 
the ſaid J. B. by G. G. his attorney, complains 
for that whereas (to the end of the præcipe as ft 
as the damage), then ſay, and therefore he brings 
« bis fuit, &c.” No pledges are to be added. 
In what county Tf a capias iſſue into one county, and the declz- 
do lay the verve. ration is laid in another, the bail are diſcharged, 
though it is good againſt the principal, 3 Lev. 235. 
245. otherwiſe by bill. | | 
If in debt, bow If the action be in debt, then fay, ** the di- 
geclaration it 1 6 fendant was ſummoned to anſwer,” inſtead of * at 
« gabe. | 


” 


| 

4 

{ 
2 
0 
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Mut pleat now = Defendant formerly was not bound to plea il 

without oyer et he had oyer and copy of the original, if he de- 

e watt mandegit, but how he cannot have it, Rule Tris. 

| 21 G3. and if he demands it, plaintiff ma 

I ſign judgment without giving it, if no plea eo, 
4 1 


4.8 obe If the defendant pleads, he files it (if ſpecial) 


with the clerk of the papers; if general, he — 
| el 


U 


Pzoreedings by Oziginal, ws 
either enter it with the clerk of the judgments in * 
the plea · book there, of deliver it to the attorney: 3 
The clerk of the papers alſo makes up the N 
paper book by original, if there is a ſpecial plea . 
led. | 1 1 
a But the attorney makes up the iſſue if the ple#'When attorney 
be general, or ſuch a plea as need not be filed; in up the 
that caſe he begins with the declaration firſt (ac 
there is no memorandum by original), and it may be 
done without an imparlance (althcngh the plea be of 
a different term to the 1ſſue ), as there is no ſuch thing 
28 2 plea or imparlance roll in this court, nor is it 
error after verdict, for all thoſe things are cured by 
the ſtatutes of jeofails.; the award of the venire 
muſt be thus: Therefore it is commanded to the Veire awarded, 
« ſheriff, that he cauſe to come before aur lord the king, 
« from the day ofg, the Holy Trinity, in three weeks, 
« whereſoever we ſhall then be in England, twelve, 
« &e, by whom, &c. and who neither, &c. becauſe as 
« well, &c.” | | 
In making up the record, put two placitas the How to make up 
ſame as by bill, and begin with your declaration, record. 
2 go to the end of the iſſue (then enter the jurata 
us): "+; 
Middleſex, (f5.) The Jury between J. B. by his Jurata. 
attorney plaintiff, and A. C. late of Weſtminſter 
in the ſaid county, merchant, defendant of a plea of 
treſpaſs on the caſe, is reſpited before our lord the 
king, until from the day of St. Michael in three 
weeks, whereſoever he ſhall then be in Zngland, 
unleſs, Cc. the ſame as by bill. 
The record is paſſed at the ſame place as by. bill, How to paſs 
the iſſue to be entered at the clerk of the umndg- . 
ments, venire and di/tringas are exactly the fame 
(except the return), which muſt be of a general 
return day, ** whereſoever, &c.“ and the defends 
ant's addition muſt alſo be put in (ſo is the writ of 
fabpana) ; venire and diftringas are ſealed, pay 7 d. 
each, ſubpœna is ſigned by Mr, Heberden, pay 15, 84, 
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nen by d- If the defendant ſuffers judgment to 
dune, ſign it on a treble NT . 
1% of on the roll warrants of attorney, and no memoran- 
dum, but begin with the declaration, ſign it at the 
clerk of the judgments, ſame as by bill, make out 

. e inquiry thus: | te oe 2 
Vit of Inquiry, Gorge the third, &c. To the ſheriff of Midi. 
| ſex, greeting: Whereas A. C. late of Weſtminſter 
in your county, merchant, was attached to appear in 
our court before us, to anſwer J. B. of a ple, 
for that whereas (to theend of the declaration) ; and 
it was in ſuch manner proceeded, &c, exaQly the 
ſame as by bill, only make it returnable on a general 
return day, / whereſoever, &c.” pay ſeal only 14, 
The ſheriff executes it, and proceed to [or 
judgment the ſame as by bill, and there is nothing 
further to do with the filacer, the writ of execution 
being only ſealed, pay 7 d. warrant 25. 4d. The 
rule for judgment may be given on the return dy 
(if not on a Sunday), and it expires in ſour full court 

days after . "Se 


Of ſigning a Nonpros for want of De 
claration. | 
IT has been already obſerved, that plaintiff muſ 
declare within two terms next after the return of th 
proceſs; if he does not, defendant may figa his 
5 without giving a rule to declare (except in 
replevin). | 
As yet of the term of the Holy Trinity in the twenty- 
th year of the reign 7 king George the third, 
Witneſs William earl ef Mansfield. | 
Men- pros for not iddleſex, (ſs.) J. B. puts in his place J. C. 
declaring, his attorney, at the ſuit of A. B. ina plea of treſpals 
br r 6) J. B 00 0 88 
th To be figned on iddle RK, „ . . late oz C. mer, aC» 
Doodle 21, 64. cording 5 * of the 422 in ſuch caſe made 


ort fers. and provided, was ſerved with a writ of our lord 


—_— a> as a» oc .i.co 


XY = 
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Proterdings by Original. 36. 
| * 


the king, called a ſpecial capias ad reſpondendum, WA 
iFued out of the court of our ſaid lord the king, 2 
before the king himſelf, directed to the ſheriff of 2 
Middlefex, returnable in fifteen days from the day 

of Eaſter, whereſoever. our ſaid lord the king ſhould 

then be in England, to anſwer A. B. in a plea of 

treſpaſs on the caſe upon promiſes, to the dama 

of the ſaid A. B. of 40 J. And the ſaid A. B. at 

that day appeared by F. J. his attorney, according. 

to the form of the ſtatute in ſuch caſe made an 

provided, &c; (the ſame as by bill). 

If you ſhould have occaſion to amend by origi- * = ooagg 
nal the declaration, you apply by ſummons as by OO 
bill, which the judge will order on the ſame terms 
as by bill. If error is afterwards brought, then 
you muſt petition to the maſter of the rolls, where- 
in you ſtate the proceedings, and the alteration to 
be made; if it be too large, you may apply for a 
new original. 3 

Suppoſe the damages are not ſufficient, then pe- 
tition to amend as follows, naming the cauſe. 

To the Right Honourable the Maſter of the Roll: 

The humble Petition of the Plaintiff A. B. 
Humbly ſbetueth, | OM 

THAT in Hilary term, in the twenty-ſecond Petition to 


Ae 
r 
. 


, year of the reign of his preſent majeſty, your zend an 


petitioner commenced an action at law in his __ 


majeſty's court of King's Bench, by original writ, 
returnable in eight days of St. Hilary, whereſo- 
ever, Cc. on a promiſſory note of hand for the 
ſum of 2547. drawn by the defendant, payable 
to your petitioner or order, with intereſt, and 
which note bears date the 2oth day of December 
1700, and your petitioner hath laid his damage to 
2601, | 


That the ſaid defendant appeared in Trinity term hp 
laſt paſt ; your petitioner hath ſigned an interlocu- 
tory judgment for want of returning the paper- 
dook, and hath given notice of executing a writ of 
inquiry of damages for the third day of November 


inſtant. 
Cc That 


386 Proceedings by Original, 


That by the great delay made on the part of the 
_ defendant, your petitioner's debt, with interes 
amounts to 296 1. which exceeds the damages lai 
in the ſaid original writ, and that in conſequence 
thereof your petitioner hath not as yet executed his 
writ of inquiry. 0 
« Your Petitioner, therefore, moſt humbly pra 
4 your honour, that the curfitor may be dired. 
« ed to amend the original, by ſtriking out 
* the words 260 J. and inſerting in the ſtead 
© thereof the words 3001. 1 
Aud your petitioner ſhall ever pray, &ec. 
Take this to the ſecretary's office in the rolls, pay 
55. 6d. carry it to the curfitor with the original, be 


will alter, and get it reſealed, pay 45. 64. 


Proceeding to Outlawry. 


F the defendant is out of the kingdom, or ab- 


| ſconds from being taken, the plaintiff may pro 
cced to an outlawry againſt him. 
If formerly only lay for treaſon and felory, but 
now by the ftat. of 19 Hen. 7. c. 9. prov of 
% outlawry may be ſued as well in actions upon the cat, 
« as in actions of treſpaſs or debt, vide 25 Eu.) 
c. 17. but it lies in no caſe but where a chin 
„ ES: OO 
| Ontlawry in Outlawry, in civil actions, is conſidered as in the 
civil actions. nature of civil proceſs, to compel an appearance 
to the ſuit ; or if after judgment, to procure {ati 
faction. The fotfeiture, though nominally to the 
king, yet in truth goes to the plaintiff towards piy- 
ment of his demand. If the outlaw appears, de 
pays all the coſts, puts in ſufficient bail, and does 
every thing he can to put the plaintiff in as good! 
condition as he would have been in originally; « 
if, after judgment, the outlaw pays the debt 3nd 
coſts, the court reverſes the outlawry upon motion, 


without any writ of error. The form of wy 
yer 


Dutlawry, 


verfal always is, For the errors affigned; and other 
« errors appearing upon the record, although there 
js, in truth, no error at all. 4 Burr. 2549+ 

This mode of proceeding is uſed, as well where, 
in an action againſt two, the one is arreſted, and 
the other cannot be found, for you cannot declare 
againſt them ſeparately, therefore the other muſt be 
outlawed ; in order to take care that the bail of the 
one be not diſcharged, at the end of the ſecond 
term of the return of the writ, get a rule to declare 
apainſt him, ſerve it on his attorney, and continue 
ſo to do from term to term, till the other comes 
into court, or is outlawed ; you tell the clerk of 
the rules you are proceeding to outlawry, as the rule 


* * 


is out of the common form. Ab | a 
The firſt thing you prepare is an affidavit of the How to proceed, 
debt; (if you mean to hold him to bail) then make a 1 
precipe for the original as before, and take great eare the debt is 10. 
that the debt accrued due before the. teſle of it, or upwards). 
otherwiſe it will be bad; but if you do not hold 
him to be bail, then make a precipe only, carry it 
to the filacer, Mr. Adams, pay him for ſame, and 
the fine to the king as before; he will make out a A memorandum 
capias, alias and pluries thereon, and the capias gl for phise f 
ought to be teſted on the guarta die poſi of the re- on a 47, 6 d. 
turn of the original, the alias of the capias, and ſtamp. 
the pluries of the alias, they are to be ſealed; then 
leave them with the ſheriff of the county where the 
venue is laid for a return of nen eff inuentus; pay 15. 
each; when the ſheriff has returned them, take - 
them to the filacer, who will thereupon make out 
an exigent and proclamation ; the finſt of which re- 
* quires the ſheriff to cauſe the defendant to be demanded 
er exatted, in five county courts ſucceſſively, to 
" render himſelf, and if he does, then to take him, as 
ix a capias,” | | 
* The ſecond commands the ſheriff of the county, 
a wherein the defendant dwells, or laſt dwelt, to make 
1 three proclamations thereof in places the meſi noto- 
\ ſows, and moſt likely to come to his knowledge, 4 
| , ” GWEN c. 4. 


When to have 
an allocatur. 


2 Hale P, E. 
cap. 201. 


How to proceed 
upon the capias 
utlagatum. 


Tranſcript, 


Dutlawru. 


& 4. 31 Eliz. c. 3. This writ is to bear 1%, a 
return the ſame as the writ of exigent, and to be 
ſent to the ſheriff where defendan. dwells, or wa 
laſt reſident, for a return, 

If there are not courts ſufficient between the 
teſle and the return of the exigent, you muſt have a 
allecatur exigent, allowing as many exactions of the 
defendant as there are between the tte and return, 
and demanding him again to appear ; and upon the 
allocatur, if there are not five exaQions returned, 
muſt have another, which the filacer alſo miles 
out, But if any county-day be paſt between the 
laſt of the former county-days and the return, 0 
allocatur ſhall iſſue, but you muſt have a new nig, 
for the demand of the party muſt be at five county. 
courts ſucceſſively held one after another, without 
7 court intervening. Plow. Com. 371. ö. 

f the defendant does not appear at the return of 
the exigent or allecatur, by putting in bail, or filing 
a common appearance (as the caſe requires), then 
ſue out a capias utlagatum, ** which it to extend 1j th 
« goods and chattels, lands and tenements of defendan, 
« and to take his body alſo” if he be taken, he 
gives bail as hereafter ; if goods, Wc. be taken, 
get the ſheriff to take an inquiſition thereon (but 
no notice is requiſite ta be given), produce wits 


neſſes before the ſheriff to prove deeds, or any other 


thing taken, that they are the defendant's, and u 
appraiſer who has made appraiſement thereof to prore 
the value, | 

As ſoon as the capias utlagatum is returnable, g 
it from the ſheriff, take a copy for yourſelf, eim 
it to the filacer, and he will make a tranſcript 
thereof, which take and file with your clerk in court, 
in thè Exchequer office, King's-bench- walks. Upon 
receipt of it, he will make out a venditioni expons, 
directed to the ſheriff, to ſell the goods and chattel 
appraiſed, and found upon the inquiſition. 


How to procces If the plaintiff gets a friend to take them at the 


aiter Geriff's 
return, 


appraiſed value, pay the money to the ſheriff, who 


will make a bill of ſale of ſame; * 


Outlawry, e. 


the venditioni exponas, Which is filed with your clerk 
in court. The ſheriff expects, in theſe caſes, 
an extra fee, and he is to be paid his poundage 


prepare petition to the lords of the Treaſury, . proy- 
« ing that the money levied, and in the hands of the 
« ſheriff, may be paid to the plaintiff, towards ſatiſ- 
« faftion of his debt and coſts 3” a certificate of the 
tranſcript muſt be certified by the clerk in court 
under the petition, which leave at their office; 
(a fee extra is requiſite to their clerk for expedition); 
their anſwer is ** @ reference to Mr. Chamberlaine, 
* their ſolicitor,” of Lincoln's-ino, who will, with 
great expedition, on requeſt, order yqu to appear 
before him, ta make out the plaintiff's demand; he 
will require an affidavit of the plaintiff, ſworn before 
a judge, tagether with an affidavit of his having paid 
his ſolicitor the coſts, as by the bill of coſts an- 
nexed, V. B. If the action be upon notes, bills, 
or other ſecurities, he will require them to be pro- 
duced before him, and, upon his report, what 
there is due for the debt, and perhaps he may report 
the coſts (for ir is diſcretionary, they being given by 
the lords) ; then file the ſame with the clerk of the 
Treaſury, and get him to procure the king's ſign 


NSD D777 -.=xOO 


—S C5 


a7 


| a0 manual, for the attorney general to conſent on 

rot your motion, “ that the money may be paid over 

#* to the plaintiff;“ after the king's ſign manual is 

of obtained, give brief to counſel, with half a guinea, 

arc to move the court of Exchequer, ** that the money 

my * returned upon the venditioni exponas by the 
? 


* ſheriff of Middleſex, be paid to the plaintiff ;" 
x alſo give brief to the Attorney General to conſent ; 
* pay him two guineas, clerk 2 4. 6 d. and on ſuch 

motion and conſent, the court will order it to be 
pad accordingly, 

But if the ſum levied exceed not the ſum of 50 J. 
there needs no application to the Treaſury ; for the 
wurt of Exchequer, upon reading the return of the 

Cc 3 venditioni 


taken in poſſeſſion he will affign ſame, and return 


339 


\ 


thereon. h 
If the debt be above 501. and not otherwiſe, then peticion, G. 


If;0/, only, then 
no need for the 
king's figa ma- 
neal, 


| 468 


Clerk in court 
araws up order, 
and makes out a 
' ſubparna, if the 
money is not 
paid, move court 
for an attach · 
ment. 


Exigent. 


Preclamation, 


2 Hufting to 
huſting. 


England, to anſwer to A. B. in a certain plea af 


Outlawry, 
venditioni exponat, will, upon motion of your coun - 
ſel only, order it to be paid. 

The clerk in court then will draw up the order, 
and ſeal a ſubpœna at the ſame time for the ſheriff 
to pay the money to plaintiff forthwith, which 
plaintiff may demand at the ſheriff's office, and if 
not paid, may move for an attachment againſt 


m. | 
George the third, &c, To the ſheriff of Middleſex, 
—_—_ We command you, that you cauſe C. D. 
te of Weſtminſter, in your county, Merchant, to be 
demanded from [if in London, ſay, huſting to huſt- 
ing], county court to county- court, until, accord- 
jng to the law and cuſtom of our kingdom of Ex- 
land, he be outlawed, if he does not appear ; and 
if he does appear, then take him and ſafely keep 
him, ſo that you may have his body before us, 
on whereſoever we ſhall then be in England, 
to anſwer to A. B. of a plea, for that whereas, (here 
inſert the whole præcipe) to the ſaid J. his damage 
of 600 J. as it is ſaid, and whereupon you did in 
laſt paſt (the return of the pluries) make te- 
turn to us, that the ſaid C. D. was not found in 
your bailiwick; and have you there this writ, 
Witneſs, Oe. Adam. 
To be ſigned by the filacer, pay him according to 
length, and ſeal 7 d. 8 
. George the third, &c, To the ſheriff of Midi: 
ſex, greeting: Whereas, by our writ, we lately 
commanded you, that you cauſe C. D. late of tht 
pariſh of in your county, Merchant, to be de- 
manded from * county-court to county-court, until 
according to the law and cuſtom of our kingdom of 
England he be outlawed, if he ſhall not appear; 
and if he ſhould appear, then that you ſhould take 
bim and keep him ſafe, ſo that you may have bim 
before us on  whereſoever we ſhall then be in 


<> U lt . 


treſpaſs on the caſe, to the damage of the ſaid 4: 
of 6001, as is ſaid; We command you, that 3c 
cording to the ſtatute made in the 3 ff year of the 
0 "be F, ; 5 | P . : reign 


 Nutlawry, 


reign of Elizabeth, late queen of England, you 
cauſe the ſaid C. D. to be proclaimed three ſeveral 
days, according to the form of the ſaid ſtatute, one 
of which proclamations to be made at or near the 


moſt uſual church door of the pariſh where the ſaid 


C. D. is an inhabitant, that he render himſelf to 
you, ſo that you may have his body before us at 
the aforeſaid time, to anſwer the ſaid A. B. of the 
plea aforeſaid, and have there this writ, Witneſs, 
William earl of Mansfield, &c. Adams. 
To be a'ſo ſigned by the filacer, pay him 7 s. 
ſealing 7 d. 3 
George the third, &c. To the ſheriff of Middle- 


ſex, greeting: We command you, that you omit 


not by reaſon of any liberty in your bailiwick, but 
that, by the oath of good and lawful men of your 
county, you diligently inquire what goods and 
chattels, lands and tenements, C. D. late of the 
pariſh of in your county, Merchant, hath or 
had in your bailiwick the day of 


was outlawed in your county, at the ſuit of A, B. 
in a certain plea of treſpaſs on the caſe, to the ſaid 
A. B. his damage of 600 J. as you have returned to 
us ſome time Thos, and by their oath cauſe the 
ſame to be extended and appraiſed, according to 
the true values thereof; and what you find by that 
Inquiry take into your hands, and keep ſafe, ſo that 
you anſwer to us the values and ifſues thereof; and 
having ſo extended and appraiſed the ſame, what 
you ſhall have done herein, make known to us on 

whereſoever we ſhall then be in England, 


diſtinctly and plainly under your ſeal, and the ſeals 


of thoſe, by whoſe oath you ſhall have made the 


extent and appraiſement, and for that the ſaid C. D. 


conceals himſelf, and runs up and down from 
place to place in your county, in contempt of us, 
and in prejudice of our crown, as we are informed : 
We command you that you take the ſaid C. D. 
whereſoever he be going in your county, as well 
within a liberty as without, and keep him ſafely, ſo 

C04 that 


luaſt The day he was. 
paſt, or at any time afterwards, on which day he 9%*v<d 


392 | NOuntlawry; 


that you may have him before us at the aforeſi] 
time, to do and receive what our faid court before 
us ſhall in this caſe determine; and have you there 
this writ. Witneſs, &c. | Adam, 
To be ſigned and ſealed; pay ſigning 4.5. ſeal 74 
3 warrant to the ſheriff, 23. 4d. g 

bat debts re When the outlawry is returned on the exigi facia, 
— 3 by the ſheriff, and 3 in court, — 
Pia utlagatum, may be taken out againſt the party outlawed, either 
. $nd how the general to arreſt the body, and extend the good, 
8 and lands, as alſo debts and choſes in action be- 
can only take longing to the party outlawed ; and when ſuch 
the profits of the jnquiſition is returned by the ſheriff, a tranſcript 
= of the outlawry and inquiſition is returned into the 
Exchequer, and thereupon if any debt be returned 
due from any one to the outlawed, on application 
to the Exchequer, a ſci. fa. iſſues to ſuch perſon to 
ſhew cauſe, why the king ſhould not have ſuch ſun 
found due on the inquiſition to the outlawed ; for 
when the inquiſition has returned the outlawed to 
be poſſeſſed of any goods or lands, the property of 
thoſe goods belongs to the king, ſince the outlawed 
being out of the king's protection, cannot enjoy 
any thing, and the profits of the land are to be 
ſeized into the king's hands; but the lands them- 
ſelves are not forfeited, unleſs it be in capital caſes; 
but in other caſes the profits are ſeized whilſt the 
party continues outlawed ; and therefore the tran(- 
cript of this record is ſent into the Exchequer, that 
the court of ordinary revenue may have it in charge; 
but the court of Exchequer uſually grants a cuſladian 
to ſuch perſon as ſued the outlawry. Hard. 422. 

Carth. 441. Yelv. 19. 2 Vern. 314. 


To the Right Honouratle the Lords Commiſſioners of bi 
_ Majeſty's Treaſury. 

The humble petition of A. B. 

Shaweth, | 


Petirion to he. That C. D. late of Merchant, being juſtly 
lords. indebted unto your petitioner, in the ſum of 


upon 


' Qutlawry, 


romiſſory note of hand, bearing date the 
—＋ June 711. and alſo in 204, for goods 
ſold and delivered to the ſaid C. D. your peti- 
tioner was obliged to outlaw him for the recovery 
thereof. EG ; 
That a writ of ſpecial capias utlagatum having 
iſfued againſt him, out of his majeſty's court of 
King's Bench, at Meſiminſier, at the ſuit of your 
petitioner, an inquifition was taken thereon by 
the ſheriff of Middleſex, whereby certain goods and 
chattels to the value of 80/, (here ſet forth the goods, 
c. as in the inquiſition) were by the ſaid ſheriff 
ſeized, *and taken into his majeſty's hands ; which 
writ and inquiſition being tranſcribed into his ma- 
jeſty's court of Exchequer, at Weftminſfter, a writ of 
venditioni exponas duly iſſued out of the ſaid court, 
whereon the ſaid ſheriff hath returned, that he hae, 
by virtue thereof, ſold the goods and chattels in-the 
ſaid writ mentioned, for the ſum of J. being 
the deareſt price he could get for the ſame; which 
monies he had before the barons of the king's 


ed Exchequer at Weſtminſter, at the day in the ſaid 
of writ mentioned, ready to be paid to his majeſty's 
be uſe. | 

m- That as your petitioner has been at great ex- 
es] pence in the ſaid proceedings, and as his majeſty is 


not concerned in intereſt, but his name only made 

uſe of by your petitioner for the recovery of his 
ſaid debt: 

« Your petitioner therefore humbly prays your 

* lordſhips, that his majeſty's attorney ge- 

„ neral may be authoriſed to conſent on 

** behalf of his majeſty, that the ſum of 

W J. may be paid to your petitioner - 

towards fatisfation of his ſaid debt 

„ and coſts, 


And your petitioner ſhall ever pray, &c. 


George the third, a tranſcript of an outlawry was 
* returned and filed in this court, againſt C. D. 


«© late 


* Theſe are to certify, that in term, in the Certificate ofthe 
* 22d year of the reign of his preſent majeſty king d in coupe 


Putlawry. 


& late of, c. Merchant, outlawed in Middleſex, 4 
the ſuit of A. B. in a plea of treſpaſs on the caſe, 
«© by which tranſcript it does appear, that ſever:] 


„ goods and chattels of the ſaid C. D. were ſeized 


Affid vit. 


Upnnappearance 
by attorney to 
the capias utla- 
gatum, outlawry 
may be reverſed, 
except where 
ſpecial bail is 
required, . 


Where ſpecial 


bail is required, C 


bend to be siven 


to the ſheriff. 


into his majeſty's hands by William Gill, Eſq, 
„% and William Nicholſon, Eſq. then ſheriff of the 
% ſaid county of Middleſex, by virtue of a' ſpecial 
% capias utlagatum, in che ſaid tranſcript ſpecified: 
« And I further certify, that a writ of venditioni er. 
% ponas has ifſued, for ſelling the ſaid goods and 
66 chattels ſo ſeized, whereon the ſaid ſheriff hath 
«© returned, that he hath ſold the ſame for the ſun 
66 of * 5 
: A. B. plaintiff, 
In the King's Bench, and 
| | C. D. defendant, 

A. B. of, c. make:h oath and ſaith, That the 
above named C. D. is juſtly and truly indebted 
unto this deponent, in the ſum of accordi 
to the annexed account, and alſo in the further 
ſum of 23/. for coſts paid to Mr. G. C. this depo | 
nent's ſolicitor, in proſecuting the outlawry in this 
cauſe, againſt the ſaid C. D. 

The order for payment of the money, and the 


ſubpana are made out by the clerk in court. 


By the 4th & 5th of V. & M. c. 18. . 34 
No perſon who ſhall be outlawed in a civil (uit, 
„ ſhall be compelled to come into, or appear in 
„ perſon in this court, to reverſe ſuch outlawry, 
* but ſhall] or may appear by attorney, and reverle 
© the ſame without bail in all caſes (except where 
« ſpecial bail ſhall be ordered by the ſaid court): and 
« if any perion be outlawed and arreſted upon any 
& capias utlagatum, it ſhall be lawful for the ſheriff 
(in all caſes where ſpecial bail is not required), 
to take an attorney's engagement, under his 
* hand, to appear for the ſaid defendant to reverſe 
„the ſaid outlawries, and thereupon to diſcharge 
„ the defendant from ſuch arreſts: And in tho 
* caſes where ſpecial bail is required by the = 

5 coun 


Outlawrp. 


« court, the ſaid ſheriff ſhall and may take ſecurity 
« of defendant, by bond, with one or more ſurety, 
« in double the ſum, for which bail is required, and 
« no more, for his, her, or their appearance, by 
« attorney in the ſaid court, at the return of the 
« (aid writ, and do and perform ſuch things as 
« ſhall be required by the ſaid court; and after 
« ſuch bond taken to diſcharge the defendant from 
« ſuch arreſſ.“ f 
« Tf any perſoß ſhall not be able within the re- Perſons taken tg 
« turn of ſuch writ to give ſecurity as aforeſaid (in — 2 
« caſes where ſpecial bail is required), ſo as he or ing ſecurity after | 
« they are committed to gaol for default thereof, the return of the 
« that whenſoever the ſaid priſoner or priſoners * 
« ſhall find ſufficient ſecurity for his or their ap- 
« pearance, to the ſheriff, by attorney, at ſome 
« return of the term then next following, to 
« reverſe the ſaid outlawry, and to do and perform 
« ſuch other thing and things as ſhall be required 
« by the ſaid court, ſuch ſheriff ſhall diſcharge the 
« defendant out of priſon.” Jia. 


Of appearing by the Defendant before the 
Quintus Exactus upon the Exigent ; or 
upon the Capias Utlagatam, | 


Ir the party defendant appears before he is re- Appearance be- 
turned outlawed, he does it upon the exigent (and fore the guiatss 
if no bail is required in that caſe), he enters the 
appearance with the filacer, Mr. Adams, the ſame 
as upon a ſpecial capias, who thereupon makes out a 
ſuperſedeas to the ſheriff, to ſtop all further proceed - 
ings, he ſigus it; pay 38. 10d. and for ſeal 7 d. 

[f it is bailable, then you muſt perfect the bail If bailable, 
by giving notice two days before, excluſive, to the 
plaintiff's attorney of the names and places of abode 
of the bail, and the time of juſtifying ; beſpeak the 
book of the filacer, to go to We/tminſter for that 
purpote, who enters and takes the bail in the uſual 
manner 


—_— Dutlawry, 
manner (though you may put in bail firſt at a judge 
chambers, and give notice of juſtifying after) ; mo- 
tion by counſel for that purpoſe 10s. 6d. Fila 
if put in at We/lminfler, 11. aliter at chamber 
16s. 64, and for the juſtification 7 s. 6 d. court fees 
9s. rule for the allowance of the bail 45. As ſoon 
as bail is complete the filacer makes out the fuperſes 
deas, which deliver to the ſheriff, who returns the 
allowance upon the exigent in this manner: 

Return, I have altogether ceaſed from executing this writ, 

. % having received his majeſ/ly's writ 7 ſuperſedeas for 
« that purpoſe.” The anſwer of, &c. 
Pay the ſheriff for the allowance 2 5. 4 d. 

The filacer, if he goes to Y/efminſier, charges 

3 Ba d. for his attendance extra to put in bail, or 
u 11. 

How to put in If it be upon meſue proceſs (and no bail required), 

bail, to reverſe then upon entering a common appearance leavin 

3 ao with him a memorandum or warrant on a 21. 6 

arrelt, ſtamp, with the filacer, and getting his certificate 
thereon, a judge at his chambers will grant an order 
to reverſe the outlawry, 

Where bail is But if ſpecial bail is required (upon |; 

; required after it ſame), you may move the —_ to 338 


1 lawry directly after juſtification; but if done after, 


the outla way. it muſt be moued, on an affidavit made of perfefiing 
e the bail,” and muſt be on payment of coſts 
taxed. | 


If goods betaken, If the goods of the perſon outlawed be taken by 

after reverſal, de- . 

fenden Mal de the ſheriff, and after the outlawry is reverſed by 

refiored to them · Writ of error, the defendant ſhal] be reſtored to the 

goods again, becauſe the ſheriff was not compella- 
ble to ſel] theſe goods, but only to keep them to the 
uſe of the king. 5 Co. 90. 1 Roll. Abr. 778. Cn. 
Eliz. 278. 2 Jon. 101. 

If ſale is made, If a ſale be made of the goods under the capias 

then ” ſhall utlagatum, the defendant will be entitled to the 

r Fro monies ariſing by ſuch ſale, after deducting the en- 
pences and fees; if a term is ſold, he ſhall only be 
entitled to the money ariſing by the ſale, Cro. Elia. 
27 8. Eyre V. Mood ſina. 


But 
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But it is ſaid, if the defendant ever lets the pro- Goods ſeired in- 
ceedings get into the Exchequer, although he re- er Fan, 5 
verſes the outlawry upon bail, yet they cannot proceedings are 
make reſtitution ; for that the court of King's Bench got into the Exe 
cannot ſend a wtit the tteaſurer, and the court bes (Sort 
of Exchequer have no record before them to iſſue recituiion after 
out 4 warrant - for reſtitution, 5 Mod. 61. It is reverſal. 
ſaid in the ſame book, that as ſoon as the writs 
are delivered to the officers of the Exchequer, 
viz, the treaſurer, the property is altered, and 
the officers become debtors to the parties. 2 H. 7. 

Ilia. a | 

The defendant cannot be taken on a Sunday Defendant can- 
upon a capias utlagatum. Stat. 29 Car, 2. c. 7. ——_— * 
though the court will not attach the ſheriff, but : 
leave the defendant to his remedy given by the 
ſtatute, | 
It is ſaid that ſpecial bail ought to be given up- amavit moſt 
on an outlawry without an affidavit of the cauſe de made and 
of action filed, becauſe the cauſe of action is ex- ede * 
preſſed in the writ; but this never can be law, for e 
an original cannot iſſue returnable in this court 
without the cauſe of action is ſpecially ſtated, and 
the debt muſt amount to 10/7. 5 Gee. 2. c. 27. and 
the 12 Geo. 1. c. 29. requires an affidavit of the 
debt in all caſes to hold bail; and though the 
capias utlagatum is not marked for bail, yet the 
ſheriff cannot diſcharge the defendant without a 
fuperſedeas firſt had and received, 13 Car. 2. Stat. 2. 

J. 4. vide 3 Burr. 1484, 1920. | 

Since the 4 & 5 W. & M. a writ of error to 1! error be 
reverſe the outlawary in civil caſes, is' ſeldom heard brought for 
of ; but in caſe error be brought through, or by wn FO 
want of proclamation, ** bail muſt be put in before defendant muſt 
* the allowance, not only to appear and anſwer the but in ball, wot | 
* plaintiff in the former ſuit, in a new action to be . Ef in 
* commenced by him for the cauſe mentioned in the firſt the former ſuit, 
action, but alſa to ſatisfy the condemnation, if the but to a new one- 
* plaintiff ſhall begin the ſuit before the end of two 
* terms, after allowance of the writ of error, or 


©& other 


No quaſhing 
| reverſal 


writ til 


How to obtain 


the writ, 


Pail on capias 
wilagatum not 
| liable to the 

debt, but may 


render, 


.,” 
k 


Nea- pros. 


Dutlawry, 


. <6 otherwiſe-avoiding of the ſaid outlawry,” . 31 Eli 


©o 3. ſ. 3. = 
Pending a writ of error to reverſe an 2 


* on meſne proceſs, the defendant moved to qu 


the writ, becauſe his bail was given; but the court 
ſaid, this is never done till the outlawry is reverſed; 
and we take bail to appear to an original to he 
brought within two terms, and ſo it was done in 
this caſe. Str. 951. 

The curſitor makes out the writ of error, after 
it is allowed by motion, take the rule to him for 
that purpoſe, the writ is returnable in this court, 
If the plaintiff does not appear and confeſs the 
errors, the defendant muſt ſue out a ſci. fa. ad audin- 
dum errores, and upon two nibi returned, the court 
will reverſe the outlawry of courſe ; but if he does 
come in, and does not confeſs the errors aſſigned, 
but joins in error, the defendant muſt make up the 
error-books, and go to argument and judgment a 


In othet caſes of error. 


Bail were formerly held to be anſwerable 
for the debt, upon a capias utlagatum, but now 


they may render the defendant, upon a late deter- 


mination, 

If a perſon procures another to be outlawed 
clandeftinely, who appears openly and in public, 
the court will, on motion, oblige ſuch perſon who 
procures the outlawry, to reverſe the ſame at his 
own coſts ; but if it appears that the party outlay- 
ed had lurked backward and forward between two 
counties, and that the perſon procuring the out- 
lawry had dealt openly, and had been regular in 
ſending down the proclamations to the ſheriff of the 
county where he ſometimes reſided, the court wil 
not interpoſe in this ſummary manner, but leare 
the party to his ordinary remedy by plea or writ d 
error, 2 Vent. 46. 2 Fon. 211. Comb. 19. 2 Gal. 


499- 
The plaintiff cannot be nonproſſed after the out- 
lawry reverſed, for he cannot loſe that writ which, 


by reverſal, is become void. Pract. Reg. 271 0 


7 x aw_k. . a Ls. 


= 
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Of declaring after Outlaury. 


Taz declaration, after reverſal or ſuperſeding of 
the outlawry, has no need to be laid in the ſame 
country in which the former original was made. So 
held on demurrer. 3 Lev. 245. 
Where the original and outlawry were in London, 
and on the reverſal of the outlawry, the plaintiff 
declared in Suſſex, on which it was infiſted that, the 
original being laid in London, the plaintiff could 
not declare in the action in another county, though 
the cauſe of action was tranſitory ; but the pro- 
thonotaries certifying, that the courſe of the court 
was, that although the original he laid in London, 
for the expediting the outlawry, yet when the de- 
fendant comes in, the plaintiff may declare againſt 
him in any other county, be the action local or 
tranſitory: And the Stat. 21 Fac. I. c. 16. /. 4. 
giving the plaintiff generally a power to commence 
a new action or ſuit, within a year after the out- 
lawry reverſed, the plaintiff may do it in this caſe, 
to warrant his declaration delivered within the 
_ of the court. And the plaintiff had judgment, 
2 Cromp. 70. | 
By the 21 Fac. 2. c. 16. /. 4. it is enacted, . That If defendant be 
if in any action brought by original, and the de- 2 — 
e fendant therein be outlawed, and ſhall after re- pagers —— 
* verſe the outlawry; that then the plaintiff, his tiff may com- 
„ heirs, executors, or adminiſtrators, as the caſe po orange ne 1 
“ ſhall require, may commence, a new action or year we ſuch 
© ſuit from time to time, within a year after ſuch judgment of out- 


* Judgment of outlawyy reverſed, and not after,” IDW — 


Upon ſuperſeding the exigent, if plaintiff delivers superſeding the 
a declaration, there ſhould be a notice to plead, and **igent, a decla- 
a rule given to plead, before judgment for want of dee men bes“ 
a plea can be ſigned ; and defendant has in ſuch rule to'plead 
Cale the ſame time to plead as in other caſes. siven. 


Out- 


Dutlawrp. 


Outlawry after Judgment, 


N. B. This means IF you have judgment againſt a man that lurks in 
3 the action ſeveral counties, in regard you cannot regularly 
2 by have execution againſt him in more counties than 
one at one time, the beſt way is to ſue him to out. 
lawry after judgment, for then you may take out 
as many writs of capias utlagatum againſt him 
as you pleaſe, and this for a ſmall charge; be. 
ſides, it ſaves you the charge of reviving the judy. 
ment by ſcirg facias after the year, and you have 
an exigent immediately after the return of the a. ſa, 
without an alias and pluries, and it is ſaid, without 
a writ of proclamation ;| but I think otherwiſe; 
and the ſuit muſt have been by or:ginal, or it will 
not lie, | 
The method, Firſt, ſue out a ca. /a. for the debt and coſts, 2 
the caſe is, into the ſame county where the aQion 
was laid, and get non eff inventus returned by the 
ſheriff; then carry ſame to Mr. Adams, who will 
make out an exigent thereupon, which muſt be de- 
livered to the unſheriff, to be returned as othes exi- 
gents are. | 
The exigent being returned, the filacer will make 
out a capias utlagatum into as many ſeveral counties 
as you will, either in England or Wales, general or 
ſpecial; and if the defendant be taken, he cannot be 
diſcharged without ſatisfaction to the plaintiff or 
pardon of the outlawry, or reverſing the ſame for 
| ſufficient error. 


— 4 


Infants, 


dſt friend 


Infants ; 
IV the common law, a male or female is called 
D an infant till the age of twenty-one years. 


Co. Litt. 171. b.; but by the civil law the age of 


ſeventeen years. id. 


An infant may, bind himſelf to pay for his ne- In what caſes he 


cefſary meat, drink, apparel, neceſſary phyſick, and arena 


ſuch other neceſſaries, and likewiſe for his good 


teaching and inſtruction, whereby he may profit. 


himſelf afterwards; but if he bind himſelf in an 
obligation, or other writing, with a penalty for the 


payment of any of theſe, that obligation ſhall not 


bind him. Co, Litt. 172. 4. And if he brings the 
materials to the taylor, there is no need to aver 
that they were ſuitable to his quality. Lat. 157. 
Neceſſaries for an infant's wife, are neceſſaries for 
him, but not if provided in order for the marriage, 
Str. 168.3 and upon ſuch contract by an infant, an 
aſumpſit lies. Lat. 197. Jon. 146. Pal 528, Or, 


if he gives a fingle bill for money upon ſuch con- 


tract, it binds him. 1 Roll. 729. J. 20. Cro. Elix. 
920. 1 Lev. 86, The court ſhall judge what things 


are neceſſary, Crs. Eliz. 583. If goods not neceſ- 
ſary are delivered to an infant, who after full age 


promiſes to pay, he is bound. Str. 690. An infant 
ſhall be charged for a treſpaſs done by him. Com. 
Dig. 3. v. 170. So an infant of ſeventeen years. 
of age ſhall be charged for malicious words. Ney 


+ 


ſet aſide the judgment as againſt him, 2 Black, Rep. 
1133. Vide Str. 104.3. 


/ 


a warrant of attorney be given by an infant If warrant of 
and another, and judgment is entered up thereon, ttorney _—__ 
the court, on motion, will order the name of the in- en 


| judgment there» 
fant to be ſtruck out of the warrant of attorne na. 


y, and on. 


An infant is to proſecute a ſuit by his guardian or Howto proſecuts 


Which 


„though the term uſed is prochein amy, 324 &icnd, 


402 6: Infants. 


which is next friend; but he cannot defend 
ſuch next friend, but muſt defend only by guardian 
| becauſe the law ſuppoſes, that where he demands d. 
ſues for ariy thing, it is for his benefit. And there. 
fore the law is not ſo watchful in that caſe of the 
perſon to. take care of his ſuit, as where he is to he 
defended, where he may ſuſtain a loſs; for the lay 
is ſo careful, left there hould be prejudice done to 
the infant, that it will not ſuffer any perſon but : 
guardian to defend for him, who may be called to 
an account by the infant, for his management and 
behaviour therein. | 
17 an infant ſues And therein there is difference, where an infant 


in another's brings an action in his own right, and where in the | 
_ right» right, and for the benefit of another; for if be ſue 
in another's right, as executor or adminiſtrator, it 


ſhall never be affigned for error, becauſe it is ſup- 
poſed for his benefit, however, that he can have no ] 
loſs thereby; but if in that cafe judgment be given 
againſt himſelf, he himſelf may affign his ſuing by 
attorney for error, becauſe of the perſonal prejudice 


he receives thereby. 7 
If joined by Yet if an infant be joined with others, in ſuing 
pug in the right of another, the action may be brought 7 


ether, may be by attorney, for they all make but one perſon in 
brought by law. 3 Cro. 377. 


attorney, 3 | : vl 95 

Infantdefendant, a * in 2 caſes way 4 Wes 2 * 
udien, though it be in another's right, and thou ca 
W 98 he muſt defend by me if 
If be appears by In all actions real, perſonal, or mixed, agaioft u yo 
0 infant, if he appears by attorney, it is error. 80 tin 
58. 5. 9 Co. 30. 6. C. 


Fattorney un- Tf an attorney undertakes to appear for an infant, tit 
— muß g and enters it per attornatum, it may be amend 

ie by guardian, and made per guardianum. Str. 114. | 

Plaintiff may If an infant does not name a guardian to apprit 


one, if in- » . 2 t 
fam dom note: 2 * will give n. to plaintiff to do 
with proceſs, attorney, the court will make a rule for him 10 , 
court will make | pe 
him appear by I 

guardian, . 


| Infaves, „ 


by guardian, or plaintiff to be at liberty * | 
by — 5 to appear and defend for him. Barnes 


or : 9 277 : | * 

te. 1 's attorney ſhould apply to defendant to How plaintiff is 

the name a guardian; and if he does not in fix days, o pp. 

be you. may apply to the court to oblige him to do it. 

aw 2 Wilſ. 50. . 

to An infant who lives with, and is properly main- Cannot, if he 

it a tained by her parent, cannot bind herſelf to a a> — 

| to ſtranger for neceſſaries. Common appearance or- 23 ant 

and dered. 2 Black. Rep. 1 326. % l .* © Alranger for ne- 
The writ may be ſerved at the ſuit of the infant, N 

fant but before declaration, a guardian muſt be appointed tun „ 

the by the court, which is done either by taking the muſt be appoints 

ſues guardian and infant before a judge at his chambers, ** 

. i or by petition ; if by petition, it is thus: 

up- | | 

© 00 In the King's Bench. 

iven 


| by Between and , 
ESI C. D. defendant. % 
To the right honourable William wy Mansfield, 
lord chief juſlice of England. | | 
ught The bumble petition of A. B. the younger, an in- Petition to aſ. 
a 10 fant, under the age of twenty-one -years, the ” 1 8 
plaintiff in this cauſe, *' | grofſed 8 2 
Sheweth, | ie ble 64. . 
dant, That your petitioner: has, as. he is adviſed, good 
pine cauſe of action againſt the above-named C. D. for 
iſaulting, beating, wounding, and ill-treating 
your petitioner, and that your petitioner has ſome 
90 tive ſince commenced an action againſt the ſaid 
C. D. for the ſame; but in regard that your pe- 
ofit litioner is an infant under the age of 21 years, 
ended Tour petitioner, therefore, moſt humbly 
** prays your Lordſhip, to aſſign unto him 
11 * G. F. of, Cc. merchant, your petitioner's 
007 „father, as and tor your petitioner's: 
% guardian, to proſecute the ſaid action 
® againſt the ſaid C. D. 
* And your petitioner /þ 


A. B. the younger, plaintiff, 


ft u 


„% even &c. A. B. 
D ” $a "© Underneath 


Infants; 


Underneath which petition write the following 
acceptance: | 

« I do hereby agree to accept to be the guatdia 

© to the above-named A. B. an infant, accord. 

ing to the prayer of the above petition, 

N ö 25 G. F * 


Witneſs, J. G. attorney for plaintiff | 
To Rh annex the following affidavit, ſworn 


. before a judge. | - 

| ; A, B. the youn r is 
ts te Dag Dk, On 
C. D. defendant. 


To be ingroſſed G. of, &c. gentleman, attorney for the plain. 
on treble 64, tiff in this cauſe, maketh oath and ſaith, That A.. 
ANY the above-named plaintiff, did on the day of 
| duly ſign the petition hereunto an» 
nexed, in the preſence of this deponent; and thiy 
deponent further ſaith, That he was alſo preſent, 
and did ſee G. F. the perſon mentioned in the (aid 
petition, duly ſign the acceptance or agreement 
thereunder written, in order to his being a guardian 
to the ſaid A. B. the younger. 13 
| How to proceed. Take the petition and affidavit to the judge 
chambers, who will thereupon make his order for 
plaintiff to proſecute by his guardian, pay 12% 
ins carry ſame to the clerk of the rules for a rule to be 
made thereon, for which pay 5 s. and when you de- 
clare, annex a Copy of the rule to the declaration, 
If the guardian appears before the judge in perſon, 
dnd prays to be admitted, the petition is uſeleſs. 
One admifon One admiſſion will do, to proſecute and defend il 


will do to proſe- . > - 
cute and defend dcin that may be in ſuit. 


all actions. 13 : 
The for of te London, (ſs ) A. B. by G. F. who is admitted by 
ation, the court of our lord the king, before the king 
himſelf here, to proſecute for the ſaid A. B. who's 

within the age of "twenty-one years, as the neil 

friend of the ſaid A. B. complains of (as in oth! 

| caſes). b 9 7 . 
Iſſue. In the iſſue, ſay in the memorandum, (* _ 


' - Infants, | 4% 


« A, B. who is admitted by the court of our lard the 
« king, before the king himſelf here to proſecute,” as 

fore). 185 . 

_ * venire and diſtringas, ſay, C. D. by his Laine and Diſ- 
10 next friend, defendant, or A. B. by his next friend, — 5 
« glaintiff.” | : | 

8 ala cannot defend without a guardian if he Iafants defend- 
is ſued, nor can he plead (till a guardian is admitted 
by ſome judge of the court). 

But if he appear and plead by an attorney, and 1g appear and | 
the plaintiff finds it out, he may in vacation- time very 3 
zpply to a judge for a ſummons, (or in term to the 
court) for a rule to ſhew cauſe ** why common bail 


J « filed ſhould not be ſtruck out, and the plea be ſet 
| | © afide, and that the defendant may be obliged to ap- 
ws „ dear by a guardian; and if no one is named 


within fix days, the plaintiff may name one for 
him, which will be ordered of courſe, 
So if an infant executor be defendant, he muſt 


* defend by guardian. 
* A. B. plaintiff, 

; In the King's Bench. ; and | 
* | | C. D. defendant. 
Uo To the right honourable William earl of Mansfield, lord 
ts chief juſtice of his maje 4 court of King's Bench. 
* The humble petition of C. D. an infant under the age 


| of twenty- one years, N 
Sheweth, 7 K , | 
That the plaintiff hath lately commenced an Petition to aflign 
tion at law againſt your petitioner for (here ſet f ln to des 
forth the cauſe of action), and your petitioner - * | 
1s adviſed and believes that he has a good defence 


en to make thereto, but in regard your petitioner is 
= an infant, EN A 
* “ Your petitioner humbly prays your Lord- 


* ſhip would be pleaſed to aſſign G. H. of, 
Sc. as his guardian, to defend this ſuit, 
And your petitioner ſhall ever pray, 
| . D.“ 
D d 3 þ cc J do « 


above petition. 


Caſe, 


acceptance; but if he does not, you muſt then 


Plea of infamy 
Ser guardian. 


If infant does not 


appear by guar 
6121 how plaine 


tiff is to proceed, 


, 


ABnkants. 
& 7 & accept and agree to be the guardian of th 


& ſaid C. D. an infant, according to the trayer £0 
| G. H, 


«+ Witneſs J. G.“ 

Affidavit of the ſigning by the infant, and the 
acceptance of the guardian is requiſiie in thi 

In caſe the guardian appear before the judge“ 
clerk, there is no neceſſity for an affidavit of his 


make affidavit as in p. 4043 pay 125. rule 55. 
The infant muſt file common bail by his guar. 
dian at the ſuit of the plaintiff; and no memorandum 
or warrant need be filed on a 25. 64. ſtamp with the 
common bail. 
Annex the copy of the rule to the plea, or ſerve 
a copy on plaintiff's attorney: plea to be filed, 


And the ſaid C. D. by G. H. who is admitted by t 
the court of our lord the king here, to defend for h 
the ſaid C. D. who is under the age of twenty-one if 
years, comes and defends the wrong and injury, 1 
when, Sc. ſays, That he the ſaid C. at the hi 
time of the making the ſaid ſeveral promiſes and th 
undertakings in the ſaid declaration mentioned, vu 
under the age of twenty-one years, to wit, of the me 
age of nineteen years, and no more, to wit, at ati 
Lonaon atorelaid, Sc. and this he is ready to verily; for 
whcrefore, Oc. it, Sc. „0. on 

If defendant does not appear by guardian in the tur 
time allowed by the rules of the court, the plaintif F 
muſt procure an affidavit of the ſervice of the pro- Ge 
ceſs, and that defendant is an infant, and that he Ma 
hath not appeared ; upon which the judge, without Mi 
taking out a ſummons, will make an order, *Tht to 
&* unleſi the in/ant appears within ſo many days fi Wl four 
&« perjonal ſervi e of the order, plaintiff may af" he n 
% John Doe for guardian, and enter appearance u . ; 
% defendant; and upon affidavit of the ſervice the! 
this order, the judge will make the order abſolut, pat, 
and then an admiſſion is drawn up and filed as afore- b, 


laid. 


It 


It is clear that the infant plaintiff, who ſues by Infant pl 
r rl amy, is not liable to coſts, becauſy he cannot, = — 


while under age, diſavow the ſuit; but the prochein ac. 

any is liable, Str. 548. Barnes 128. and if it appears 

to the court that he is not of ſufficient ability to pay 

the cofts, the court will order another, who is. Str. 

708, But an infant defendant (although he names a Infeot defendant 

guardian) is liable to coſts, if the verdict be againſt 4 * 

bim. Dy. 104. 1 Bulftr, 189. Str. 1217. earth 
The coſts muſt be demanded of plaintiffs next 

friend, and on refuſal, you may move for an at- 

tachment on an affidavit of the facts. 


Statute of Limitations, 


erve = 
Ir the plaintiff is a foreigner, and doth not come Theflatute never 

I by to England in fifty years, he has ſtill, fix years after — mW 

| for his coming into England, to bring his action; and tif who 47 


if he never comes to England himſelf, he has always reigner, vntil he 


ur}, a right of action while he lives abroad, and ſo have mer into this 
the his executors or adminiftrators after his death. Stri- 
and thirſt v. Graeme. 3 Will. 145. 
vn A bill of Middleſex or latitat, in the firſt inſtance, A bill of A 
f the may be ſued out in order to ſave the ſtatute of limit - 4% or laritat : 
t, at ations, which being done, take ſame to the ſheriff 7 de ved- 


for a return of non ef inventus, then enter the ſame 
on a roll; as of the term in which the writ is re- 
turnable, thus, 
4s yet of the term of the Holy Trinity, 224 
* = zd. 1782. Witneſs William carl of 
ans field. 


bout N Middleſex, ? The ſheriff is commanded to take Entry of a bill 
«That to wit, C. D. and John Doe, if they may be o Middleſes, 
| ofiir found in his bailiwick, and them ſafely keep, ſo that 
offs he may have their bodies before the lord the king, 
nce % Vſiminſter, on Fradey next after the morrow of 
ice of me Hay Fi. to anſwer A. B. in a plea of treſ- 


Pals, and that he then have there this precept, By 
dill, Stormont and HW; ay. 


Dd 4 At 


- 


408 1 5 | Infants. 
Appezrance of At which day before our lord the king, at Wii 
the plaintiff, and minſter, came the ſaid A. B. in his proper perſon, 
me and offered himſelf againſt the ſaid C. D. in the 
| plea aforeſaid, and the ſheriff, to wit, Milliam C. 
Eſq. and William Nicholſon, Eſq. ſheriff of the (id 
county, returned that the ſaid C. D. was not found 
in bis bailiwick. | | 
Tanke this roll and writ to the clerk of the judy. 
ments, who will enter the ſame, mark the roll and 
writ, pay him 25s. and when you carry in the other 
4 roll, take this, and file your writ. | 
" Docket, Middieſex, (ſs.) Entry of a bill of Mida 
between A. B plaintiff, and C. D. defendant, re 
turnable on Friday next after the morrow of the 
Holy Trinity. Roll. 
This entry will ſerve for the latitat, only begin, 
& George the gd, &c. to Stormont and Mo, it 
| will alſo ſerve for an attachment of privilege, 
No neceſſity to By taking out the bill of Midaleſex, &c. in this 
do it again if manner before the end of the fix years, there is no 
once taken out, . . . a 
| neceſſity of doing it again, nor is there any occt- 
ſion to declare thereon purſuant to the rules of court 
For it may be at the end of two terms. 2 Vent. 192. For when 
” ©. continued when you come to arreſt defendant, and he pleads the 
hs a OY you may continue it, till the ſuing out of 
the new proceſs, which muſt be ſhewn in the r. 
 Avermentin the plication z averring at the end thereof, “ that th 
| replication, &« firſt proceſs ſued out and returned, was ſued ul 
| « with a view to exhibit his bill, or declare fa 
« the ſame identical cauſe of action; and: that ttt 
« (ame was ſued out within the time limited by th 
&« flatute.” ge 


Entry of Salisfaction. 


SatisfaQion, - © Ir ſatis faction is made of a judgment, a warrant 
of attorney ſhould be given to the attorney by the 
plaintiff (at the expence of the defendant), v 
enter up ſatisfaction on record, which is made ov 


on a piece of blank parchment in the ſhape of! 
| | common 


7 


_ Hatisfacion, | 
common bail. The warrant of attorney is printed, 


. 

n, and may be had at any of the ſtationers. 

he "IX £21 * 

l, Trinity Term, in the 24th year of the reign of 

id king George III. Stormont and Way. P 

nd . . . | ; 
Middleſex, (/5.) Satisfaction is acknowledged] SatisfaQtion 

g between 4. B. plaintiff, and C. D. defendant, piece. 

nd in a plea of debt (or as the caſe is) for 1000 J. 


debt, and 63 s, damages, 


J. G. attorney. 


Judgment entered of 
Eafter Term, 24 Geo. 3. 
Roll 860. 


Take this to the clerk of the judgments, who 
will file ſame, pay him 3s. if in term, in vacation 
115. 84. for the keys of the treaſury, if you want 
it to beentered on the roll immediately. ; 


ouſt / 

hen Ejectment, 

the | 

t of HIS action is an invention by the court, The nature of 


(though fictitious) for the advancement of the action. 


me 

tth juſtice, and to force the parties to go to trial upon 
{ wt the merits, without being entangled in the nicety of 
fn pleading on either ſide. N 

t th The plaintiff and defendant are, in the firſt in- 
1 ſtance, merely nominal, where there is a tenant in 


poſſeſſion ; and the leſſor of the plaintiff and the tenant * 
in poſſeſſion, are ſubſtantially and in truth the parties 
to the ſuit. 
The great advantage of this fictitious mode is, 
tat being under the controul of the court, it may 
be ſo modelled as to anſwer in the beſt manner every 
end of juſtice and convenience. 
If there be no actual tenant or occupier of the 7 8 
lands (except in the caſe of landlord and tenant, where poſſe ian (except 


the landbrd has a right of re-entry as upon a leaſe wi Fade. 8 


410 


Ejedment, 


balf a year's rent is left unpaid), the mode of proceed. 
ing will be by ſealing a leaſe on the premiſes ; and it 


is firſt neceſſary that the claimant do take poſſeſſion 


of the lands, by making a formal entry thereon, to 


impower him to conſtitute a leſſee for years; and 


being in poſſeſſion of the ſoil, he, there on the land, 
ſeals and delivers a leaſe for years to ſuch leſſee, and 


Having thus given him entry, leaves him in poſleſ- 
ſion of the premiſes. This leſſee is to ſtay upon 


the land, till the prior tenant, or he who had the 


previous poſſeſſion, enters thereon afreſh, and oufls 


The form of the 
leiter of attor- 
ney, if requiſite, 


him, or till ſome other perſon (either by accident or 
agreement beforehand) comes upon the land, and 
turns him out, or ejects him. For this injury the 
leflee is entitled to his action of ejectment againſt the 
tenant, or the caſual ejector, which ever it was 
that ouſted him, to recover back his term and - 
damages. it 
Suppoſing A. to be the perſon. claiming title to 
the premiſes, he may, if he pleaſes, fign the follow- 
ing letter of attorney to impower D. to execute a 
leaſe in his name, of the premiſes in queſtion, to 
E. F. which is done upon the premiſes, D. and 
E. F. being only thereon, then D. after having exe- 
cuted the leaſe to E. F. leaves him in poſſeſſion of 
the premiſes, who is turned out by G. H. to whom, 
whilft on the premiſes, E. delivers a declaration in 
ejectment. 
Know all men by theſe preſents, that I J. B. of, &c, 
entleman, have made, ordained, conſtituted, and 
appointed, and by theſe preſents do make, ordain, 
conſtitute, and appoint C. D. of, &c. hoſier, to be 
my true and lawful attorney, for me, and in my 
name to enter into and take poſſeſſion of a certain 
meſſuage late in the tenure or occupation of G. F. 
and J. H. ſituate and being in the pariſh of, &c, in 
the county of Oxford, but now untenanted, and 
after the ſaid C. D. hath taken poſſeſſion thereof, for 
me, and in my name, and as my act and deed, to 
fign, ſeal, and execute a leaſe of the ſaid premiſes, 


with the appurtenances, unto E. F. of the pariſh = 
N | f 


9 th ih ©:'”7 ww < © &S = 9 


> vw wo 


Ejeament, 


Es. maltſter, to hold the ſame unto the ſaid E. F. 


his executors, adminiſtrators, and afligns, from the 

day of laſt paſt, before the date 
hereof, for the term of five years, at the yearly rent 
of a pepper-corn (if lawfully demanded), ſubject to 
a proviſo, to make void. the ſame on payment by 
me of the ſum of ſixpence to the ſaid E. F. In 


witneſs, &c. 
Sealed and delivered, &c. 


This indenture made, &c. between A. B. of, Qt. The leaſe. 


gentleman, of the one part, and E. F. of, &c. of 
the other part, witneſſeth, That the ſaid A. B. for 
and in conſideration of the ſum of 5 s, of lawful mo- 
ney of Great Britain, to him in hand paid by'the 
ſaid E, F. at and before the ſealing and delivery of 
theſe preſents, the receipt whereof the ſaid A. B. 
doth hereby acknowledge, hath demiſed, granted, 
and to farm let, and by theſe preſents doth demiſe, 
grant, and to farm let, unto the ſaid E. F. his exe- 
cutors and adminiſtrators, all that meſſuage, Cc. 
ſituate and being in the pariſh of in the 
county of Oxford, late in the poſſeſſion of 7. X. but 
now untenanted, to have and to hold the ſaid meſ- 
ſuage and premiſes hereby demiſed, with the appur- 
tenances, from the day of * laſt paſt, 
before the date hereof, for and during, and unto the 
full end and term of five years, from thence next en- 
ſuing, and fully to be complete and ended, yielding 
and paying therefor yearly, and every year during 
the ſaid term, unto the ſaid A. B. or his aſſigns, the 
reat of one pepper-corn, if lawfully demanded, at 

the feaſt day of 
Provided always, and upon this condition, that if 
the aid A, B. ſhall at any time or times hereafter 
tender, or cauſe to be tendered to the ſaid E. E. 
his executors or adminiſtrators, the ſum of 6 d. that 
then this preſent indenture ſhall be void, and of 
none effect (any thing herein contained to the con- 
trary in any wiſe notwithſtanding). In witneſs 
whereof the parties hereto have interchangeably ſec 
their 


If no letter of 
Attorney. 


How the leaſe 
ought to te, 


a 


Ejedment. 


their hands and ſeals the day and year firſt aboyy 
written. I 
Sealed and delivered as the act and deed of the 
above named A, B. by C. D. of in 
the' county of hoſier, by virtue of x 
letter of attorney to him for that purpoſe 
made by the ſaid A. B. bearing date the 
þ day of inſtant, being firſ 
duly ſtamped in the preſence of 


If there be no letter of attorney made, then the 
owner of the land muſt go upon it before the eſloign. 
day of the term, and there ſeal and deliver a leaſe to 
a friend of his as tenant, and at the ſame time de. 
liver him poſſeſſion of the premiſes, This being 
done, get another perſon (a friend) to go upon the 
premiſes, and turn out the tenant, by thruſting hin 
off the premiſes, and afterwards let ſuch ejector re. 
main on the premiſes, and whilſt he continues there, 
ſerve him with a declaration in ejectment, in which 
make the tenant the plaint;ff,, the landlord the lſir, 
and the actual ejector the defendant, and declaxe on 
the demiſe in the leaſe, and write a notice at the 


foot of the declaration, to appear and plead as here. 


after. 


' The leaſe to try the title muſt be well made, 


ſealed, and delivered, as other leaſes and deeds are 
done. The leaſe and entry may be made by the 
party leſſor himſelf, if he be of full age, and nota 
eme covert, or by his attorney by a letter of attor- 
ney, wherein the Ir may ſeal and fign the leaſe, 
and ſeal and deliver the letter of attorney at one and 
the ſame time to ea, gase of his; and in this let- 
ter of attorney he muſt recite the leaſe, and give the 
attorney power to enter into the land, and there to 
deliver the leaſe of the leſſee as his deed, and then 
the attorney muſt do in ſuch ſort as the r him. 
ſelf ought to do it; and he muſt not deliver it til 
he come to the land. The leaſe muſt be delivered 


upon the land; for if the leſſor ſeal and — m 
(5+ . | eaſe 


i -- as OMA am a A ao a em” aut Tc. Jv -o ac. 


_- ww: 2__ oe 


— 


lee before he bath made his-entry upon the land, 


a it is void, Compl. Attorney, 179, 180. | 
he NM. B. The leaſe being made, the owner of the Delivery nd 
in land goes with ſuch his friend to the manor or chief ia. 
fa houſe, or ſtands within the door, or to the land, 
fe where no houſe is, where he ſeals and delivers it to 
* bis friend, and taking the riDEs or any part of the 
al door in his hand, delivers the leaſe, mentioning the 
houſe and lands, with the appurtenances which are 
contained in the leaſe, to his friend the l 
he There is a diverſity between /ivery-of ſeiſin of 
ny land, and the delivery of a deed; for if a man deliver 
** a deed without ſaying any thing, it is a good deli- 
bh very; but to a livery of ſeiſin of lands, words are 
ng { neceflary, as taking in his hand the deed, and the 
the ring of the door (F it be of an houſe), or a turf or 
tl twig (if it be of land), and the leſſee Jaying his 
= hand on it, the leſſor ſays to him, Here I deliver 
re, « 4% you ſeiſm of this houſe, or of this land, in the 
ich i name of all the land contained in this deed, according 
br, 4 to the form and effect of the deed.” If you cannot 
on come into the houſe, you may deliver the leaſe 
the upon the lands, in the name of the houſe and land 
Its contained in the leaſe. pk 
Where it cannot be proved that the leſſee, after 
de, the leaſe made, did enter and was poſſeſſed, this 
* action will not be maintainable; and therefore it 
the L 8 to ſay ſomething of the entry of the 
it elſe, 
25h iſt, He muſt make ſuch an entry as to gain the 
afe, poſſeſſion ; for he cannot be ejected out of che poſ- 
* ſeſnon of that wherein by law he never was. 
Jet- 2d, His poſleflion muſt continue; for if upon 
"he ſealing of the leaſe, and the delivery of - it to the 
» io leſſee upon the premiſes, the leſſor leave him upon 
hon the houſe and land, and that he be ouſted or come 
* way, &c, and another enter, whether it be à con- * 
ill tinuance of the ſame tenant in poſſeſſion, or the en- 
ered try of a ſtranger, here his poſſeſſion is diſcontinued, 
the and any of thoſe parties are ejectors. 
leaſe 432 | | For 


414 


For the ejectors take this: 5 3 
The entry of a man upon the land after the leaſe 


ſealed, 'or putting in the beaſt upon the land in the 


like caſe, is an ejectment. 
The continuance of the fame tenant in poſſeſſion 


that was in the time of the ſealing of the leaſe, is 


an ejection, and the tenant an ejecto . 
here a leaſe is made to try the title, and the 
ſervants of the former poſſeſſor enter with their 
maſter's carts to do their utmoſt, and the action is 
brought againſt the maſter, it is maintainable 
without proof of the maſter's commandment for this 
entry. Compl. Attorn. and Solicitor, 180. 
The declaration is the ſame as others, only in- 


ſtead of John Doe and Richard Roe, the plaintiff and 


defendant are, in this caſe, the real perſons; as for 
inſtance, E. F. the leflee of the premiſes, will be 
plaintiff, and G. H. the defendant; A. B. will be 
the leſſor of the plaintiff; and inſtead of the com - 
mon notice at the end, put this: | 


Mr. G. H. 


Notice to appear, Take notice, that unleſs you appear in his Ma. 


If in town ſay, 
® fr ft day of." 


Afﬀfidarit, 


jeſty's court of King's Bench. at Wftminſtr, 
next Trinity term, at the ſuit of the above- 
named plaintiff, E. F. and plead to this declaration 
in ejectment, otherwiſe judgment will be thereon 
entered againſt you by default. Yours, c. C. F. 


After ſervice, make the following affidavit of exe- 
cuting the letter of attorney, of ſealing the leaſe, and 
the ouſler by the defendant. _ 


| E. F. plaintiff, 
In the King's Bench. and | 
| G. H. defendant on tho 
demiſe of 4. B. 
F. K. of, &c. gentleman, maketh oath, and ſaith, 
That on the day of laſt, he did ſee 


C. D. in the letter of attorney hereto annexed, for 
and in the name of A. B. the leſſor of the plaintiff 


enter upon and take poſſeſſion of the meſſuage in — 


Fri; err 


Ejeument. 5 415 


leiſe bereto alſo annexed mentioned, by entering on 
the threſhold of the outer door thereof, and porting 
bis finger into the key-hole of the door of the ſai 
meſſuage, the ſame being locked up and uninbabit- 
ed, ſo that oo other entry thereon could. be made, or 
any poſſeſſion thereof taken without force. And 
this deponent further ſaith, That he did,. on the 
me day, ſee the above named C. D. after ſuch 
entry made, and whilſt he ſtood on the threſhold of 
the ſaid door, duly ſign, ſeal, and deliver the leaſe 
hereunto annexed in the name of the ſaid A. B. and 
as bis act and deed deliver the ſame unto the ſaid 
E. F. the plaintiff above named; and that after the 
faid leaſe was ſo executed, this deponent did fee the 
ſaid E. F. take poſſeſſion thereof by virtue of the 
ſaid leaſe, by entering upon the threſhold of the 
ſaid outer door of the ſaid meſſuage, and putting his 
finger into the key- hole thereof (the ſame being then 
locked and uninhabited), and no other entry to be 
made therein (ſave as aforeſaid), and that immedi- 
ately afterwards the ſaid G. H. the defendant came 
and removed the ſaid E. F. from the ſaid door, and 
put his foot on the threſhold thereof; whereupon. 
this deponent did, on the day and year aforeſaid, 
deliver to the ſaid defendant G. H. who ftill conti- 
nued upon the threſhold of the ſaid meſſuage, a true 
copy of the declaration of ejectment, and notice 
there underwritten hereto annexed. Fo 
After this is ſworn, indorſe it, “e move for Moving for 
judgment again/! the caſual cjector, and unleſs judgment. 
ſome perſon claiming do appear, and enter into the 
common rule, fign judgment, as on a common ejec̃t- 
ment, counſel 10s. 6d. to move, rule for judgment 55. | 
Any perſon claiming title to the premiſes may ap- Any perſon mey 
pear, and enter into the common rule, though in appear. ; 
ſome books it is laid down otherwiſe. 7 | 
But where there iga tenant in poſſeſſion, no actual gat where there 
laſe is made, entry or ouſter by the defendant, but is a tenant in 
all are merely ideal, for the ſole purpoſe of trying deer, no 
the ti ; ; . S leaſe, Te, is 
title; therefore, in order to proceed againſt him, made. 
prepare a declaration, ingroſs it on a treble 2 How to proceed. 
wpt 


flampt : paper, the copy of which, & upon hlanjd 


you ſerve the tenant with; if there are more than 


When to be 
ſerved, 


one, each tenant. muſt be ſerved with a 
but if the man is not at home, his wife will do; 


-and at the ſame time, read over or ex lain the n0- 


tice at the foot thereof, - The tenant's ſon, daugh- 
ter or ſervant, muſt not be ſerved with it, unleh 


the receipt thereof is acknowledged by the tenant 
afterwards. It is to be ſerved before the % 


je #/cign-daj 
of every term (if in London or 22 


not bound to plead till the next term after ſervice: 


and in the country, it muſt be ſerved before the 


eſſoign- day of Hilary or Trinity term, or he is not 


bound to plead ſo as to go to trial at the affize;; 


Tf a country 
ejeAment, and 
notice to appear 
in Micbaelmasor 
Eafter term. 


but the delivery on a Sunday, or eſſoign-day of that 
term wherein defendant is to appear, will not do, 

If a country ejectment is ſerved on the tenant to 
appear in Michaelmas or Eaſter term, the plaintiff 
muſt make his motion for judgment in that term he 
has made the notice. of his appearance, or he can 


have no rule for judgment. Salk. 257. Thetefore 


it is always beſt in the country ejectments to make 


the notice to appear of the iſſuable term, as it ſaws 


When notice to 
quit requiſite, 
and when not. 


expence in caſe it is not moved. 


If the * be in London or Middlſer, the 
notice muſt be made to appear the fir/? day of the 


next term after ſervice ; for if made generally, the te- 


nant in poſſeſſion has the whole term to appear in; 
but if the tenements lie-in any other county, the 
notice muſt be to appear as of the next term gt 
nerally. Ww 

Where the tenant holds the premiſes of the leſſer 
of the plaintiff, it is ſometimes neceſſary to give hin 
notice to quit poſſeſſion, in order to maintain an 
ejetment, Here we may obſerve, that demiſes, 
where no certain term is mentioned, are held tobe 
tenancies from year to year, which neither party cal 
determine, without reaſonable notice to the other. 
This notice is, in moſt counties, fix months pie- 


- |  "ceding that part of the year when the tenancy 


commenced ; and therefore it hath been Nm 


= = -: 


KK 


2 


A S8 N S 


F F 


Ef cent, 
* * 929 * 4s; — . 


half a year's notice to quit polleſion mult. by 
12 to dach tenant, before the 1 can min- 


tain an ejectment, unleſs the tenant has attorned to 
ſame other perſon, or done ſome act diſclaiming 


hold as tenants, in which caſe no notice is neceſ⸗ 
ary. And the ſame Taw will apply to the executer 
of ſuch a tenant. Vide Black. Com. 2 v. 147- 


3 Will. 25. But after the expiration of a leaſe for 
: certain term, the tenant continuing in poſſeſſion is 
deemed a treſpaſſer ; and therefore an ejeAment, 
which is an action of treſpaſs, may be brought 
without any notice to quit: ſo a mortgagee need 


When no notice. 
is requiſite, _ | 


not give any notice to quit, if he only mean to get 


into the receipt of the rents and profits, even 


in ſuch caſe, he will not be ſuffered to turn the 
tenant out of poſſeſſion, White Ex- dem. Whateley v. 
Hawkins MH. 14 Geo. 3. Vide Doug. Rep. 25. 

On a motion for a new trial in ejectment, the 
caſe turned on the ſufficiency of the notice to quit, 
which was as follows: 7 d:/ire you to quit the poſe 
« ſeſſion, at Lady-day next, of, &c. or I ſhall in 
« upon double rent for the ſame,* Verdict for plain- 
tif, It was contended on the part of the defend» 
ant, that the notice was conditional, and that it 
vs therefore optional in the defendant either to 


though the mortgage be ſubſequent to the leaſe; but 


I defire you to | 


quit, &c. or hall 


inſiſt upon 
double rent, 


good notice. 


quit, or keep poſſeſſion on the payment of double 


rent. Lord Mansfield ſaid, it clearly means to re- 
fer to the ftatute, although the penalty given by the 
ſtatute is not double rent, but double the yearly 
ralue, which is more favourable to landlords; for 
double rent would be no penalty on the expiration 


of ſome leaſes, The additional words only prove 


the landlord's anxiety to get into poſſeſſion, It is 
an emphatical way of enforcing the notice, and 
lde wing the tenant that he is in earneſt, by in rm- 
ing him of the legal conſequence, if he held over, 
Die v. Fackſon and others, Doug. Rep. 167. 


ſe has not been doubted of late years, that half a Half a year's 
ſear 8 notice to quit poſſeſſion muſt be given to 4 boten ton te- 


ö | . nant at will to 
tenant at will, before the end of whi . an quit a fm. 


E e 


418 | - _ Eſectment, 
2 will not lie to turn him out of the fun, 
The ſame law was held in the caſe of an executot 
of a tenant at will. Parker v. Conſtable. 3 Wil, 
a 25. per Wilmot, C. 7. LY 
When fuch n- And ſuch half- year's notice ought to end the day 
tics ought to. of the entry made by the defendant. | 
r By the cuſtom of London, if the premiſes we 
123 above the yearly rent of 40s. balf a year's notice 
muſt be given to quit; if under 40 3. a quarter; 
notice. 2 Sid. 20. | © Ser a Tar 
— 2 believe it is _ ſettled, that if a man enters 
' a hou: in any place as a tenant at will, half ; 
— en 8 3 car's notice — be given him to quit, which is to 
. Z expire the day he entered; therefore he is a yearly 
.. „ © tenant at all events. | | 
bir whit jet» Ejectment lies of a kitchen, Ney 109. A bel. 
meat lie. chamber or lodging-room, by the name of one room, 
being in ſuch a. houſe, in the middle ſtory of the 
ſaid houſe, and it lies of one room only. 3 Lan, 
210. So of a houſe called by the name of the 
Three Kings in A. Str. 695. ; of an apple · oft or 
3 Cro. Eliz. 854. Cro. Car. 61, 
N 1 . 5 0 . ; 
ReQtory. If it be of a rectory, ſay, He entered into the rec- 
tory of the pariſh church of O. in the county of 
C.;; and alſo into two meſſuages, ten barns, ten 
out- houſes, * ardens, ten orchards, fiſty acres 
of arable land, fifty acres of meadow land, ff 
acres of paſture land, and fifty acres of other land, 
with the appurtenances, ſituate and being in the 
ſaid pariſh of O. in the county of C. aforefaid ; and 
alſo into all and fin the tithes of corn, grain, 
hay, wood, graſs, wool, lambs, and calves, 
arifing, growing, renewing, 1 and hap- 


pening, within the ſaid pariſh of O. within the i 
s, limits, and tithable places of the fail 
Vicarage  Ifof vicar ; be entered into three meſſugr,, | 
5 | three barns, three ſtables, three orchards, ti ; 
gardens, two hundred acres of land, two hundred : 


eres of paſture land, two hundred acres of meadow 


; ) 


nnd, and two hundred acres of arable land,_with 8 
- the rtenances, fituate and being in the pariſh 
of J. in the ſaid county; and alſo inte all the 
tithes of corn, grain, bay graſs, wool,” lambs, po- 
tatoes, parſnips, turnips, and carrots, growing, re- 
newing, and happening within the limits and tithe- 
able places of the vicarage or pariſh-church of J. in 
the ſaid county. | . 
In an ejectment for a rectory or vicarage, you mult 
ſhew a demiſe to be made by deed, though no leaſe 
it actually made, as thus: For that whereas the 
ſaid John Beech, on the 2d day of February, in the 
year of our Lord 1783, at the pariſh aforeſaid, in 
the county aforeſaid, by his indenture ſealed with 
his ſeal, and to the court of our lond the king now 
here ſhewn, bearing date the day and year aforeſaid, 
had demiſed, &c. | Ad ä 
If it be of a manor, the deſcription gf the pre- Manor, 
miſes are thus: Entered into the manor of F. in the 
« ſaid county, with the rights, members, and appur- 
i tenances thereunto belonging, and unto fifty meſſuages, 
« fiſty cottages, fifty barns, fifty tables, two milis, fifty 
« gardens, fifty orchards, three thouſand acres: of pa- 
fre, three thouſand acres of meadow, one thouſand 
« acres of wood, five hundred acres of marſh land, five 
hundred a. res of furze and heath, and common of 
* paſture for all manner of cattle, with the appurte- 
* nances, in the pariſh of F. in the ſaid county.” 
There muſt be a memorandum or warrant filed 
with the pgs for the plaintiff in the eject- | 
ment on a 23. 6.4, ſtamp, purſuant to the ſtatute 4; 
25 C00. 3. c. 80. It is D e mftons .. 
to_be filed; but by bill, I think Mr. Heberden, by a. re g, 
wiginal Mr. Adams, becauſe they are the perſons wha e. be e 
lign the firſt warrant, rt. FA tf, © 
Faller term, in the 25th year of the reign of 
king George III. 
Middleſex, to wit. John Dae complains of Richard Declaration in 
Ree, being in the cuſtody of the marſha] of the Jectment by 
Marſhalſea of our lord the now king, before the king _ 
bimlclt ; for that whereas John Charles on the 2d 
7 Fn Ee 2 day 


Notice, 


«© 3 If in the 
6 country.” 


* 


Ejeament. 
z, 


of April, in the 2 th year of the rei f 
| N fn kings 1 5 — 


eſtminſter in the ſaid eounty 
bad demiſed, granted, and to farm let to the fal 
fobn Doe, two meſſuages, two barns, two ſtables, 
two orchards, fifty acres of arable land, fifty acres 
of meadow, fifty acres of paſture, twenty acres of 
wood, and twenty acres of furze and heath, with 
the appurtenances, fituate, lying, and being in the 


| pariſh of Saint Clement Danes, in the county afore. 


ſaid, To have and to hold the ſaid tenements, with 
the appurtenances to the ſaid John Doe and his aſ- 
ſigns, from the 1ſt day of April in the year afore- 
ſaid, for and during, and unto the full end and 
term of five years from thence next enſuing, and 
fully to be complete and ended, by virtue of which 
ſaid demiſe the ſaid John Doe entered into the (aid 
premiſes with the appurtenances, and was poſſeſſed 
thereof, until the ſaid Richard, afterwards, to wit, 
on the faid 2d day of April, in the 25th year afore- 
ſaid, with force and arms, &c. entered into the pre- 
miſes aforeſaid, with the appurtenances, in the 
poſſeſſion of the ſaid Jahn Dor, and then and there 
ejected, drove out, and removed the faid Jahn Due 
from his ſaid farm; his ſaid term therein not being 
yet ended; and him the ſaid Joh Doe, ſo ejecded, 
drove out, and amoved, hath kept out, and fiill 
doth keep from his poſſeſſion thereof, and other in- 
Juries to him then and there did, againſt the peace of 
our ſaid lord the now king, to the damage of the 
ſaid John Doe of 101. and therefore he brings ſuit, 


Co 


A. B. attorney for plaintiff, | John Dee 
3 Pledges to proſecute and 
For the defendant, R. Race. 


Mr. Richard Roe. 
I am informed that you are in poſſeſſion of, ot 
claim title to the premiſes, in this declaration of 
ejectment mentioned, or to ſome part thereof; 
and I being ſued in this action as a caſual ejeQor, 
and having no claim or title to the ſame premiſes, do 
adviſe you to appear the firft day of next Trinity 


rm, in his majeſty's court of King's Bench at Vs. 

infer, if it be by bill), if original, * 

« ever he ſpall then be in England,] by ſome attor- « 6:6 day; 
ney of that court; and then and there by rule of =» 21% at- 
the ſame court, to cauſe yourſelf to be made de- —_— 
fendant in my ſtead, otherwiſe I ſhall _— 

ment to be entered againſt me, and you will d 

turned out of poſſeſſion, © Tour loving friend 

12th April, 1784. . Richard Roe. 

Stormont and Way, © AT 

way term, in the 24th year of the reign of king 
n | : 

5 wy (..) Richard Roe, late of Londen, yes - ie fie by ori- 
man, was attached to anſwer John Dos in a ple, 
wherefore with force and arms, &c. he entered into 
5 meſſuages, and 1 acre of land, with the appur- 
tenances, in the pariſh of St. Dunflan in the eff, 
in the (aid city, which John Sibthorpe demiſed to the 
ſaid Jahn Doe, for a term which is not yet expired, 
and ejected him from his ſaid farm, and other +: 
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to him did, to the great damage of the ſaid 

Die, and againſt the peace of our ſovereign lord the 
now king; and whereupon the ſaid Jahn Doe, by 
G. G. his attorney, complains, for that whereas the 
ſaid John Sibthorpe, on the 2d day of April, in the 
24th year of the reign of his ſaid majeſty, at the 
pariſh aforeſaid, had demiſed to the ſaid Fohn- Doe, 
the ſaid tenements, with the appurtenances, to 
have and to hold the ſaid tenements with the appur- 
tenances, to the ſaid 7ohn Doe, and his aſſigne, 
from the 1ſt day of Apel then laſt paſt, to the full 
end and term of five years, from thence next en- 
ſuing, and fully to complete and ended, by 
virtue of which ſaid demiſe the ſaid Fohn Doe entered 
into the ſaid tenements, with the appurtenances, 
and was poſſeſſed thereof; and the ſaid John Doe 
being ſo poſſeſſed thereof, the ſaid Richard Roe 
afterwards, to wit, on the ſaid 2d day of April, in 
the 28 year aforeſaid, with force and arms (that 
1s to ſay) with ſwords, ſtaves, and knives, entered 
into the ſaid tenements, with the appurtenances, 

Te 3 which 


422 Tejeament. 
- which. the ſaid John Sib demiſed to the fail 
Jabs Das, in manner aforeſaid, for the term aforeſaid, 
which. is not yet expired, and ejected the ſaid Jab 
Dos out of his ſaid farm, and other wrongs, rc. to 
the grievous damage, e. and againſt the peace, 
e. whereupon the ſaid Jobn Doe ſaith that he is 
injure, and hath damage to the value of 10 U. an 
. thereupon he brings ſuit, ge. 
Notice. Mr. T. G. I am informed that, Ge. as in the 
other notice by bill, “ the firſt day of next Trinity 
term in his maje/ty's court of King's Bench where. 
| | . ſcever he ſhall then be in England.“ 
The beſt way is The beſt way is to proceed by original; as there. 
to proceed by by you prevent the defendant bringing a writ of 
: error (unleſs in parliament), therefore the declars- 
tion on a fingle demiſe is printed and ſold at the ſta. 
tioners in blanks already ſtamped, but in caſe there 
ſhould be wanted a declaration on a double demiſe, 
„ I have inſerted one. | 
Declaration by Stafforiſbire, (ſs.) Richard Roe, late of Stafford, 
6 gre in the county aforeſaid, yeoman, was attached to 
anſwer John Doe in a plea, wherefore with force ard 
| arms he entered into one meſſuage, one orchard, 
one garden, 70 acres of land, 70 acres of paſture, 
and 70 acres of meadow, with the appurtenances, 
in the pariſh of F. in the ſaid county, which J. G. 
demiſed to the ſaid John Doe, for a term of years 
which is not yet expired ; And alſo wherefore with 
force and arms he entered into one other meſſuage, 
one other orchard, one other garden, Cc. (as be- 
fore) with the appurtenances, in the pariſh of F. 
in the ſaid county, which T. P. demiſed to the ſaid 
Fohn Dos for a term which is not yet expired, and 
ejected bim from his ſaid ſevera] farms, and other 
wrongs to him then and there did, to the great da- 
mage of the ſaid John Doe, and againſt the peace 
of our lord the now king ; and whereupon the faid 
Joebn Doe, by J. K. bis attorney, complains, that 
"whereas the ſaid J. E. on the 13th day of Wench 
in the year of our Lord 1781, at the pariſh ol. 
„ antes in the county aforeſaid, had demiſed ha 
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the ſaid John Doe the ſaid tenements firſt above 
mentioned, with the appurtenances, To haye and 1 


uli the (aid tenements firſt above mentioned, 
the appurtenances, to the ſaid Fobn Doe and b 


ts from thence next enſuing, and fully to be 


is 
laſt aforeſaid, to the full end and term of ſeven - 


423 


complete and ended. And alſo whereas the ſaid T. P. Second count. 


on the 13th day of February, in year of the our 
Lord 1781, at the pariſh of F. aforeſaid, in the 
ſaid county, bad demiſed to the ſaid John Doe the 
tenements aforeſaid, ſecondly above mentioned, 


with the appurtenances, to have and to hold the ſaid 
tenements ſecondly above mentioned to be demiſed, 
with the appurtenances, to the ſaid Jebn Doe and 


his aſſigns, from the 12th day of February, in the 
pear laſt above mentioned, to the full end and term 
of 7 years from thence next enſuing, and fally'to 
be complete and ended: By virtue of which ſaid 
ſeveral demiſes the ſaid I'd Dae entered into the 


ſaid ſeveral tenements ſo demiſed as aforeſaid to him, 


with the appurtenarices, and was poſſeſſed thereof, 


and being ſo poſſeſſed thereof, he the ſaid Richard 


Ree, afterwards, to wit, on the ſaid 13th day of 
Fibruary, in the year laſt above mentioned, with 


force and arms, &c, entered into the ſaid ſeveral - 


tenements, with the appurtenances, in and u 
the poſſeſſion of the ſaid John Doe, his ſaid ſeveral 
terms therein not being yet expired, and ejected 
the ſaid John Doe out of his ſaid ſeveral farms, and 
other wrongs, &c. to the great damage, c. and 
againſt the peace, &c, whereupon the ſaid John 
Doe ſays he is injured, and hath ſuſtained d 155 
7 the * of 107. and therefore he brings 

uit, Cc. ls 


Add the notice at the end as before, to appear 


- 


generally as of the term. 


* 
* 
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In this declaration the law requires, : that the row the pre- 
thing demanded be ſo ſpecified, that the ſheriff may miſe are to de 
fetanly tnow what to give the poiſon of; if plain” See- 

E . : * 


— 


| | 0 | at ; ; : % * Xt 


Fr mould recover, for it would be in vain if ee. 
: eution could not be had of the thing ſpecifically PR 
5 mundid,  2.L4. Raym. 1470. 2 Str. gob. 
What declara- | But ſuch a very enact deſcription is not equ 
tion ought to neceſſzry in this action as in a præcipe: For on this 
action the plaintiff is to ſhew the ſheriff the premiſes 
and take poſſeſſion at his peril of only what he ha 
title to; if he takes more, the court will in a ſum- 
mary yy ſet it right. 1 Burr. 629, 
— 2 It mu de brought in that county where the land 
; lee, and the declaration muſt ſet forth the particulo 


Day « of the de- pariſh; and the day F the demiſe muſt be laid after 
. 


the title accrues, otherwiſe plaintiff will be non. 
ſuited, and the plaigtiff myſt lay the commencenunt 
of his ſuppoſed /zaſe, to have been precedent to 
* gjectment by the defendant. 1 Sid. B. 2 Nw 
Tr. 171. 5 
Tf title acerues ,. Tf Ae ute of the leſſor of plaintiff agrue in 
— — Zafer vacalion, yet the plaintiff may deliver his 
- may deliver de- ejectment gs of Eaſter term, and ſhall recover there- 
claration as of On, becauſe he makes up his iffue, or takes judg- 
un. ment as of the next term, otherwiſe the act of 
law which ſuppoſes the bill filed as of the fnft di 
.of Eaſter term, before a title accrued to plaintiff, 
would be an act of injury to him, and delay bis 
right; for à man ejected out of à leaſe made in 
term time, could not complain till term was over. 
Vent. 174+ It muſt, be brought within 20 jean 


21 GC, be & 16. Sia. 432. N * 

How to move When the declaration is delivered, make affidavit 
| for Judgment. .of the ſervice thereof on the tenant or his wife, a0d 
4 | _ ,move for Judgment againſt the caſual ejefor, which 


.is done by giving a counſel half a guinea for thit 
-purpoſe, who ſigns his name thereon, and gives it 
p to the clerk of the rules with the affidavit; b t firſ 
— a copy of the declaration, if it be a count 
càule. . | 


John Dog on the demiſe of J. P. plaintif, 
nch King's Bah. th 7 1 
* "4 | Ri bard Roe defend . 


— 
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B. of in the county f wabeth Abel ef d 
4 and ſaith, that he, this deponent, did, un A 
'_ . dayof, +, lleſt, perſonally. ſery@ JB... 

tenant, in poſſeſſion of the premiſes in the declara- 

tion hereto anvexed mentioned, with g trus copy 

of the "declaration and notici thereunder written 

hereto annexed, and at the ſame time this deponent, 

(read to him the notice tbercun der written), or it may 

de, acquainted the ſaid. 7. B. of the intent and 
meaning of the ſaid declaration, and notice there- 

under written. 


To be fworn be 
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I the tenements lie in London or Middleſex, and Motion for 
notice to appear the firſt day of term, you may on judgment in | 
that day moye for judgment (or after ad you pleaſe), wm." W 
and then the tenant has but four days inclu/ive'to ap- 
pear in, next after the motion: but if the motion 
is made late in term, the court will not allow. him 
more than one or two days; and will ſometimes 
order tenant to appear immediately, ſo that plaintiff 


AF 


— 
— 


bis may give notice of trial within the term; but if not 

e in moved before the la/? four days, tenant has until fas 

ver. days before the ſaign day of the ſubſequent term to 

n appear. If the notice be general, then the tenant 

has the whole term to appear in. 

lavit If the tenements Ge in any other county than Lon- If in the 
and am or Middleſex, and the declaration be delivered nt. 
died beſote the.e//ſojgn day of Zaſſer or Michae/mas term, 

that the tenant has four days after the end of the next - 


2 
> 


iſuable term, viz. Hilary or Trinity, to appear, al- 

though the notice be to appear in Adcharimas or 

7 term; and if in a county where the affizes are 17 in 8 co 
deld but once a yeat, yet tenant has four days after where the 
dhe end of the term next preceding the affizes,. 10 p- v4 - oaths 
N; and if the notice be to appear in # or 

Trinity term, motion being made the laſt day will 

be time enough. of es 1 


= 


E RA 


=> 
yo 
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If term ends 1 the term ends on a Wedneſday, you have 11 
| onday to appear in, and judgment cannot be 
ag ne AA afternoon. * . 
When judgment It Eannot be ſigned until the afternoon of the 
may be ligned. | day after the end of the term of which the declar. 

tion is, Say. Rep. 303.; pay filing the affidavit in 2 
country cauſe, 25s. no rule to plead is given, as in 

other caſes, 1 6. box, which counſel pays you, 
If no appearance If the tenant does not appear, and file his ple; 
in time, fign within the time limited (for which ſearch at all the 
Judgment. judges chambers, each of whom keep an ejedtment 
book), go to the clerk of the rules, and get the rule 
for judgment, pay him 5s. Enter on a double half 
crown ſtampt paper, the memerondum (if by bill), 
tif by original © zhe declaration only,” ſo far as the 
| premiſes, get a roll, enter the warrants of 
thereon, as on other judgments, only ſay, “ in a ple 
« of treſpaſs and ejetIment,” and on producing your 
rule for judgment, the clerk of the judgments will 
ſign it, and he will expect that common bail be filed, 
if by bill (but not by original), then ſue out a writ of 
poſſefhon thereon, pay ſigning judgment 4 5. 24 if 

on one demiſe. | 

Amending de» It was formerly held, that a declaration in eje- 
claration. ment could not be altered or amended aſter once 
delivered, in the moſt trivial matters; but it has 
fince been held, that an ejectment is a mere fictitious 
action, and the demiſe mere matter of form, nor dies 
it exiſt; and on application, the demiſe was ordered 
to be amended ; but this was to ſave the plaintiff 
from being barred by a fine, if he had been obliged 
to bring a new ejectment; 4 Burr. 2447. 2 Bur. 
1162. therefore as the demiſe may be altered, there 
can be no doubt but that other parts leſs material 
may alſo be amended, the action being invented 
under the controul of the court, for the advancement 


of juſtice, and merely to try the right in 1175 


1 Burr, 665. But in Sir William Lee's time, amt 
was put inſtead of John, and the court refuled to 


— 


of 
if 
d. 
ce 
has 
2us 
1061 
red 
tif 
ped 
"al 
ere 
rial 
ted 
nent 
in. 


Ef ment; 


An ejeAment is the mere creature of the court, and 
qhen to every equitable regulation, for expediting the true 
juftice of the caſe. 2 Black Rep. 940. | 


che tenements lie in London or Middleſex, and Appearance in 
the notice be to appear the ff day of term, tenant n. 
i | 


has four days to appear, 


of the term generally, 
then the whole term, | 


If in the country, four days after the iſſuable term, la the country, 


viz. Hilary or Trinity, or if it be in a county whete 
the o/ſizes are but once a year, then four days after the 
ind of the term next preceding the afſizes. It is ſaid 
that the tenant cannot appear after the time allow- 
ed by the common rule for appearing” is expired. 
Say. Rep. 151. but J think he may any time before 
judgment ſigned. 


t a blank conſent rule from the ſtationers, pay How to appear 
24, fill it up in this manner if you mean to defend for tenant, = 


for all the premiſes mentioned in the declaration, 
and the defendant's attorney only ſigns it, as it is in 
nature of an agreement for the conſent rule to be 
drawn up by. 4g | 
Trinity term, in the 22d year of the reign of king 


Gerge the third. Stormont and May. 
Middſex, to wit, Doe ex demiſe of j It i: ordered, by the Common con · 
Je againſt Roe, for 4 meſſusgen, | conſent of the àttor - fent rule, 


4 darns, 4 tables, 500 acres of arable R "OO 
land, 550 acres - paſture, and 20 nies for both parties, 


ares of furze and heath, in F. in that 75 Nix be 
the county of Middleſex, 155 

lead of the now defendant, Richard Roe, and do 
forthwith appear at. the ſuit of the plaintiff, and file 


* common bail” (if the declaration be ** by original, 


leave out the above wards , and receive a declaration 
in an action of treſpaſs and ejectment for the pre- 
miſes in queſtion, and forthwith plead thereto not 
puilty ; and upon the trial of the iſſue, confeſs leaſe, 
entry, and ouſter, and inſiſt upon the title only; 
otherwiſe let judgment be entered for the plaintiff, 
2z2inſt the now defendant Richard Roe, by default; 
and if, upon the trial af the iſſue, the {aid Jeleph 
Nix ſhall not confeſs leaſe, entry, and ouſter, 
wheredy the plaintiff ſhall not be able further to 


made defendant in the 


proſecute - 


* 


Ejettinene; 


fecute 4 bis bil” (if by original fay 31 
2 ainft the ſaid Joſeph Nix, Sen be Rh. — de 
lowed for not proſecuting the ſame ; but the fat 
5b Mir ſhall pay cofts to the plaintiff in tha 
caſe, to be taxed: And it is further ordered, that i 
upon the trial of the ſaid iſſue, a verdi {bal be 
given for the ſaid Joſeph Nix, or it ſhall happen 
that the plaintiff ſhall not further proſecute his fit 
4% hill,“ (if by original) fay © writ” for any other 
cauſe than for not confeſſing leaſe, entry, and oll. 
ter, then the leſſor of the plaintiff ſhall pay to the 
laid Fofepb Nix colt in that behalf to be ad) uige, 
By 

2 . attorney for ile. 

4 Yi. , R. G. attorney for defendant, 


How deen! By the rule 15 Car. 2. Reg. 1. It it n- 
for part. «that in every aktien of treſpaſs and ejeciment whe, 
« "2he 4 eds: by the "rule of court, ſhall conifi/i lug 
„ try; and oer, for Jo much "of the premiſes in th 


HE mentioned, as are in the 22 n of th 


* 
* I, 


id defendant or his wnder-tenants, t 
* Juch defendant hall immediately deliver to the bl plain 
s attorney a certain note in writing 2 ten 
ments ſo being in the paſſin of the Jad i 
* or his under tenants. 
The preſent wy This mode now is not adopted, but the bol uſual 


o ef proceeding. W is, to mention the premiſes in the rule. yu 


ye; gefend for, and at the end . ſay, 
by fort of emiſes mention d in the declaratim; 
he role 79055 957 by the Her 75 the rules by 

be thus, © Unleſs tenant in poſſeſſun of part 

_ © th premiſes i in 1 "ball appear and plead i 
net after r the * of the 2 le 
«Thr rn intiff againſt the nw 

endant "Richard 4 * 45 , 1 

Hall iſſue for ſuch por 7 the be 9720 au 


ol 5 his poſſeſſion.” 
Tenants moſt | 11 Geo. 2. . 18 4. Tenants are obliged 
give notice to Ms notice to their Abr d. 6 a declaration in gal- 


Warte o "ment being delFoert, indir Pai of for ſeiting * 
7 
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« years improved, or rack rent of the premiſes bed h 


) IL 

10 tenant. \ 
a Wies the rule is filled up, annex to it the plea When rule filled 
at of the general iſſue of not guilty ; and if the decla- ple, fit de 
i ration be by bill, file common bail, and deliver a me- din, file com- 
de morandum or warrant at ſame time on a 28. 6 d. mon bail. 
en ftamp, or enter appearance (if by original) the ſame 
id 33 if the defendant had been ſerved with the pro- 


ceſs, as originally the plaintiff was obliged, .before 

he figned judgment, to ſue out a writ of latitat 

gzinſt the uſual ejector, to ground his ejectment. 

Mich. 33 Car. 2. but now the writ is not ſued out, 

nor is there any rule to plead, given as mentioned 

in the rule. 18 Car. 2. 
The clerk of the common bails, or filacer, marks . eee 

the rule by conſent, then take that, and plea to one — — — 

of the judges chambers, and file it, for which pay before plea filed. 

25 filing common bail in term, 13. 2 d. in vaca- 

tion 4 d. more, entry of appearance 2s. 6 d. 2 
If the declaration be by original, then you take Ii it be by origi» 

the rule and plea with the memorandum or warrant *** 

for defendant on 2 s. 64. ſtamp to the filacer Mr. 

Adams, 660 a note of Re thus: *Middle- 

« ſex, (/.) Appearance for Joſeph Nix, at the ſuit 

« of John Doe on the Fu] of Edward hurt. 

de will ſign your rule, and write on it, Appear- 


erg 


uſual e rance entered,” take ſame. to one of the judge's 

you chambers, and leave it, pay 2 s. | 
in, Hilary Term, in the 25th year of the reign of 
ou King George III. Stormont and Way, 

s Wi Ns in. Doe, > And the ſaid Foſeph Nix, by FJ. J. Fus. 
art LET de. bis attorney, — and 44. $ 


the force and injury, when, &c. and ſays, that he 
u not guilty of the treſpaſs and ejectment above 
kid to bis charge, in manner and form as the ſaid 
Jahn Doe hath above thereof complained againſt 
= and of this he puts himſelf upon the country, 
Any perſon claiming right to the premiſes in Any Peas, 
queſtion, may, with +. 5 the Pre made So — 

ant with the tenant in poſſeſſion, but the defendane with 


oourt the tenant, 
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Landlord im- 


wered to make ten 


imſelf defend- 
ant, Ec. 


e fuſfer the landlord to mate par gh defendant, h 
e be 


| Defence for the 
| landlord, 


c appear by himſelf, and enter into the commun 


At the trial the 


landlord muſt 
confeſs, &. 


enter into the like rules that the tenant, in caſe be 


mentioned in the books, draw up the rule at the 
| Clerk of the rules, pay 8 s. copy it, and annex it to 


Ejeament. 


court never permits ſuch perſons to defend alone 
without the tenant. 

But great inconveniences - having happened by 
ts refuſing to appear to ſuch ejectments, c 
ſaſſer their landlords to take on them the defence 
thereof: by Stat. 11 Geo. 2. c. 19. * the court ny 


« joining with the tenant, in Hall appear; 
« but if the tenant ſhall refuſe to appear, judgmat 
«c ſhall be figned againſt the caſual ejefor for wat 
« thereof ; but if the landlord of any part of the land, 
« &c. ſhall deſire to appear by himſelf, and conſent i 


—— * 


c had appeared, ought to have done, then the aun 
« ſhall permit ſuch landlord ſo to do, and order a fl 
« of execution upon ſuch judgment againſt the caſual 
6 Eu, until they ſhall further order therein.“ 
ow to appear for the landlord. Give brief to 
counſel for him to move, that the landlord ny 
« be mad: defendant with the tenant, if be appear; 
& and if the tenant does not appear, then that he muy 


= 3 oe = = » oo oo 


« rule, and defend his title.” When the landlord 
defires to be made a party to defend the title of the 
land in queſtion, together with the tenant in poſbeſ- 
fion, the court will grant it, ſo that he will enter 
into the rule to confeis leaſe entry and ouſter, 
VN. B. This is done by a Counſel's hand, fee 104, 
64. and there is need of affidavit for the purpoſe, 


the plea ; add alſo the common conſent rule theret0, in 
which you will inſert the landlord's name as de- 
fendant (and if he appear with the tenant, his allo 
muſt be inſerted) ; file appearance, or common 
with the memorandum on a 25. 6g. ſtamp, as tht 
caſe requires, and file plea as before. 

At the trial the landlord muſt confeſs leaſe, entry 
and ouſter, and inſiſt only upon the title; and i 
he do not do it, then the plaintiff is nonſuited, 30d 

4 ge judgment 


2 Sg sa me 


— 


2 * a 3 


: doment afterwards is to be entered againft the 
r ejector by de fault. Style Prac. Reg. 442. ; 
Where the landlord is made defendant, the plain- If landlord is 


iff muſt prove the defendant's tenant in poſſeſſion or wg or 
of the premiſes, 1 Wil. ; 220. prove defendant's tenant in peſſeſſion. 2 : 


If a verdi& be for the plaintiff againſt the land- 
Jord, he muſt move the court for liberty to take 
out execution, on production of the poſtea and con- 
ſent rule, which is a rule to ſhew cauſe only. | 

When the time for appearance is out, ſearch at When time for 
the judge's chambers for plea and rule as before, „ bon 
take them and give receipt in the book, and if you proceed. © 
mean to go to trial (firſt ſign the name of plain- * 
tif's attorney to the conſent rule), take ſame to | ö 
the clerk of the rules, who will keep and file it, Acopyof conteat | 
giving you a copy thereof on ſtamp, pay him 6 r. — 
and when the iſſue is delivered, a copy of that rule 
is annexed on plain paper, for which you charge 
nothing, | dad 

If — declaration be by bill, then make up your iſſue by bill, 
* iſſue, with a memorandum of the term the plea 9 
of, inſerting the real defendant's name, inſtead of ; 
Richard Roe, the caſual ejector. Thememorandum 
of the iſſue will be the ſame as under title iſſue, 
only ſay, of a plea of treſpaſs and ejetiment.” 

If it is by original, make yaur ile of the ſame Ifue by original, 
term with the plea, but no memorandum. You 
begin with the declaration. Charge on the back... 
of the iſſue thus: Copy iſſue, fo. 10. Js. 4 d. duty 
and entering plea 15, 2d, 

"The ſame time is allowed for notice of trial in Notice of triat, 
dedment as in other caſes, both in town and coun- 
75 therefore it is needleſs to mention it here. 
ide title Trial.) ä 

If the leſſor of the plaintiff is an infant, after Infant plaintiff 
the plea is filed you may have a ſummons . gg muſt name a 
* ſhew cauſe why farther proceedings ſhould not be bund. 
. laid until a ſufficient guardian is appointed for tie 
Her of the plaintiff, who will undertake ta poy 

« f e 
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« the. defendant fuch cofts as may be adjudged ts hin- 
And Bere will be n 1 ore ug a 


real' plaintiff named. You. petition, in the fame 1 
manner to appoint a guardian, as under title z. WW 
fants. | | 2119 "0% Nob 1 


| Leſſor of the Proceedings were ſtayed till the leſſor of the 
plaiatiff muſt plaintiff ſhould give ſecurity for coſts, his ref. 
ve ſecurity for P 8 8 / l ref 
ag dence being in Ireland, though this ejectment wu 
brought under the direction of the court of Chan- 
cery, and 40 l. ſecurity had been already given 

there. 2 Burr. 1177. | 
How to proceed If the tenant in town abſconds, the court will, 
sgainſt abſcond- upon ſervice. of the niece, the only manager of the 
me houſe, and reſident in it, and fixing up another 
copy on the premiſes, make a rule to ſhew cauſe uh 


judgment ſhould not be entered up againſt the caſual the 
* geftor; and will further order that notice of ſuc Ric 
* rule to any perſon in the houſe be ſufficient ; or if m he 1 
<& perſon be in the houſe, then to affix the ſame on the tre 
&« door.” Burr. 1116. See the like rule upon Nia 
ſervice on the maid, 118 1. A like rule was made cha 
to ſhew cauſe why a preceding ſervice of an ejec - the 
ment upon a ſervant in the houſe of one Haulin, ſher 
| tenant in poſſeſſion, ſhould not be deemed a good have 
ſervice; on its appearing that both Fawkins and bis and 
wife kept out of the way to prevent their being nanc 

perſonally ſerved : and if this was not fo, the plain - 
tiff (adds the reporter) would loſe the aflizes, (& 
Ibid. COLE preet 
When it may be , So that if the tenant keeps out. of the way on deſor 
left with ihe ſer- purpoſe, and leaves the ſervant in the houſe, ferve and | 
_ the ſervant with the declaration, and then move the 2gain 
| court on the _— „ 8 a on 
. If judgment be ſigned efault againſt t the tj! 
| ys ur — 8 caſual ow, the landlord may move to ſes it aide hing 
tegant has aot i the tenant has not given him the ejettment, and the whict 
deliveres one bi Court Will make tenant pay the coſts, for the po. bent 
landlord, he may ſeſſion ought not to be changed where there has Jin, 


pply wo et it been no trial, nor opportunity of trial. 4 Bur. 
997» Tie 


LY. 0. V 


7 & © * 
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de 
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The record in ejectment is made up in the ſame Record. 
manner as others, with two placitas of the term the 
iſue is delivered, only ſay, ** in a plea of treſpaſs. | 
« and gement. Alter trial if the plaintiff gets 4 | 
rerdict, give a rule for judgment, and tax the cofts | 
253 in other caſes, | : OS. 
And the ſaid Richard, by S. U. his attorney, Jodgment by nil, 
comes and defends the force and injury, when, Sc. dicit, with a re- 
ind iays nothing in bar or precluſion of the ſaid 4 —_— 
action of the ſaid Fohn Doe, but makes default, by 
which the ſaid John Doe remains therein undeſend- 
ed againſt the ſaid Richard Roe, for which the ſaid 
Jn ought to recover againſt the ſaid Richard, his 
lad term yet to come, of and in the tenements 
eforeſaid, with the appurtenances; and upon this 5 s 
the ſaid John freely here in court remits to the ſaid. 7 
Richard ali ſuch damages, coſts, and charges, as 
he the ſaid John hath ſuſtained, by occaſion of the | 
treſpaſs and ejedt ment aforeſaid, therefore the ſaid - 
Richard is free from thoſe damages, coſts, and 
charges, Sc.; and upon this the ſaid John prays 
the writ of our Lord the King, to be directed to the 
ſheriff of the county aforeſaid, to cauſe him to 
have bis poſſeſſion of his ſaid term yet to come, of 
and in the tenements aforeſaid, with the appurte- 
nances; and it is granted to him, returnable on 

next after if by original on, &c. 

George third, Sc. to the ſheriff of Middleſe, A unt of poſ- 
greeting : Whereas John Doe, lately in our court, teflion by bill. 
delore us at Veſiminſter, by bill without our writ, tf by original, 
and by the judgment of the ſaid court, recovered leave out the 
aint Richard Roe his term yet to come, of and 1 
in one meſſuage, Sc. (here deſcribe the parcels, as in * 5 1 1 
the getment exactly), with the appurtenances, ſituate, 8 255 
hing, and being in in your county, 2:. 64. tampt 
which John Charles, on the 2d day of April, in the E 
wenty-third year of our reign, demiſed to the ſaid 3 
Jun, for a term of years which is not yet expired, præcipe is neceſ- 
lo hold from the 1ſt day of April then laſt paſt, ©: 
until the full end and term of five years from 
Ff thence 
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thence next enſuing, and fully to be complete and 
ended; by virtue of which demiſe the faid Jy 
Doe entered upon the ſame tenements, with the 
appurtenances, and was poſſeſſed thereof, until the 
ſaid Richard afterwards, to wit, on the ſame 14 
day of April, in the twenty-third year aforeſaid, 
with force and arms entered into the aid tene. 
ments, with the appurtenances, and then and there 
ejected, drove out, and removed him the ſaid Jh 
Doe from his ſaid farm, his faid term then and 
there not being expired, and him the ſaid Jab 
hath withheld from his poſſeſſion thereof, and fill 
doth withhold,” whereof the ſaid Richard is con- 
victed, as appears to us of record: Therefore ye 
command you, that without delay you cauſe the ſaid 
Jobn Doe to have his poſſeſſion of his term aforeſaid, 
yet to come of and in the tenements aforeſzid, 
a If by original with the appurtenances, and in what manner you 
ſay * on , shall have executed this our writ, make appear ty 
& — us at Meſiminſter, on Saturday next on the morroy 


« ever we ſball of All Souls, * and have there this writ, Witnel, 
„ then be in ee. ; 


Tg. . George, &c. ( to the end of Hab. fac. pa, ws fu 


Gon, and fi, ſa, As the return day), then ſay, We alſo command you, 
for coſts, that of the goods and chattels of the ſaid C. D. i 
your bailiwick, you cauſe to be made and levied 

261. which the ſaid John Doe lately in our ſaid cout 

before us at Meiminfler, by bill without our writ 

and by the judgment of the fame court, recovered 

againſt the ſaid C. D. for his ſaid damages whict 

he had ſuſtained, as well by reaſon of the treſpab 

and ejectment aforeſaid, as for his coſts and charge 

dy him about his ſuit in that behalf expended, at- 

| Judged to the ſaid John Doe according to the form 


of the ſtatute in that caſe made and provided, where 


of the ſaid C. D. is convicted, as alſo appears (0 
us of record, and have you the ſaid monies befor 
us at Viſminſler on the ſaid © next after 

to render to the ſaid John Doe for his damages 


- aforeſaid, and have there then this writ. ale 


Ejeument. 1133 


6 N. B. This writ is to be ſigned und fealed as 
beſore. | og 5 | 

The writ of poſer bas relation to its 19%, Hab. fac. po, 
though it be not a ually ſued out till after the has relation to 
122th of the leſſor of plaintiff ; yet if teſted befofe —_— 
his death, it is regular. 4 Burr. 1371. The legal out till after the 
relation to the day of the tee, is proper to be ſup- leſſor of plain- 
ported ia maintenance of a writ of poſſeſſion, on Cog ; _—_ ye 
judgment in ejectment. Tbid. | — 

7 o be ingroſſed on a 2 5. 6 d. ſtampt parchment, 
and ſigned with Mr. Heberden, pay 18. 84. ſeal 74. 
recipe is tequiſitee. | 

The ſheriff grants a warrant on this writ ; pay Wartant, 
1. 44, and he will put the leſſor of the plaintiff in 


poſſeſſion. | ; 
The above writ will ſerve where there is a judg- The writ of poſe 


ment againſt a real defendant, only inſert W ne 
name, 
Frequently the defendant, after entering into the 
common rule, wiſhes to withdraw his plea, and 
confeſs the action; in that caſe you muſt enter a re- 
traxit, or a relifla verificatione on the roll. Vid 
Retraxit. OR 
The tenants very frequently, to ſave the expence 
of ſheriffs poundage and officers fees attorn tenants 
to the leſſor of the plaintiff; in that cafe, make 
ſuch attorament on a piece of paper, thus (naming 
the cauſe) : = 
ge it remembered, that we whoſe names are Attornment,, 
* hereunder written, being the ſeveral tenants in 
* polſeffion of the premiſes belonging to J. G. 
* ſituate and being in the pariſh of, &c. do here; 
* by ſeverally attorn tenants to A. B. of, Ce. 
' gentleman (the leſſor of the plaintiff in the above 
' cauſe), for ſuch parts of the ſaid premiſes as are 
in our reſpeQive poſſe fions ; and we, each and 
every of us, have this day ſeverally paid to the 
aid 4, B. the ſum of 15. u ſuch attornment, 
en account, and in part of the rent due, and to 
become due from us ſeverally and reſpectively, 
| F f 2 3 
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for ani in reſpect of the ſaid premiſes; and ge 


e thereof to the ſaid A. B. from the 25th day of 
* March laſt paſt; as witneſs our hands, thi 


Writ of poſ- 
ſeſſion on two 


ſeveral demiſes. 


ſaid A. lately in our ſame court, before us at . 


(that is to ſay), with ſwords, ſtaves, and knnen 


Ejeament. 


« do ſeverally and reſpectively become tenann 


6 . day of 1784.“ | 
George, &c. To the ſheriff of Middleſer, preet. 
ing: Whereas A. A. lately in our court, before 
us at Weſiminſter, by bill without our writ and 
the judgment of the ſaid court, recovered agai 
R. R. late of, &c. his term yet to come, of and in 
five meſſuages, and one acre of land, with the ap. 
purtenances, in the pariſh of Saint Zuke in you 
county, which J. H. on the firſt day of Odlober, ig 
the twenty-third year of our reign, at the pariſh a 
Saint Luke aforeſaid, demiſed to the ſaid A. 75 h 
and to hold, the tenements aforeſaid, with the 2. 
purtenances to the ſaid A. and his aſſigns, from the 
day of then laſt paſt, to the full end 
and term of five years, then next following, and 
fully to be complete and ended: And whereas, the 


minſter, by bill without our writ and by the judy. 
ment of the ſaid court, recovered againſt R. R. hi 
term yet to come of and in five other meſſuages, 
and one other acre of land, with the appurtenances, 
in the ſaid pariſh of Saint Luke, in your county, 
which J. M. on the day of in the 
twenty-third year of our-reign,' at the pariſh of 
Saint Luke aforeſaid, demiſed to the ſaid 4. To bau 
and to hild, the ſaid laſt mentioned tenements, with 
the appurtenances, to the ſaid A. and his afligns 
from the zoth day of September then laſt paſt, to 
the full end and term of fix years then next fol- 
lowing, and fully to be complete and ended; by 
virtue, of which ſaid ſeveral demiſes the ſaid 4 
entered into the ſaid ſeveral tenements, with the ap- 
purtenances, and was poſſeſſed thereof; and the ſai 
A. being ſo poſſeſſed thereof, the ſaid R. after 
wards, to wit, on the ſaid day of In 
the ſaid twenty-third year, with force and am 


at 


Ejeament; 


at the ſaid pariſh of Saint Luke, in your county, 


entered into the ſaid ſeveral tenements, with the 
zppurtenances, ſo demiſed to the ſaid 4. in manner 
aforeſaid, for the term aforeſaid, which is not yet 
expired, in and upon the poſſeſſion of the ſaid 4. 
and ejected the ſaid A. out of his ſaid ſeveral farms; 


Therefore we command you, that without delay, 


you cauſe the ſaid A. to have his poſſeſſion of his 
aid ſeveral terms yet to came of and in the ſeveral 
tenements aforeſaid, with the appurtenances ;z and 
that you certify to us at Męſiminſier, on next 
after- in what manner you ſhall have exe- 


cuted this our writz and have you there then this. 


writ, Witneſs, Cc. 
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« That in all caſes between landlord and tenant, Proceedings un- 
« as often as it ſhall happen that one half year's 4 4 Ce. 2. 


« rent ſhall be in arrear, and the landlord or leſſor © 1818 th 


« hath a right by law to re-enter, for non-payment 
« thereof, landlord ſhall and may, without any 
« formal demand or re-entry, ſerve a declaration in 
« ejetment for the recovery of the demiſed pre- 
«* miſes; or in caſe no tenant be in actual poſſeſ- 
« ſion, then to affix the ſame upon the door of an 
« demiſed mefluage ; or incaſe ſuch ejectment ſhall 
« not be for the recovery of any meſſuage, then 
« upon ſome notorious place of the lands, &c. 
« comprized in ſuch declaration; and ſuch: affixi 

„ ſhall be deemed legal ſervice, which ſhall fta 

* in the name and place of a formal re- entry; and 
© in caſe of judgment againſt the caſual ejector, or 
© nonſuit for not confeſling leaſe, entry, and 
« ouſter, it ſhall be made appear to the court, 
© where the ſuit is depending by affidavit, or to be 
© proved upon the trial, in daſe the defendant ap- 


* pears, that half a year's rent was due before the What the a- 
* ſaid declaration was ſerved, and that no ſufficient 4avit ought to 


' diſtreſs was to be found en the demiſed premiſes, 3 


auntervailing the arrear then due; and that the 
* leſſors or r in ejeftment had power to re-enter, 
den the leſſor ſhall recover judgment, and have 
execution; which if the leſſee ſuffer, without 


F-f 3 « paying 


—_ Ejeaiment, 


ec paying the arrears and coſts, and without Ailing 
Bill in equitynot e a bill in equity, to be relieved within fix mon 
filed within bx 66 he ſhall be barred from all relief, other than by 
| = 20 ren cc writ of error; and the leſſor ſhall hold the pie · 
«© miſes diſcharged from the leaſe; but if the 
<< tenant or leſſee tender to the leſſor, or bring 
e into court the rent in arrears, together with 
* coſts, all further proceedings ſhall ceaſe : and if 
* the leſſee be relieved in equity, he ſhall enjoy 
* the demiſed premiſes, according to his leaſe, 
„ without obtaining a new one. N. B. This u 
© not to bar the right of a mortgagee, who map. 
4 pay the rept in arrear within fix months, and 
&« coſts.” , 
11 leflee file 8 6 If the leſſee file a bill in equity for relief, he 
bill, be muſt «© muſt bring it into court in forty days after the lei. 
being e - © 26 ts anſwer, ſo much as he ſhall ſwear to be 


court, all rent, , 
Se. © que, over and above the coſts, there to remai 


— 


Sh > =» me - 


S 5 =>” X” =» 


th 


& till hearing.” bid. ſecs. 3. * J 

If tenant before Provided, if the tenant ſhall before the trial, py a 
_ pay, —_ or tender to the leſſor, Wc. or pay into court all the tur 
a, fue a __ with coſts, further proceedings hall ceale, bu 
Et. 4 a 

Conſtruction of The true conſtruQion upon this act is, to take uf the 
the act. tze Jandlord the inconvenience of his continuing du 
always liable to an uncertainty of poſſeſſion (frus Th; 

its remaining in the power of the tenant to offer him cler 

compenſation at any time, in order to found gn appli meſ 

cation for relief in equrty), and to limit and conhae payr 

the tenant to ſix calendar months after executie T 

granted, for his doing this; or elſe that'the land ſtane 

lord ſhall from thenceforth hold the demiſed pie“ 2 

miſes diſcharged from the leaſe. 1 Burr. 614. 6 57 

Tenant may - Tf the tenant is ſerved with a declaration in ejet- « of 
1 S. ment upon this act of parliament, be may apply DVI © th 
ſuummons to ſtay proceedings upon payment of 4 te 
rents and coſts to be taxed; and if he tender de +» 

rent before ejectment delivered, court will Ray pio 4 th 

.ceedings with cofts. . * 

Element hoy The ejectment is prepared as before (it is 0 * 


to be prepared, neceſſary to ſeal 2 leaſe), laying your demiſe 3's 


Ejeament; . - 43% 


he rent became due, which is generally tiventy days 
iter rhe quarter ended; after ſervice thereof, the 
following affidavit is neceſſary, naming the cauſe : |; 
7. K. the lefſor of the plaintiff in this cauſe, and Affidavit to move 
Z. of, &c. gentleman, ſeverally make oath and for judgment, 
y; and firſt this deponent J. B. for hiaſelf faith, i 
That on the day of laſt paſt, and 
for ſeveral days before, the meſſuage in the annexed 


1 declaration of ejectment mentioned, was ſhut up, 
ſe, and there being no tenant in the poſſeſſion thereof, 
| it he this deponent did, on the day of 8 
pay. laſt, affix a copy of the ſaid declaration in eject- 
and ment, hereto annexed, and the notice thereunder 


written, 8pon the door of the ſaid meſſuage, late in 
the tenure of the ſaid A. B. And this deponent 
7. K. for himſelf ſaith, That before ſuch declaration 
in ejeAment was affixed as aforeſaid, there was due 
to him as landlord of the ſaid premiſes, from the ſaid 
J. B. the tenant thereof, the ſum of 14 /. for half 
a year's rent, upon and by virtue of a certain inden- 
ture of leaſe made between this deponent of the one 
part, and the ſaid A. B. of the other part; and 
that no ſufficient diftreſs was then to be found upon 


te of the premiſes, countervailing the arrears of rent then 
wing du to this deponent: And this deponent further ſaith, 
(f That he had, at the time of affixing of the ſaid de- 


claration in ejectment upon the door of the ſaid 
melſuage, power to enter on the ſame, for the non- 
payment of the rent ſo in arrear as aforeſaid. | 

The affidavit required in this caſe is in ſub» Th, ſubfance 
ance as follows: “That the declaration was fixed of the affidavits 
* upon ſuch a place, being the moſt notorious part of the | 


4. * premiſes in queſtion (there being no perſon in poſſeſſion 

 cje-B © of whom the declaration could be legally ſerved), 

ply IR © that ba, a year's rent was then due from the late 

of the mant; that no Jufficient diſtreſs was to be found + 


„ upon the premijes to anſwer the arrears then dus; 
* that the late tenant held ſuch premiſes by virtue ef a 
1 leaſe from the leſſor of the plaintiff, and that therein 
[ __ contamed a clauſe of re-entry for nonpayment of 


rent,” | 
Ffy4 You 


— ? : 1 - mY tn. ? 1 "hy 
b 1 n 
x * 
440 es Cjecment, 
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| How to move © You move upon this affidavit as before, for judy. 
\ | for judgment, ment” againſt the caſual ejector, pay counſel's fre 
1005. 64.; and if no appearance and plea, ſign judy. 
„ + + TIE Rag 
If teaant appears X But if the tenant appears, and pleads upon the 
r trial, all the matters in the above affidavit muſt be 
2 I proved. 1 Bur. 614. | 
"Method of get- If any tenant holding at a rack-rent, or wher 
ting pov. © rent reſerved ſhall be three-fourths of the yearly 
runs away, a value, who ſhall be in arrear for one year's nt, 
year's rent in £6 ſhaj] deſert the premiſes and leave the ſame, þ 
Rh, as no ſufficient diſtreſs can be had, two juſtices 
Pan conv = the peace [having no intereſt in the premiſes], at the 
„ requeſt of the landlord, may go and view te ff 
„ ſame, and affix on the moſt notorious part of the 
„ premiſes notice in writing, what day (at t& | 
* diftance of fourteen days at leaſt ) they will returny 
e take a ſecond view thereof; and if on ſuch ſecond { 
„ view, the tenant, or ſome perſon on his behili 
C ſhall not pay the rent in arrear, and there ſul 
«© be no ſufficient diſtreſs, the juſtice may put the \ 
&« Jandlord into poſſeſſion, and the leaſe thereof ty / 
„ ſuch tenant, as to any demiſe, ſhall be void,” ' 
5 
1 


Stat. 11 Geo. 2. c. 19. dla nn 
Of proceedings The mortgagee, having a right of entry, and tie 
recover premiſes premiſes tenanted, may ſerve an ejectment on ti 


r tenants as before; but if the premiſes are vacant, l is 
muſt ſeal a leaſe thereon, in order to nominate al 

- plaintiff, who is to be turned out by a'defendant,v 
mentioned before; and the proceeding is exact j d th 
* ſame. NN N 1 
If av ejectment By Stat. 7 Geo. 2. c. 20. It is enacted, 1M ni 
is brought by a, c there an ejetiment is brought by 4 mortgagee f. . 
ee — 4 cover the poſſeſſion of mortgage premiſes, if the jo up 
apply, S. ** who has a right to redeem, Hall appear aud pay tit rel 
ee mortgagee, or bring into court the principal mn pr 
e and coſts, to be computed by the proper officer, he fi ac 
« be diſcharged from the mortgage; and the cout 1 | 


& by rule, compel the mortgagor to reconvey the ff 
c miſes, and to deliver up all deeds relating i the x 


A jodg 


« of the ſame.” 


* 


Ejtament. 3 44 


A judge's order may be had for this purppſe ; A judge's order 
and the maſter is to make all juſt deductions and will do. 
allowances on paying off the mortgage. | 

When then there are two or more mortgages, the Where there are 
court will not ſtay proceedings, and compel a re- 110,07 nn, 
demption of the firſt mortgage only, upon the pay - will not compel 
ment of the principal, intereſt, and coſts on that a redemption of 
mortg3ge, without paying the reft. 2 Blacl. . 

726. | = hs 

At which day cometh here as well the ſaid John Final judgment 
De as the ſaid J. by their attornies aforeſaid ; and . 
upon this the premiſes being ſeen and fully under- 
ſtood by the court here, it is conſidered, That the 
ſaid John Doe recover againſt the ſaid A. his term 
aforeſaid yet to come, of and in the tenements 
aforeſaid, with the appurtenances, and his damages 
aforeſaid, aſſeſſed by the ſaid jury in form aforeſaid, 
and alſo 134. 195. adjudged to the ſaid Jabn, by the 
court of our lord the king here by his aſſent, by 
way of increaſe, which damages amount in the 
whole to 16/.; and that the ſaid 4. be taken, &c. 

And upon this the ſaid John Doe prays the writ of Hab. fac. paſſeſ. 
our lord the king, to be directed to the ſheriff of 
the county aſoreſaid, to cauſe him to have bis 
poſſeſſion of the ſaid term yet to come, of and in 
the ſaid tenements with the appurtenances; and it 
is granted to him returnable on Wedneſday next 
after, Ce. ans 6." 9" ee 

Enter on the roll as far as to the end of the iſſue, judgment in 
then ſay, At which day before our lord the king atejectment after 
W:fimin/ter, came the parties aforeſaid by their attor- (nant bas | 
nies aforeſaid, and the ſheriff did not ſend the aid plea and cofts 
writ, nor did he do any thing thereupon ; and here- taxed, and alſo 
upon the ſaid C. D. by his ſaid attorney, comes and. 
relinquiſhes his averment by him in pleading above 
pretended, and ſays, That he cannot deny the ſaid 
action of the ſaid John Doe, nor but that he is guilty 
of the treſpaſs and ejectment aforeſaid, in manner 
and form as the ſaid John Doe hath above thereof 
complained againſt him; and the ſaid John Doe 
further ſaith and acknowledges, That he ng 


4 


=—_ 5 Sjecment. 
tained damages, by reaſon of the treſpaſs and ejed. 
ment aforeſaid, beſides his coſts and charges by hin 
laid out about bis ſuit in this behalf to 15, and no 
more: and becauſe the ſaid C. D. doth not deny the 
ſame, but admits the allegation to be true, the (aid 
Fo prays judgment, and his damages fo acknoy. 
dged in form aforeſaid, together with his coſts and 
charges aforeſaid, may be adjudged to him, &. 
Jedgment Ggned Therefore it is conſidered, That the ſaid John Du 
—— Gy of recover againſt the ſaid C. D. his term aforeſaid, yet 
— , to come of and in the tenements aforeſaid, with the 
appurtenances, and the ſaid 1s. damages in form 
aforeſaid acknowledged, and alſo 7/. 1os. for his 
coſts and charges by him laid out and expended 
about his ſuit in this behalf, adjudged to the aid 
Fobn by his confent, by the court here, which ſaid 
damages, coſts, and charges, in the whole, amount 
to 71. 116. and that the ſaid C. be taken, Cc. And 
the ſaid John prayeth the writ of our faid lord the 
Ling, to cauſe him to have his poſſeſſion of the 
term aforeſaid, yet to come, of and in the tenements 
aforeſaid, with the appurtenances, and it is granted 
| to him returnable, c. 
Tf plointiffis If the defendant will not appear at the trial, and 
nonſuited for confeſs, leaſe, entry, and ouſter, according to the 
* rule, the practice is to call the defendant and his 
8 e, entry A 7 
and ouſter, &c, Attorney, if he be within the rule, and on bis non- 
appearance, ot on refuſal to comply with the rule, 
to call the plaintiff and nonſuit him; then, at the 


Sad plaintiff's inſtance, the cauſe of the nonſuit is in- 


dorfed on the poſtea, which entitles the plaintiff to 
judgment againſt the caſual gjefor, when the poſſia i 
returned into court, Salk. 259. 


| Jointdefendants, If there are ſeveral defendants for the ſame pre- 


one appears and miſes, and ſome appear and confeſs, but others do 

—_— the practice is to proceed againſt thoſe who 

default. do appear, and to enter a verdict for the reſt; but 
then the cauſe of that verdict is indorſed on the 
peſtea, which as to them, entitles the plaintif 
to judgment againſt the caſual ejector. 


Ray. 729. | 
MA ; 
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* 


If the plaintiff is nonſuited for want of confeſſ* How ts 
ing leaſe, entry, and outer, you ſigo judgment vad te, 
igainſt the caſual ejector, as if no appearance was want of confeſſ- 
entered, upon a double half- crown ſtampt paper, ing, Cc. 
as in p. 428; firſt draw up the rule for the ap- 
pearance at the clerk of the rules; pay 5s. On the 
return-day of the diſtringas, take the record and 
conſent rule, with the judgment paper, to the 
maſter, and he will tax the coſts on the conſent 
rule; make a copy of ſame ; ſerve defendant there- 
with, and demand the coſts ; which, if not paid to 
the leſſor of the plaintiff, he may, on affidavit 
thereof, move for an attachment. There is no oc- 
caſion to ſtamp the rule with a double half crown, 
nor the poſtea. | | 
Formerly, after a nonſuit at the aſſizes, for want After nonſuit, 
of eonfeſſing of leaſe, entry, and ouſter, the plaintiff's — take out 
attorney immediately made out a writ of poſſeſſion ; until the, 
but the practice is ſince altered, ſo that now it bank, 
cannot be done until after the poſtea comes in at 
the day in bank. Styles Pradt. Reg. 442. 

If a verdi& is given for the defendant, or the How to proceed 


day in 


plaintiff is nonſuited for any other cauſe, than for where the plain. 


pot confeſſing leaſe, entry, and ouſter, the defendant — —5 —ů 
muſt proceed to tax his coſts on the poſtæa, as on a verdid for the 
other actions, aud ſue out a ca. ſa. againſt the plain- 

tiff; and if, upon ſhewing the writ under ſeal to 

the leſſor of the plaintiff, and ſerving him with a 

copy of the rule by conſent, and the leſſor of the 

plaintiff does not pay them, the court, on motion 

and affidavit of the facts, will grant an attachment 

2gainſt-him, Nan og 

If the plaintiff is nonſuited, he may pay the Plainti may 


colts to which of the defendants he pleaſes, Str. bay coſta to any 
— ich o efendan pleaſes ire oP the defend 


A new trial may, upon proper grounds, be New trial, 
granted in ejectment, as well as in other caſes, - | 
4 Burr, 2224. | | 

A verdict cures a defect in ſetting out the title Veri cures a 
though it cannot cure a defeRive title. 2 Burr. — 
1162, The pleadings were entitled; ſi. 1 Geo. 12 title, 


2 * AS 


Ex 
Fg 


5 5 Ejeament; | 
| the leaſe ſaid to be made thirty-third year of ſaid 
king, to hold from the quarter-day then laſt paſt, 


1 verdict was confirmed, as being a mere miſtake of ' 


the clerk. bid. 
ion muſt Execution muſt be taken out according to what 
be wk -n ov: 4" in right and juſtice is really recovered, and cannot 
g to right, , taken out for more; for the judgment is not to 
be for a moiety only, it muſt be that he recover his 
term. 1 Bury. 366. 3 
If verdift for If there be a verdict for the plaintiff, he may have 


| doen * 2 ca- ſa. or fi. fa. for the coſts, and a writ of hab. fa. 


f. fa. for coſts, poſe. afterwards, or a writ of poſſeſſion and fi. fa, to- 
| gether in one writ. * 


How to recover the Meſne Profits, and 
los nay ee From what Time. 


Ir judgment is obtained in ejectment, bring an 
action for the meſne profits; and as it is conſe- 
quential to the recovery, it may be brought either 
in the name of the nominal plaintiff, or in the 
name of the leſſor of the plaintiff; and in either 

| ſhape, it is equally his action againſt the tenant in 
„ poſſeſſion, to recover the value of the profits, un- 
5 juſtly received by the tenant, in conſequence of the 
ouſter complained of in the ejectment; for after a 

recovery in ejectment, the tenant is eſtopped from 
controverting the plaintiff's title, in a ſubſequent 


action for the meſne profits, provided the plaintiff * 


par proceeds for meſne profits from the time of the 
ouſter complained of in ejectment; but if he 
proceed for antecedent profits, he muft prove his 
title to the premiſes from whence they aroſe, to 

.*. ſhew his right to receive them. 2 Burr. 668. 
Proof required In order to prove the plaintiff's title, it is only 
in ſuch action. neceſſary to produce the copy of the judgment in 
ejectment, where the judgment is after verdict, to- 
gether with the attorney's bill; but if by default, 
then a writ of poſſeſſion executed is neceſſary, And 
a learned author ſays, that the latter does not ſeem 
| | requiſite, 


Eſeament. 


requiſite, for if the tenant be concluded by the 

judgment in ejectment from controverting the 

plaintiff's title, he is conſequently coneluded from 

controverting his poſſeſſion, becauſe his poſſeſſion is 

part of his title, As to the value of the meſne pro- 7 

fits, they muſt be proved; but in eſtimating that Jury are bot 

value the jury are not confined to the mere rent of cenfned to the 

the premiſes, for they may give whatever damages 

they think proper, though the defendant may plead 

the ſtatute of limitations, and by that means protect 

himſelf from all but the laſt fix years. 3 Wilſ. 121. 

2 Burr. 267. Bull, Ni. Pri. 88. | 
And in caſe an action is brought by the nominal If brought by 

plaintiff, the court, on application will ſtay the nominal plain 


proceedings thereon, till ſecurity is given for coſts, 3 
ſhid. ings till ſecurity, 
If one tenant in common. recovers in ejectment Tenants in com- 


againſt another, he may have an action for the you ey have. 


/ 


meſne profits. 3 IVilſe 118. 22: nj —_.. 
The defendant cannot pay money into court in Cannot pay mo- 
an action for meſne profits. 2 , ilſ. 115, ney into court. 


In gjetment, a writ of habeas corpus is the proper How to remove 
proceſs to remove the plaint (under which the de. 3 <jeQment, | 
fendant muſt appear in this court, and enter into — x 
the common rule, and plaintiff muſt declare ge : | 
nwo), and not a writ of certiorari, as in replevin, 
whereby, after the record removed, the parties 
are to proceed upon it, and not to begin 4e 
Novo. 


Bankrupts. er 
* JF any bankrupt, who ſhall have obtained his Bankropts im- 
Lor her certificate from the acting commiſ- Priſoned after 
* ſioners, and ſuch certificate ſhall have been 24 bor te l 
* allowed and confirmed, as by this act is directed, diſcharged, 
* ſhall be taken in execution, or detained in priſon, 
on account of any debts due or owing before he 
** or the became bankrupt, by reaſon that judgment 

1 n 


446 Bankrupts. 
hoes 4e was obtained before ſuch certificate was allowed mn 
confirmed, it ſhall and may be lawful for any one 
6 or more of the judges of the court wherein judg. 
«© ment has been ſo obtained againſt ſuch bankrupt 
n ſuch bankrupt's producing his or her certificat, 
«< allowed and confirmed, to order any ſheriff 8 
* ſheriffs, bailiff or officer, gaoler, or keeper of any 
« priſon, who bath or ſhall have any ſuch bank. 
<« rupt in his cuftody, by virtue of any ſuch execy. 
« tion, to diſcharge ſuch bankrupt out of cuſtody in 
« ſuch execution, without payment of any fee or ri. 
% ward; and ſuch ſheriff, c. is and are hereby 
« required to difcharge ſuch bankrupt out of bis 
% cuſtody accordingly, and is indemnified from any 
action for an eſcape for ſo doing.” 5 Gu. 2. 
. c. 30./. 13. 
How to diſcharge If K bankrupt is in cuſtody before his certif. 
a bankropt. cate is ſigned, and afterwards it is allowed, apply to 
a judge, at his chambers, for a ſummons to 
cauſe why he ſhould not be diſcharged, he having b. 
tained his certificate ; which upon producing, and an 
affidavit (if the attorney does not attend for the 
plaintiff) of the debt having accrued before he b.. 
came a bankrupt, the judge will grant an order upon 
the third ſummons, on affidavit of the ſervice. 
If commiſſion» The court will not diſcharge a bankrupt on a 
| appears fraudu- common appearance, when the commiſſion appean 
— * 22 to have been groſsly fraudulent, viz. the defendant 
| lived in Ruſſel-/reet, Bloomſbury, and the commil- 
fion deſcribed him as of the pariſh of Saint Faith the 
Virgin, in London. 2 Black. Rep. 725. 
Bau, when ex- Bail (if the bankrupt has his certificate allowed) 
onerated, may apply to be exonerated by ſummons, without 
rendering the principal, provided they apply before 
— of ſecond ſci. fa, if the firſt is returned 
| nihil. | . 
Cannot be dif But if the bankrupt be in cuſtody at the ſuit of 
charged from an the king, on an extent, he cannot be dif 
OP therefrom. 1 th. 220. f 
A bankruptin A bankrupt was taken upon an attachment for 


cuſtody, on an not performing an award; acer which he ka, 


os ews mw #oc ooh Xo aw oma 


bankrupt, and obtained his certificate and upon tbe non-per- 

motion for his diſcharge be was oppoſed, becauſe wag" ths | 

the bankruptcy does not purge a contempt; but charged, on have 

the court held, that this was a demand for which ing his certifi- 

in action of debt will lie; and the act ſays, he ſhall ***+ 

not be arreſted, &c. for any debt due before the 

bankruptcy. It would be hard to keep him in cuſ- 

tody when the duty was diſcharged ; and therefore 

he was diſcharged. 2 Str. 1152. | 
On motion to diſcharge a bankrupt out of exe - A bankrupt di- 

cution, on the Stat. 5 Geo. 2. c. 30. it appeared, charged from a 

that the debt was contracted before the bankruptcy, 3 

and ſued for and recovered pending the commiſſion, ruptey, fora debt 

and before any certificate obtained; and the judg- due before, 

ment was afterwards affirmed on error, and coſts 

given on ſuch affirmance, The court difchar 

him as to all; for not having his certificate, he 

could not plead to the action; and theſe coſts were 

attendant on the original judgment, and cannot be 

conſidered as given for delay of execution, when it 

appears there ought to have been no execution, 

though no writ of error had been brought. 2 Str, 

1196, | 
Notwithſtanding a bankrupt cannot be diſ- 1f bankrupt in 

charged out of cuſtody upon an arreſt, before his c»tody at the | 
— is allowed, yet if the creditor prove his une — 
debt under the commiſſion, the defendant may, by bis debt, he may 
petition, apply to the court of Chancery, for him petition for 
to elect, whether he will proceed at law, or take his* 
debt under the commiſſion ; and though he does 
make his election, yet he may aſſent to, or diſſent 
from the certificate. 1 Atkins 220. 


la Chancery. In the matter of A. B. a bankrupt, 


To the Right Honourable the Lord High Chancellor of 
Great Britain. 
The Humble Petition of the ſaid Bankrupt. 
Theweth, | 
That a commiſſion of Bankrupt, on the day Petition for 
1782, was iſſued under the Great 9 plaiatiff to cles 
7 0 
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Bankrupts. 


of Great Britain, againſt your petitioner, diredei 

to V. B. H. H. H. R. H. C. Eſquires, and R. H 
Gentleman, ; ; 

That J. C. of in the county of 

weaver, a creditor of your petitioner, 

did prove, at one of the meetings under the ſaid 


. commiſſion, a debt due to him from your petitioner, 


to the amount of 150. 

That the ſaid 7. C. lately iſſued out of his Mz. 
jeſty's court of King's Bench, againſt your petition. 
er, a writ of latitat, returnable on Saturday next 


after the morrow of All Souls, and cauſed your peti. 


tioner to be arrefted for the ſaid ſum of 1500. ſo 
proved under the ſaid commiſſion. 

« Your petitioner, therefore, moſt humbly 

8 prays your Lordſhip to order the (aid 

FJ. C, forthwith to make his election ei. 

de ther ſolely to proceed at law againſt your 

<« petitioner, or take his ſaid debt under the 

* fſaid commiſſion; And that in caſe he 

& ſhould ele to take the ſaid debt under 

& the ſaid commiſſion, that then your 

„ Lordſhip will be pleaſed to order the (aid 

F. C. to releaſe your petitioner from the 

« ſaid action, at his own coſts and charge; 

or that your Lordſhip would be pleaſed 

« to grant your petitioner ſuch other relief 

te in the premiſes as to your Lordſhip may 

tc ſeem meet. | | 

And your petitioner ſhall ever pray, &c." 


How to PO This petition is to be ingroſſed on a treble fix- 


upon this peti- penny ſtampt paper, and left at the bankrupt's ol. 
Es ' fice, Symond's Inn, with a fair copy for the chan. 


cellor, upon plain paper. When he has anſwered 
it, ſerve copy on the plaintiff's attorney (and hi 
client, I think, would be beſt); make affidaiit 
thereof, and alfo let the defendant make affidant 
that the plaintiff has proved the debt under the 
commiſſion, and that he does not ſtand indebted to 
him in any other ſum. Upon the hearing of tt 

4 1 * petitions 
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petition, get ſolicitor under the commiſſion to at- 
lend with the proceedings; pay him 20 5. | 
Having now ſhewn how the bankrupt may be 
releaſed, it may be neceſſary to ſtate the relief of 
his bail, in caſe they have not ſurrendered * him 
prior to the gaining his certificate; and what will 
not diſcharge him from other debts, by reaſon of 
his certificate. ny | 
If the certificate is obtained before the bail are When ball are 
fixed, they ſhall be diſcharged ; but if they are fixed 1 
before the certificate is obtained, they remain liable. 


1 Burr. 244. | ; | 
But if an action is brought upon a bail-bond Certificate will 


0 OED 
aint the bankrupt himſelf, though he is diſ- hay ene denn. 

ly chitged from the original debt by his certificate, an «ion on | 

id jet he is not from this; for the court ſaid, that this bail- bond. 

. was a new debt, and diſtinct cauſe of action, and 

ut therefore refuſed to relieve the bankrupt, and or- 

be dered the ſheriff} to pay the money to the plaintiff, 

he Coerill v. Owflon. 1 Burr. 436. 35 

er But court (aid, the certificate ſhall diſcharge 

ut proceedings depending againſt bail, in an action 

id won the old debt, who are not already fixed. bid. 

he A certificate diſcharges a bankrupt from a debt 

a accruing before the commiſſion, though judgment 

ſed be not obtained till after the certificate allowed. 

lief C. Rep. 25. 


Acreditor who obtains a verdict before the com - Creditor is io. 
viſion, is entitled to prove his coſts as well as his {ited i prove 
debt, though judgment not ſigned till after the reid under 


commiſſion iſſued, And having proved his debt, commiion, the? . 


fr and otherwiſe ated under the commiſſion, has judement not 
ol. made his election, and ſhall not afterwards reſott - 9 —.— 
ans o the bankrupt's bail. 2 Black. Rep. 1317. ifſToed, 

re The defendant, gth May 1734, was bail in er- where there is 


Jr; 25th Oftober following he committed an act of an at of banle- 


anktuptey, and after got his certificate. On 12th (Prey veteran 


avit November judgment affirmed; and to an action on error and affirms 
the he ſecognizance he pleaded his certificate. And it ance, no dis- 

d to Fs held he was not diſcharged; for it was a con- e. 

the agent debt, for which the plaintiff could not come 

ion, G f in 


ay  - Bankrupt. . 


in under the commiſſion, the Stat. 7 Geo, 1. cc, 
only letting in thoſe where the payment was cer. 

tain, though future. 2 Str. 1043. 
No debt can be barred but what was a debt cg, 
tracted with certainty before the act of bankrupty, 

Wilſ. 17. 
A ſurety of a i A Ea of a bond who pays the debt aſter the 
* bankruptcy of his principal, is not barred by the 
certificate, though the bond was forfeited before ths 
bankruptcy, Cow. Rep. 525. Vide 2 Black, Ry, 


4. 
Bankrupt ſued "Te bankrupt being ſued as an executor, pleaded 


ad pleads a falſe falſe plea, which being found againſt him, the 


plea, is liable to Plaintiff had judgment de bonts a hw for the coſt 


coſts, certificate after which he obtained his certificate, Cur, The dep 

— on diſ- pleading a falſe plea was his own act, and his om * 

. fault; and the judgment and execution de h 8 

propriis, for coſts, was ſingly owing to his falk * 

plea, which was ſubſequent to the iſſuing of the "* 

commiſſion ; conſequently could not have bez [ 

proved under the commiſſion, and therefore cant * 

be diſcharged by the certificate. Howard v. Ja 1 

mett. 3 Burr. 1368. 25 * 

If bankroptis If an executor becomes bankrupt, the commilion- diſc 

an executor, ers Cannot ſeize the ſpecific effects of his teſtator; 0 

commiſſioners not even in money which ſpecifically can be diſtinguilu beſo 
cannot ſeize . | and 

teſtator's effects. and aſcertained to belong to ſuch teſtator, and un cl 

to the bankrupt himſelf, 75. 1369. hi 

Annuities  * If A. enters into a bond to B. for the payment wpor 

of an annuity, and he becomes bankrupt, and ob B 

tains his certificate, if there is a payment due be. Ks 

fore the bankruptcy, and B. arreſts A. for atm wich 

due, the court will diſcharge 4. upon comma H . | 

bail; for the penalty of the bond once becoming gin 

forfeited, is a debt that might be proved under the iy 

commiſſion ; therefore the certificate will bar tht ough 

* plaintiff of his future demand. Hodges v. Reno Bl.” 


B. R. Eaſter term, 1779. | 

But if the penalty of the bond had never bet 
forfeited, by the annuity being in arrear, it 
have been otherwiſe, 


Bankrupts, 
If the cauſe of action ariſes before the bank- 
ruptgy, intereſt and coſts accrued ſince, are like- 


wiſe diſcharged. Cowp. Rep. 138, | | 


Proceedings againſt Priſoners. 


Ir any perſon is in cuſtody of the marſhal or 
keeper of any other priſon, it will behove the 
pracliſer to take care, and obſerve the rules laid 
down in the ſtricteſt manner, in proceeding againſt 
tim; otherwiſe the leaſt lach in the world, will 
deprive his client of the cuſtody of the priſoner, 
2s the law pays the higheſt regard to the liberty of 
the ſubject, and moſt likely may be of diſagreeable 
conſequence to himſelf, fince the courts of juſtice 
have determined, that an attorney is liable to make 
ſatisfaction to his client for ſuch neglect. 


ſoner upon his being committed to the Mar/halſea, 
might give rules to declare, and if the plaintiff did 
not declare within the ſecond term, he might be 
diſcharged upon filing common bail ; and if he was 
committed to any other priſon, giving ſuch rules as 
defore, if the plaintiff did not remove him, and 
declare before the end of the ſecond term after. the 
commitment incluſively, he might be diſcharged 
upon filing common bail. Sea. 11. 


court who ſhall' diſcharge any priſoner, charged 
with any action out of priſon for want of proſecu- 
tion within three terms, ſhall give notice to the 
plaintiff or his attorney to appear before ſome juſ- 
lice of this court to ſhew cauſe why ſuch priſoner 
ought not to be diſcharged for want of proſecution, 
before he ſhall procure any warrant under the hand 


lach priſoner, and if ſuch plaintiff, or his attorney 
all not appear to ſhew cauſe, then on oath made 

i ſuch notice, ſuch priſoner ſhall be diſcharged. 
G g 2 It 


of any juſtice of this court, for the diſcharge of 


It appears by a rule of Mich. 1654. That a pri - Formerly how 


BR weres 


By rule Ea. 16 Car. 2. every attorney of this The like. 


45? 


* 


The preſent 
mode for deli- 
vering declara- 
tions againſt 
priſoners, 


1 


Þriſoners, 


It ſeems that when a defendant went to gaol : 
proceſs for want of bail, that before the plaintif 


could declare in this court againſt him, he vn jor 
obliged firſt to iſſue'a babeas corpus, to command the " 
goaler to bring the defendant into court, in order 
to commit him to the cuſtody of the marſhal; but T 
this being attended with great expence, as well x * 
inconvenience to the plaintiff, the legiſlature thought * 
proper to interfere ; and therefore, by an act of pu. of 
liament, made in the 4th and 5th year of V. & I. 4 
c. 21. H 2. It is enaQted, © That if any defendant N 
* or defendants be taken or charged in cuſtody, at th toy 
% ſuit of any perſon or perſons, upon any writ ur 1 
* writs, out of any of the courts at Weſtminſter, and : 
« impriſoned, or detained in priſon, for want of ſure « 4 
& ties for their appearance to the ſame, the plainif « 1 
& er plaintiffs, in ſuch writ or writs, may, before 7 
& the end of the next term after ſuch writ or proc & 
« ſhall be returnable, declare againſt ſuch priſoner i « 
« priſoners in the court where ſuch writ er writs ſpl « © 
„ 7/ſue, whereupon the ſaid priſoner or priſeners ſal 1 2 
« be taken or impriſoned, or charged in cuſtody; and « 9 
« may cauſe a true copy thereof to be delivered to ſut « % 


« priſoner or priſoners, or to the gaoler or keeper of 
« the priſan, in whoſe cuſlody ſuch priſoner pal 
&« be or remain; to which declaration or declaration 
6 we 47 priſoner or priſoners ſhall appear and plead; 
* and if ſuch priſoner or priſoners ſhall not apjear 
% and plead to the ſame, the plaintiff or plaintiffs i 
« ſuch caſe ſhall have judgment, in ſuch manner ai if 


« the priſoner had appeared in the ſaid court, and rt t th 

oy Jaſed to anſwer or plead to ſuch declaration.” 6 
To be slledged hat in all ſuch declarations againſt any priſoner & thi 
in declaranion 1" or priſoners, detained in priſon by virtue of any wit WW: tþ 
priſoner is, or proceſs out of this court, it ſhall be alledged, | ret 
nin cuflody of what ſheriff, bailiff, or ſleward, of what ne 

&* franchiſe, or other perſon having the return and err. oft 

* cution of writs, ſuch priſoner or priſoners ſpall be d 2 

<« the time of ſuch declaration, by virtue of the ſaid pri col 


* ceſs of the ſaid court, at the ſuit of the plaintiffh, 
which allegation ſhall be as good and effecual 1 


Priſoners, ; 45 3 
ſuch priſoner or priſoners were in cuſtody of the 
marſhal of the Marſhalſea. Set.: 23. 

It is to be remembered, that when you declare In declaration it 
iin the priſoner as above, you muſt alledge him wen rs, 
to be © at the ſuit of the plaintiff,” or the declaration mined, 
is ill, for as the ſtatute has chalked out the particu- 
lat manner of declaring, the court cannot deviate 
from it. 1 Jil, 119. Ld. Ray. 1362. So held 
upon demurrer. : i 

Upon this act of parliament being made, the court 
thought proper to make the following rule reſpect- 
ing 1. declaration: JOS \ 8 . | 

« That no copy of a declaration be delivered to ½ ,. 

« any priſoner in cuſtody, before the day of the 9 
« return of the proceſs upon which the defendant Þ*fore return of 
« was taken or charged in cuſtody,” Ea. 5 W. 


e. | 55 ore 
* « That no rule be given for the defendant in No rule to ap- 
al * cuſtody, to appear and plead to any declaration P — __ 

* 4 ginſt him, until an affidavit be filed with the clerk fled. 1 855 


« if the rules, of the delivering a copy of ſuch declara- 


ſud 4 tion, and of the time when, and the perſons io whom 
® the ſaid copy was delivered, and that the defendant . 
ſoa * was arreſted, or charged in cuſlody by proceſs out of 


' this court, returnable before the delivery of ſuch copy; 
* and that the time of filing the affidavit be en- Copy of affidavit 
* tered upon the ſame, by the clerk of the rules; to be produced 


fr nm and that a co f ſuch affidavit - before ſigniog 
py of ſuch athdavit be produced to; 
af * the prothonotary, or ſecondary before the figniog? * 


' the judgment, | 
* If the declaration be not filed before the end of If declarationnot 
* the next term after the writ or proceſs, by which filed before the 


an de priſoner was taken or charged in cuſtody, is *2* of zn ſecond 

1 Ys Is d athida- 
* returnable, and affidavit made and filed in — — before 
12 ner as aforeſaid, ** before the end of twenty days next 2 days, &c, de- 
! * F efter ſuch term, the priſoner ſhall be diſcharged by — 8 0 


common bail, ſigned by one of the juſtices of this 


115 court,” bid. But now by rule, H. T. 26. Ges. L's 

15 6 i ordered, That from and after the laſt day of New rule re- 

| uch term, in all caſes where a priſoner is or ſhall Peine the de- 
claration againſt 


8 8 „ i be | cilonen, 


2” RB p Priſoners, 


be taken, detained, or charged in cuſtody by 
proceſs, hereafter returnable ifſuing out of-this court, | 
and the plaintiff ſnall not cauſe a declaration again 
ſuch priſoner to be delivered to ſuch priſoner, or to 
the goaler or turnkey of the goal or priſon where 
ſuch priſoner is or ſhall be detained, or char 
in cuſtody, before the end of the next term after th 
return of the proceſs by virtue whereof ſuch priſoner i 
or ſhall be taken, detained, or charged in cuſtody : and 
(unleſs the priſoner is or ſhall be in cuſtody of the 
marſhal) cauſe an affidavit to be made and file 
; with the clerk of the rules of this court of the & 
Afiidavit, livery of ſuch declaration, and the time when, and th 
| perſen to whom the ſame was delivered, before the fi 
day of the next term after the delivery of ſuch declares 
tion, the priſoner ſhall be diſcharged out of cuſtody 
by writ of ſuperſedeas, to be granted by this court 
or one of the judges thereof, upon filing common. 
bail; unleſs, upon notice given to the plainiff's 
attorney, good cauſe ſhall be ſhewn to the con- 
In cafe of com- trary : And in caſe of a commitment or ſurrender io 
ee or ur- the marſhal in diſcharge of bail, after the return of 
. proceſs, and before a declaration delivered, unleh 
the plaintiff ſhall cauſe a declaration to be delivered, 
as aforeſaid, before the end of the term next 
ſuch commitment or ſurrender ſhall be made, and du 
notice of ſuch ſurrender given, the priſoner ſhall de 
diſcharged out of cuſtody by writ of ſuperſedeas, u 
be granted as aforeſaid, upon filing common ball; 
unleſs upon notice given to the plaintiff's attorney, 
If a babeas cor- good cauſe ſhall be ſhewn to the contray, And 
Inicment how io is further ordered, that in all caſes where a priſon 
proceed, ſhall be taken or charged in cuſtody by any ſhe- 
riff or other officer by meſne proceſs of this court, and 
ſhall be afterwards removed by writ of habeas «fu 
and committed thereupon by this court, or an 
TS, the judges thereof, to the cuſtody of the ma- 1 
the time for the plaintiff's proceeding againſt ſuch 
priſoner ſhall commence and be computed from the ff 
ſener's being firſi taken or detained, or charged in afl 
by virtue of ſuch proceſs. W | 


Priſoners, | 435 
That no treaty or agreement ſhall be ſufficient No treaty by de- 8 

8 — oc any 3 having the bene- 1 25 — 4 de 4 

ft of a ſuperſadeas for want of proſecution, unleſs 

the ſame be in writing, ſigned by the defendant or 

his attorney, or ſome perſon duly authorized by the 

defendant, and it be therein expreſſed that proceedings 

are flaid at the defendant's requeſt. | 
That where any defendant, being a priſoner in Plaintif muſt 

cuſtody of the marſhal of this court upon meſne pro- derne in __ 

cel, ſhall be taken and detained in cuſtody of any . 

ſheriff of this kingdom, by virtue of a judge's war- 

unt of this court, for an eſcape made from the 


AS KS. K 4A 8 * 


th cuſtody of the marſhal, ** It is ordered that the 
if « plaintiff in ſuch action ſhall declare againſt the 
75. « ſaid defendant in cuſtody of ſuch ſheriff, before 
007 the end of the ſecond term after ſuch taking, 
burt 


« otherwiſe a 21 may be made for ſuch de- 
« fendant,” R. T. 6 Ann. 
Surrey, } John Denn complains of Richard Fenn, Declaration 
being in the cuſtody of the ſheriff of - inſt a priſe» 


con · to wit. f . ner in cuſtody of 
er (0 the county of Surrey, by virtue of his majeſty's writ the eri 
n of of latitat, iſſuing out of the court of our lord the 


king, before the king himſelf, againſt the ſaid 


ered, Richard, at the ſuit of the ſaid John, returnable be- 
fore the king himſelf at Weſminſter, on Friday next 
5 aſter the morrow of the Holy Trinity, of a plea of 


treſpaſs on the caſe, for that Whereas (as in other 
declarations) add pledges. | 

logroſs one copy on treble penny ſtampt parch- of gelivering 
nent, and file it with the clerk of the declarations, nd filing decla» 
then make three other copies on treble 1 d. paper, don. 


riſonet ene of which deliver to the gaoler or turnkey, in 
y he boſe cuſtody defendant is in, aſking him ai the 
rt, uwe time, / defendant is à priſener,” pay him 
; corpu if he acknowledges that defendant is in cuſtody, 
any Wake an affidavit of the ſervice, and ſwear it either 
nar{hal fore a judge or commiſfioner in the country, an- 
| ſuch ring one of the copies of the declaration deliver- 
be n thereto; when it is ſworn, make an office co 


| the affidavit of the ſervice on treble 6d. and an- 
x it to your other copy of the declaration, take 
68 g4 both 


o 


* 


456 - | Piiſoners, 


both to the clerk of the rules, who will give « rule 
to appear and plead on your copy, bring back ſame, 
and leave him the original, which he files: Ber 


3 $, 6 4. 1 ; 
EN > John Denn, plaintiff, 
In the King's Benth, ae 
; of » Ricbard Fenn, defendant, 


The gffidarit,0 A. B. of. &c. gentleman, maketh oath and faith, 


That he did on the day of laſt paſt, 
deliver unto C. D. gaoler or keeper of his majeſty's 
gaol in and for the county of Surrey, a true copy 
of the declaration hereunto annexed ; and the aid 
gaoler or keeper, then acknowledged to this depo- 
nent, that the ſaid defendant was a priſoner in the 
ſaid gaol, at the ſuit of the ſaid plaintiff Fobn Dem, 
by virtue of a writ of /atitat iſſued out of this 
honourable court, returnable before the delivery 

| thereof, 5 

Demand of ple: A demand muſt be made in writing of the ple, 
N either by delivering ſame to the priſoner, gavler, ot 
* turnkey, before you can ſign judgment, and not on 
the back of the declaration; pay him 1s, andif 
defendant does not plead within the time, ſign judg- 
ment, and give notice of inquiry to the priſoner, 
gaoler, or turnkey, and proceed againſt him as in 
other caſes (excepting that he muſt be proceeded 
againſt to final judgment, within three terms), et 

after, the rule. Hil. T. 26 Geo. 3. 
Role to p'exd But if you forget to ſign your judgment upon 
may be given the firſt rule to plead, you may in the nat 


- 


_ te, term give a freſh rule, and make a freſh demand if 


plea, and for want thereof ſign judgment; but if 
he pleads, ſee in what time he is bound ſo to do in 


p- 461. 


| Moſt be charges After you have obtained final judgment, the pri 


in execu ion ſoner muſt be charged in execution, within tus 
won % terms next after ſuch judgment ſo had. and obtained, 
the term in which the judgment is ſigned to be as 

| counted one of the two terms. R. H. T. 26 G0. 3. 
How to charge You make out a ca. ſa. and lodge it with the ſht- 
defendant ia ei- 1; of the county, which is ſufficient, pay him 
| 4d 
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and it is neceſſary that the judgment be entered, ecution in cuſ- 
. and filed of record. : 6 e 
If the defendant is in cuſtody in Newgate, - Lud- le fin gan 18 
gate, or any other county or city gaoly at the ſuit of cuſtody in News- 
any other perſon, the plaintiff muſt ſue out proceſs gate, &c. at the 
2gainſt him, directed to ſuch ſheriff or ſheriffs, as {it of 2ny other 
the caſe is, and ſuch proceſs muſt be left with him 
or them at their office, in order to charge ſuch de- 
ſendant in cuſtody, In this caſe you make affidavit, 
and ſue out writ as in other caſes, pay ſheriff for 
charging him in cuſtody 25, 4d: and ſuch plaintiff 
muſt proceed againſt the defendant as before di- 
rected, otherwiſe he will be ſuperſeded ; and N. B. 
he is to file a bill in this caſe before he delivers the 
declaration. Sayer, Rep. 49. . ; 

If the defendant is in the cuſtody of the marſhal r e 
of the King's Bench priſon, then make only two 2 
copies of the bill, one on parchment, the other on marſhal, | 
paper, on treble 1d. file your bill firſt, then deliver 
the copy. to the turntey, or priſoner himſelf, but it 
is beſt to the turnkey; and in this caſe no affidavit is 
requiſite; but you give a rule to plead, and demand 
a plea as in other caſes, 

When a bill is filed againſt a priſoner in cuſtody When to plead, 
of the marſhal, if a copy of it be delivered for-him 1 
to the turnkey, four days excluſrve before the end of 
the term, a rule to plead being given, and plea 
demanged (not on the back of the declaration), the 
defendant ſhall plead as of that term, or judgment 
may be ſigned ; but if the bill be not fled, and the 
copy delivered four days excluſive before the end of the 
term, the defendant may imparle until the next term, 

Men R. E. 5 M. & NH. 

You muſt alſo proceed to trial and judgment Trial and judge 
within three terms next after declaration delivered, ment. 
accounting that term one, R. Hil. 26 Geo. 3. and 
alſo charge defendant in execution, within two 
farms after final judgment ſigned, accounting that 
term as one, Jbid, | 
| Middleſex, (ſs.) 4. B. complains of C. D. be- Declaration | 
ing in the cuſtody of the marſhal of the * | av aw 

| | of the marſhal 


\ 


* 
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of our lord the king, before the king himſelf; x, 
that whereas ; add pledges; you proceed as in Other 
caſes to ſign judgment, if no plea, '&c, 


How to ; charge a Priſoner in Execution 
in Cuſtody of the Marſhal. 


Ger a rule from the clerk of the rules for the 
marſhal to acknowledge defendant in his cuſtody, 
then take ſame, and leave it at the marſhal's houſe 
with 105 64. he will write an acknowledgment 
thereon, which you get from him, then take a piece 


of parchment without a ſtamp in the ſhape of a bail - 


piece, and enter the committitur thereon thus: 


 & Trinity Term, 25 Geo. 3. 
FT, | „ Stormont and Way,” 
&« Middleſex, to wit, Richard Fenn is committed to 
te the cuſtody of the marſhal, &c. in execution, 
4 at the ſuit of John Denn, in a plea of treſpals 
% on the caſe, for 45 J. damages, there to te- 
«© main until, &c. 


R. X. attorney. Judgment of Eafter Tm, 


25 Geo. 3. Roll. 566. 
Take this to the clerk of the judgments, and file 
it with him before the laſt day of the term in which 
you are to. charge defendant in cuſtody, as he mult 


enter it on the roll, or defendant is ſuperſedable; 


Charging in 
cuſtody of the 
marſhal} by way 
af detziner for a 
new plaintiff, 


- 4 Burr. 1841, pay him 25. then enter the cammitli- 


tur in the marſhal's book, at the clerk of the judg- 


ments, which is neceſſary to be done, before you 
deliver it over, pay 6 4. | 


For preventing the detainer of priſoners charged 
by declarations in the cuſtody of the marſhal of the 
Marſhalſea of this court, where the cauſe of action 
againſt ſuch priſoner does not amount to 104.; 
« It is ordered, That no declaration, whereby an) 
« priſoner ſhall be charged in the cuſtody of the 
« marſhal, ſhall be ſufficient cauſe of detaining 


« ſuch 
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« ſuch priſoner in cuſtody, unleſs an. affidavit, that 
« the plaintiff's cauſe of action agaialt ſuch. pri- 
| « ſoner does amount to 107. or upwards, ſhall be 
« firſt made and filed with the clerk of the rules of 
« this court, and the ſum ſpecified in ſuch affidavit 
« ſhall be indorſed by him upon ſuch declaration 
« hefore the leaving thereof with the turnkey.” - | 
R. E. 15 Geo. 2. 1 
File a bill (if in vacation), as of the E 
term, then make affidavit of your debt if above 10 


which is to be ſworn before a judge (or Mr. He- ene ae 


be den), take a copy on treble penny ſtampt paper on 44. 64, 
of the bill with you, and the affidavit to the clerk amp. 


of the rules, he will indorſe on the declaration the 

ſum (worn to, E. 15 Gee. 2. leave the affidavit with 

him, pay filing 2s. the declaration ſo marked 

muſt then be delivered to, or left with the —_— 

of the King's Bench priſon, pay him 1 s. he will 

acknowledge defendant-in cuſtody, then proceed as 

before. 2 Burr. 1052. R. E. 15 Ges. 2. 3 

If the defendant is in cuſtody of any gaoler, c. For felony. 

for felony, upon producing your affidavit ſworn 

before a judge, or Mr. Heberden, of the debt, the 

judge's clerk will give you an order to detain him; 

in this caſe affidavit is filed with Mr. Heberden, and 

ſue out writ (or if bill of Midadleſex with Mr. Braith- 

waite) as in other caſes; take the writ to the ſheriff 

and leave the order; pay 25.4 d. "DF | 
If a priſoner in the Fleet charged with a declara- 1f a priſoner in 

tion in the Common Pleas, removes himſelf by habeas 8 2 of 

corpus to the cuſtody of the mar/hal, the plaintiff 9 

muſt proceed to judgment in the Common Pleas, removes to K. B. 

and then may carry him back by Babeas corpus ad — 

Jatisfaciendum to charge him in execution. anne, 
And ſo likewiſe if a priſoner in cuſtody of the The ſame in this 

marſhal be charged with a declaration in this ort. 

court, and he removes himſelf to the Fleet, the 

plaintiff muſt proceed to judgment in this court, 

and the defendant muſt be brought back by Ha. 

arp. ad ſatiſ. to be charged in execution. 


The 


If defendant in 
ceuſtody on 2 C. 
P. proceſs be 
committed to 
the X. B. be- 
fore declaration, 
- how to proceed, 


| was attached to anſwer Jobn Denn in a plea of 


If in cuſtody of 
the marſhal, 


- but he may declare againſt him in this court; and 


Pꝛiſoners. 
The term and number roll muſt be indorſed on 

the habeas corpus ad ſatisfaciendum. | 
If a defendant in cuſtody on a common þleg's proceſ 
be committed by this court, or a judge of this 
court, to the King's Bench priſon before declaration 
delivered, the plairitiff cannot declare againſt him 
in the Common Pleas without removing him to the 
priſon of that court by ha. corp. ad reſpondendun, 


for default of declaring in due time, this court 
may diſcharge him out of cuſtody. N. B. A bil 
m be filed before declaration delivered, 


How to proceed by original againſt the 


Defendant in cuſtody of the Sheriff 9 
any County. 


Ir defendant is in cuſtody of any ſheriff, &. 
upon a ſpecial. capias, you then declare againſt hin 
by delivering a declaration only, on treble penny 
ſtampt paper, thus: 


Surry, to wit, Richard Fenn, late of, Cc. yeoman, 


treſpaſs on the caſe, and whereupon the ſaid Job 
Denn by J. J. his attorney complains : That where- 
as (as in other caſes); but you do not alledge by 
original in whoſe cuſtody he is; but affidavit of the 
ſervice is required, and you proceed the ſame as by 
bill afterwards, , 

If in cuſtody of the marſhal declare againſt hin 
in the ſame manner, and do not alledge him to 
be in the cuſtody of the marſhal], 

Having now ſhewn how priſoners are to be de- 
elared againſt and detained, it will now be requilite 
to ſhew when they are to appear and plead, 


Within 
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Within what Time Priſoners have to plead 
in the County Gaols. 


THAT upon every arreft by meſne proceſs out If declaration be 
of this court returnable the firſt day of Eaſter or 1 
Michaelmas term, and a copy of the declaration be Eater, or S 
delivered before menſem paſcbæ, or craſtinum anima- morrow of All 
rum, and affidavit. of the delivery thereof made and OY 
filed, the defendant does not appear before-the end 2 
of ten days after Eaſter and Michaelmas terms re- 
ſpectively, judgment may be entered againſt him, 
rules having been given: But if he appears before if he appeam, 
the end of ten days after the term, he ſhall imparle may imparle till 
until the next term (unleſs the action be in London 3 gut 
or Middleſex, and defendant be in priſon within or Middleſez, 
forty miles of London or W/tminſier) ; then though &. 
he doth appear before the expiration of ten days after 


k the end of the term, he ſhall plead rms days before 
n the eſoign day of the next term, and in default 
5 thereof, rules having been given, judgment may 
be entered againſt them as aforeſaid. R. E. 5 V. 
1 CA. ſet. 3. | | 
of If a copy of a declaration be delivered againſt But if declara- 
bn ſuch defendant on or after men/em paſcbæ in Eaſter OE * 
1 term, or craſtinum animarum in Michaelmas term, Egger, or the 
by or in Hilary or Trinity term, and thereupon the morrow of A 
he plaintiff gives rules to appear and anſwer z then if 1 
by the defendant appears two days before the eſorgn ons if defends 
day of the next term, he ſhall imparle until the ant appears two 
im ſaid next term; but if he does not appear within %% >*fore the 
| to 


tht time, judgment may be ſigned, Lid. ſect. 4. eſſoign day, &c, 
a writ be returnable in any term,. and a copy If declaration 
of the declaration has been delivered before the delivered before 


Mien day of the next term, the plaintiff in ſuch js. phos — 4 


next term may give rules to appear arid anſwer, the retuin of the 
and if the defendant does not appear and plead upon * 
the expiration of the rules, judgment ſhall be given : 
againſt him, Ibid. ſect. 5 a . If 

1 
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Conſtruction. If the writ be returnable on firſt, ſecond, or 
third return of the term, and party arreſted and in 
cuſtody, and the declaration is delivered againſt a 
priſoner in cuſtody of the ſheriff four days before 
the end of that term, he ſhall appear and plead in 
eight days, provided the affidavit is filed in due 
time of the ſervice, and rule piven. 

But if not, he has till two days before the gig. 
day of the next term to appear and plead thereto; 
and in cafe of negle& to ſign the judgment that 

term, then a common four day rule to plead may 
be given the next term, and on demand of a plea, 
and none delivered or filed, plaintiff may fign 
zudgment. 
May, before A priſoner may, any time pending the aQion, 
1 and before final judgment, file ſpecia! bail, and 
e juſtify ſame, and in that caſe, he may be diſcharged 
as to that action by 82828 if in the cuſtody of 
the ſheriff; if in cuſtody of the marſhal, by a judge 
order only. 
If he pleads in If a priſoner plead in perſon, he does not pay for 
_ one.” the iſſue, otherwiſe by attorney, nor muſt you de- 
iſſue, Hoy if by liver the iſſue to the attorney, if he plead in perſon, 
attorney. 2 Wilſ. 1 1. 
Though a pri- The court held a defendant priſoner, although 
| — ſuperſedable, but not actually ſuperſeded, if found 
de charges 2 in cuſtody, may be charged with a declaration at 
a declaration, the ſuit of a new plaictiff 4 Burr. 1048. 
Caveat, A priſoner in a county gaol, ſometimes enters 
. the general iſſue the ſame term declaration is de- 
livered, before a rule to plead be given ſo 28 to 
trick the plaintiff of the affizes ; therefore be care 
ful to ſearch for ſuch plea, as you cannot p 
to judgment within three terms: And I remember 
a caſe happening of this ſort, a declaration wi 
delivered the laft day of Trinity term, to a priſoner 
in a county gaol, a plea was entered, before affidevi 
or rule given, for want of proceeding to trial, the 
| Trinity aſſiaes, the defendant applied to Mr. J. Bull 
2. for a ſuperſedeas, who refuſed it, becauſe he ought 
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to have given notice of ſuch plea being entered, or 
delivered the plea to plaintiff's attorney. 


When Priſoners are intitle to their 
Diſcharge. : 


Tuar if no declaration be delivered 'befare ithe For want of « 


end of the next term, after the return of the proceſs, by *<\aration 


virtue whereof the priſoner is or ſhall be taken, &c. vi * 


and an affidavit made and filed with the clerk of the ant may be diſ- 
rules of the delivery, and of the time when, and the charged. 
perſon to whom the ſame was delivered before the firfl 
4% of the next term after the delivery of ſuch declaras 
tin, the priſoner to be diſcharged by ſuperſedeas, 
Cc. Hil. T. 26 Geo. 3. | | 

In caſe of commitment or ſurrender to the mar- In caſe of com- 
ſhal after return of proceſs, and before declaration, 8 9 
unleſs the plaintiff ſhall cauſe a declaration to be 
delivered before the end of the term next after ſuch 
commitment or ſurrender ſhall be made, and due notice 


of ſuch ſurrender given, the priſoner ſhall be diſ- 


charged by writ of ſuperſedeas. Ibid. eb 

To diſcharge a priſoner on the plaintiff's not How to dif- 
declaring, if in cuſtody of the ſheriff, &c, get a chene priſoner 
certiicate from the gaoler of the cauſes he is * 
charged with, and an affidavit of his having ſigned county gaok 
ſame; then take out a ſummons from a judge to 
ſhew cauſe why a writ of ſuperſedeas ſhould not iſſue 
to diſcharge the defendant ; ſerve ſame on plaintiff's 
attorney, and if he does not attend, make affidavit 
of ſuch ſervice and atfendance thereon (as there is 
but one ſummons neceſſary), and then the judge will 
grant you an order for a ſuperſedeas, upon filing 
common bail; pay ſummons in term, Is. vacation, 


25, order 4. common bail 15. 6d. ſuperſedeas 
bgning 12. 8 d. ſeal 7d. en Me 4 


If the defendant is in the cuſtody of the marſhal, If in cuſtody ef 


?pply to the clerk of the papers of the King's Bench ** 
Priſon for a copy of the cauſes wherein he ſtands 


charged, 


ſiurrender within 


charged, then take out ſummons as before, to git, 
-  . Charge the defendant thereon, and ſerve it on plains 
. tiff's attorney, if he does not attend, an order wil 
be made, upon filing common bail, and the marſhil 
(upon the clerk of the common bail's ' certificate), vil 
diſcharge the defendant without a ſzper/edeas; pay. 
for it 15. N OO | 
If by original, If the action be by original, then proceed a; 
above, and when you have got the order, file an 
appearance with Mr. Adams the filacer, pay 25, 64, 
and he will make out a ſuperſadeas thereon, pay 
35. 10d. ſigning, ſeal 7 d. if in cuſtody of the ſue- 
riff; if in cuſtody of the marſhal, he will certify 
to him, the ſame as by bill, pay him for gertif- 
| 4 cate 15. * | 
What will pre- While a treaty ſubſiſts between the plaintiff and 
2 « ſupecſe- deſendant, who is a priſoner, plaintiff is not 
: obliged to declare within two terms, 3 lf. 455, 
but it muſt be ſhewn that ſuch 'treaty prevented 
plaintiff from declaring. Vide new rule. 
If a 1 If the defendant ſuperſede for want of proceeding 
$090 before before judgment, yet the plaintiff may, after judy- 
judgment, yet 2 ; | ' 
plaintiff may ment obtained, take him in execution; but otherwiſe, 
have execution if defendant ſuperſede for want of charging in exe- 
ets cution. R. T. 2 Geo. 1. ? | 


- 


When intitled for want of proceeding t1 
Judgment, &c. 


/ 


That for wnt THAT in all caſes after a declaration delivered u 
of proceeding to aforeſaid-at the King's Bench, or any other gan a 
e. — priſon, unleſs the plaintiff ſhall proceed to trial, of 
after declaration. final judgment thereupon within three terms next of: 
ter ſuch declaration delivered (if by the courſe of this 

court the plaintiff can ſo proceed), of which th 

terms, the term wherein ſuch declaration ſhall be 

Or in caſe of = delivered, ſhall be taken to be _ z or ; _ ed 
" »wifoner ſurrender in diſcharge of bail, after a declatatie 

Ka beacon delivered, unleſs the plaintiff ſhall proceed to = 


Priſoners, he "ES 465 | 


or final judgment thereupon, within three terms next 

xr ſuch ſurrender and due notice thereof (if by the 
courſe of the court the plaintiff can ſo proceed), of 
which three terms, the term wherein ſuch ſurrender 
ſhall be made, ſhall be taten to be one, the priſoner 
hall be diſcharged out of cuſtody by writ of / 
jerſedeas, to be granted by this court dr one of the 
judges upon filing common bail, unleſs upon no- 
tice given to the plaintiff's attorney, good cauſe, | 
ſhall be ſhewn to the contrary. And in all caſes After trial had 
aſter ſuch trial ſhall be had, or final judgment ob- er e e 
uined againſt any priſoner in the cuſtody of the 1 
marſhal, or in any other gaol or priſon, unleſs the or final jodg- 
plantiff ſhall cauſe ſuch. priſoner to be charged in 9 _ 
execution within two terms next after ſuch trial ſhall be injunction. 
had, or final judgment ſhall be obtained (of which two + 
terms, the term in which ſuch trial ſhall be had, or 
final judgment ſhall be abtained, ſhall be taken to 
be one), in caſe no writ of error ſhall be depending, 
nor injunction be obtained for ſtay of proceedings: 5 
And if any writ of error ſhall be depending, or in- If any writ of 
junction obtained, then within two terms next after erer ws 3 
judgment ſhall be affirmed, the writ of error be non- pine * 
prolſed or diſcontinued, or the injunQion diſſolved, affirmance, &c. 
including the term in which ſuch affirmance of 3 
judgment, non- pros, or diſcontinuance of the writ Ws 
of error, or diſſolution of the injunQion, ſhall be 
obtained; or in caſe of a ſurrender in diſcharge of 1a caſe of fur- | 
bail after trial had, or final judgment obtained, NR — 88 
unleſs the plaintiff ſhall cauſe the defendant to be n "4 
charged in execution within two terms next after charged in exe- 
ſuch ſurrender and due notice thereof; of which 3 Sd 
wo terms, the term wherein ſuch ſurrender ſhall be render and no- 
made, ſhall be taken to be one, in caſe no writ of tice. 
error ſhall be depending, nor injunRion obtained 
for ſtay of proceedings; and if any writ of error If error or in- 
ſhall de depending, or injunRion obtained, then 283 _ 
vithin two terms next after judgment ſhall be affirm- nent ofier 
ed, the writ of error be non proſſed, or diſcontinued, jvdgment or | 
or the injunction diſſolved, including the term in Adee. 
which ſuch affitmanca of judgment, non- pros, or 

| . diſcon- 
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diſcontinuance of writ of error or diſſolution of ig. 
junction, ſhall be obtained, and the priſoner ſhal 
be diſcharged out of cuſtody by ſuper/edeat to be 
granted as aforeſaid, on filing common bail; un. 
leſs upon notice given to the plaintiff's attorney, 
good cauſe ſhall be ſhewn in either of theſe caſes to 
the contrary. R. H. T. 26 Geo. 3. The rule of 
Trin. 2 Geo. 1. is now at an end. 
Feplanation of For the better underſtanding of this rule, it 
the rule. be proper to ſtate the proceedings. If the declary 
| tion is delivered in Hilary term 1786, the plaintif 
muſt ſign final judgment the laſt day of Triniytern, 
and charge defendant in execution the laſt day of 
Michaelmas term (unleſs error or injunction). 
If writ be If a writ be ſued out againſt huſband and wile 
raw peer and the wife only be arreſted and detained in cuſ- 
—_— 8 tody, ſhe ſhall not be compelled to put in bail for 
the ſhall not put her huſband, but may file common bail for herſelf, 
NN Ae for her diſcharge, but if the 
as huſband only be arreſted, he ſhall be put in bail for 
his wife as well as himſelf. 
If phaintiffs Plaintiffs proceeded to final judgment in Michar 
become bank- mas term 1767, the plaintiffs became bankrupts be- 
— Bonar tween that and Hilary term, and the aſſignees ſued out 
due diligenice to A /cire facias for execution upon the judgment, re. 
charge cefendant turnable the 1ſt of Hilary 1768: The defendant 
if — pleaded a plea which was held bad upon demurrer 
vents it by plea, in ſame term, and therefore the defendant prevented 
he ſhall not be himſelf from being charged in execution in Hilo) 
ſuperſeded, term, which might have been done if he had n 
pleaded. Now upon motion for a ſuperſedeas, tt 
court held that the bankrupts could not charge the 
deſendant in execution in Hilary term, becauſe the 
aſſignees were entitled to the benefit of the judg: 
ment, therefore, the rule for the ſuperſedeas Wi 
ans. aſſignees having made due diligenc- 
2 Wilſ. 378. | 
How todiſcharge To proceed ta. diſcharge the priſoner for the not 
defendanc for not proceeding to judgment, or charging in execution 
— in due time, apply, if the defendant it in cuſtody if 
ion, in. the. ſheriff, to the gaoler for a copy of the cauſes be 
o * 
Keriff, 4 | 
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13 20ainſt him, and what proceedings have been 
— Sh bim, get an affidavit of his having ſigned 
the ſame, and that the name thereto is his hand- 
writing, then take out a ſummons to ſhew cauſe at 
a judge's chambers, which ſerve on the plaintiff's 
attorney. If he does not attend, you will upon the 
third ſummons have an order of courſe, on an af - 
fdavit of the ſervice and due attendance ; but if he 
ſhould attend, and it is a country cauſe at a diſ- 
tance, the firſt is an order if, within a limited 
time; giving time to the agent to write to his 
client, and then an order abſolute, if no cauſe 
ſhewn ; the agents in town generally indorſe the | j 
ſummons, unleſs cauſe ſhewn in a week, Ce. | 
Upon the order in either caſe being made, you f 
then iſſue out a writ of ſuperſedeas for his diſchargez | | 
which ſee hereafter, | | 
Upon filing common bail with the judge's clerk ; 
in this caſe, you file a memorandum or warrant on 


2 64. ſtamp, as directed by fat. 25 Geo. 3. 
( 


If the defendant is in cuſtody of the marſhal, In cuftody of the 
then get copy of the cauſes of the clerk of the Baſhal. 
papers of the King's Bench priſon (no affidavit is 
eceffary of his figning), take out ſummons as be- 
fore, and upon an' order being obtained, file bail 
vith the clerk of the common bails if by bill (if 
by otiginal, enter appearance with Mr, Adams), who 
mill give certificate for a diſcharge on bail being 
fled: and if appearance entered, Mr. Adams does it. 

A. B. plaintif, 
In the King' $ Bench, and 

C. D. defendant. 
J. C. of, Cc. gent. maketh oath and ſaith, That Affidavit of fer 
te did, on the ——— day f }aſt paſt, vice of the ſum- 
ſerve a true copy of the ſummons hereto annexed, **"* 
om Mr. H. JI. who acts as attorney or agent for the 
Pintiff in this cauſe, by leaving the ſame at the 
bouſe of the faid N. 1, in —-—, with the clerk or 
ervant there. And this deponent further ſaith, 
at he did alſo ſerve Mr. H. I. with another true 

H h 2 copy 
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copy 0" the ſummons hereto annexed, on the =. 
day of — laſt, by leaving the ſame with the 
clerk or ſervant of the ſaid H. I. at his houſe afore. 
ſaid, And this deponent did alſo, on the — tay 
of —— laſt, perſonally ſerve the ſaid H. I. with x 
true copy of the ſummons hereto annexed, And 
this depanent did, on the ſeveral days mentioned in 
the ſaid ſummons, duly attend at the chambers of 

2 Honourable the * right honourable William earl of Mansfield, in 
Mr. Juſtice Bul- Serjeant's Inn, Chancery-lane, London, but no one 

_ attended on behalf of the ſaid plaintiff, | 
May get plain. It is very common to fave this affidavit and the 
tiff terne; three ſummonfes, by getting plaintiff's attorney to 
to conſent. go to the chambers ; and the clerk will make a 
order upon hearing. If it is a country cauſe, the 
order will be ni, unleſs cauſe is ſhewn in a 

week, 5 , 

Superſedeas  , George the'third, Cc. to the ſheriff of Ky, 
for nut «eclaring. greeting, Whereas it was lately commanded that you 
ſhould tzke Richard Fenn, if he might be found in 
your bailiwick, and keep him ſafely, ſo that you 
might have his body before us at Weſtminſter, on 
Wedneſday next aſter fifteen days of Eaſter, to 
N to John Denn, in a plea of treſpaſs, and allo 
\ to a bill of the ſaid John, to be exhibited againſt the 
| ſaid Richard, for one hundred pounds upon pro- 
miſes, according, c. and becauſe the ſaid Richard 
came into our court before us, and hath filed com- 
mon bail in the ſaid action, and the ſaid Jahn not 
having declared againſt him, within two terms neat 
after the ſaid taktog, therefore we command you, 
that you wholly ceaſe from taking, arreſting, ot 
impriſoning, the ſaid Richard, or any ways moleſt 
ing him on that occaſion, and no other; and if you 
have taken him, and do detain him, that then you 
cauſe him to be delivered without delay, from be 
priſon wherein he is ſo detained, at 17 peril 
Witnels // illiam earl of Mansfield, at We/iminſit', 

the nineteenth day of June, in the twenty - 
year of our reign, „ ancts 
75 A 1 Stormont and Wat 
J 


K 24 


Kent, (fs.) Superſedeas' for Richard Fenn, ats. Precipe. 
John Denn. N I. G. attorney. 
Pay ſigning 1s. 8d. ſeal 7d. ſheriff's fee varies ; 
in London and Middleſex 25. 4d. allowing in other 
counties bs. 8d. Th 
The above ſuperſedeas will do by original, only By original. 
go as far as a plea of treſpaſs, and add, ** on the caſe 
« on promiſes to the ſaid A. his damage of filty. 
« pounds ; and becauſe the ſaid Richard comes into aur 
« court before us, and hath appeared in the ſaid action, 
« and the ſaid A. not having declared, &c.” as above. 
Pay ſigning 35. 10d. ſeal 7d. and put Mr. Adams's | 
name, inſtead of Stormont and Way's, 7 | 
George the third, Cc. to the ſheriff of Qxford/bire, The — for not 
greeting: JVhereas A. B. is detained in our priſon trial and judy 
under your cuſtody, by virtue of a certain writ of ment, | 
latitat, returnable on, &c. to anſwer C. D. in a plea 
of treſpaſs, and alſo to a bill of, &c. And whereas 
the ſaid A, afterwards, in Hilary term laſt paſt, was 


i. charged with a declaration at the ſuit of the ſaid C. 
PA in the plea aforeſaid ; but becauſe it appears to us 
ge that the ſaid A. hath filed common bail to anſwer 
10 the ſaid C. in the plea aforeſaid, and that the ſaid * 
the C. hath not proceeded to judgment againſt-the ſaid 
1 4. within three terms next after the delivery of the 
ue laid declaration, as required by the rules of our ſaid 
3 court, we command you that you wholly ceaſe from 
ot taking, Cc. as in the other, | b 
** George, Sc. as in the other, as far as ** plea afore- For not charging 
a. * ſaid,” then ſay, * and becauſe the faid C. hath anten 
J 4 not proceeded to charge the ſaid A. in execu- 
* * tion, within two terms next after judgment ob- 
if you * tained, according to the rules of our ſaid court, 
q you * before us, we therefore command you, that you 
n the “ bolly ceaſe, as in the other.” 
ye day, (after recital of the writ), and becauſe it For putting 
1 of 8 ſuiciently appears to our ſaid court before us, that 8999 bail. 
— the (aid C. hath found ſufficient bail, to anſwer the 


laid J. in the plea aforeſaid ; therefore we com- 
Yo. unnd you, that if the ſaid C. is detained in our ſaid 
Tat priſon in your cuſtody, by occafion of the ſaid 
H h 3 action, 


450 Paiſoners, | 
£2 aQian, and no other, then you permit him to go 
at large, as you will anſwer the contrary at por 
Canoot be taken If the defendant ſuperſede for want of proceed. 
A for ings before judgment, yet the plaintiff may, after 
Inexecution bal judgment obtained, take the deſendent in execy. 
before, may, tion; but otherwiſe, if the defendant ſuperſedes for 

want of charging in execution, | 


Debtors in Execution, 


þ How to be diſcharged out of Cuſtody, on the 
32 Geo. 2. c. 28. called The Lords Ad. 


Debtor charges I F any perſon ſhall be charged in execution for 
in execution for ' I a ſum not exceeding 1000. and ſhall be minded 
— to deliver up to his creditor, who ſhall ſo charge 
Ge. him, all his eſtate and effects, towards ſatisfaction 
of the debt, ſuch priſoner, before the end of the 

firſt term which ſhall be next after ſuch 3 b 
May exhibit a charged in execution by bis creditor, to exhibit a peti- 
petition to the tion to any court of law from whence the procels 
_ iſſued, upon which any ſuch priſoner was or were 
taken and charged in execution as aforeſaid, or into 

the court where any ſuch priſoner. ſhall. be removed 

4 by babeas corpus, or ſhall be charged in cuſtody, and 
Centifying there, ſhall remain in the priſon thereof, certifying the 
in the cauſes of cauſe of his impriſonment, ſetting forth not only 
ment, with « Jiuſt and true account of bis real and perſonal ofa, 
ſchedule of his Which be, or any in truſt for him, is, was, er we 
. pon entitled to, at the time of his petitioning 3 and of all in 
time of bis Geft cumbrances, if any there be, affecting any ſuc real 
Imgriſoament. perſonal eflats of the perſon ſo. petitioning, but 4% 0 
| Juſt and true account of all the real and perſonal ut 
yuhich, any ſuch priſoner, or any perſan in truſt for bin, 

or for his uſe, was or were intereſted in, or intitled th 

af. the time of his firft impriſenment, either in 2 

reaper ſions remainder, or expectancy, to the by/t 17 


Debt6j8; 
ef; and the ſecurities, bonds, notes, and books, relating 
thereto, with the names, and places of abode of the wit- 
wes, And before any ſuch petition ſhall be re- 
ceived, every ſuch priſoner ſhall give or liaue, or 
cauſe, &c. unto and for all and every the creditors at 
whoſe ſuit he ſhall ſtand charged in execution, or his or 
her executors, ©c. at his or their uſual place of 
abode, or to or for his attorney or agent laſt employed in 


* X 


any ſuch petition ſhall be preſented and received, a 88 1 
tition to be 


ven to the ere- 
Aer, Or his 


. 


« pus, or ſhall ſtend charged in execution on judg- 
« ment recovered on any bill or declaration, filed or de- 


BEAST TESS 5 


rule to be 1 

or by 4 
torney, then upon affidavit of the due ſervice dee. Oath being made 
of being made on him, ber, or them, or his, her Sedan gr F 
or their attorney, if any ſuch creditor, his, her, or pn Shay Po 
met amine, 
with, ſuch court Chall, in a ſummary way, examine 
into the matter of every ſuch petition, and hear 
what can or ſhall be alledged on either fide, for or 

H hb 4 | againſt 


472 | Debtozs, 


againſt the. diſcharge of any ſuch priſoner who 
| - ſhall ſo petition, 1 order an aſſignment of his ef. 
| Creditor diſbe- fects. But if the creditor ſhew cauſe of diſbelieving 
3 his oath, and deſire further time for information, 
x the court is to remand the priſoner back to a further 
day, and the creditor not appearing, he may bedif- 
charged, unleſs the creditor inſiſt upon his deten- 
tion, and covenant to allow him 25. 4d. per week, 
But upon failure at any time of the payment thereof, 
the priſoner, upon application to the court, to be 
diſcharged, c. Where more creditors than one 
infiſt on the priſoner's detention, they are to pay 

3 him each not exceeding 1s. 6 Sec. 14. 
Prone de Priſoners charged in execution in country zd 
8 — other gaols, diſtant from Vgęſiminſier twenty mile, 
to proceed in like manner, by petition and affida- 
vit, and the court to make a rule thereupon, for 
his being brought up to the next aflizes, and a 
copy of the rule ſerved on the plaintiff, &c.; and 
upon affidavit made of ſuch ſervice, the court to 
appoint a time for hearing the matter of the peti- 
tion; and the creditor appearing thereto, or not, 
proof being made of their being duly ſerved with 
the notice, and copy of the ſchedule of the pri- 
ſoner's eſtate, the court to proceed therein in a 
ſummary way, Cc. and diſcharge the priſoner, 

Ser. 15. 2 


Ian the King's Bench, , 
John Denn againſt, Richard Fenn. 
8 1 , Br 1 8 
"The notice, _,,. Take notice that I do intend to petition his m- 
. ſRy's court of King's Bench, at Weſtminſter, alter 
9 the Expiration of fourteen days next after notice 
It is ſaid, this hereof given [Fat the affizes, fay, ** For a rule o n. 
ought to be per © der that I may be brought before his 72770 juſtice 
ww Aerts? & of afſize, at the next aſſizes to be held at Oxford, in 
7. 452, or no ** and for the county 18 7 that I may have 
3 be ſuch relief and benefit as I may be intitled voto, by 
virtue of, and under an act of ee made 9 
irty- ‚ his late maje 
the thirty-ſecond year of the reign of hi E 


Debtozs, 


king George the ſecond, for the relief of debtors 
with reſpect to the impriſonmant of their perſons ; 
« and the following is a true copy of the ſchedule which 
« / do intend to deliver into the ſaid court with my 


« ſaid petition 3 as witneſs my hand titis day 
f Witneſs 7 G. 3 Richard Fenn. 


If there is no ſchedule, then ſay, © And that I 
« ſhall not at the ſame time deliver in any ſchedule or 
inventory of any eftate or effects whatſoever, having . 
« none (ſave and except the wearing apparel and bed- 
« ging of or for me and my family, and the tools or in- 
« ftruments of my trade or calling, not exceeding 10l. 
« ;n value in the whole.” ) | | . 

A ſchedule or inventory of all the eſtate and effects Schedule, 
which I R. F. à priſoner in execution, in the Poultry 
Compter, London, at the ſuit of J. D. or any perſon 
or perſons in ti uſt far me, was or were poſſeſſed of, or 
intitled unto, at the time of my firſt impriſonment, at 
the ſuit of the ſaid J. D. or at any time ſince (except 
the wearing apparel and bedding of or for me or my fa- 
mily, and the tools or inſtruments of my trade or calling, 
mt exceeding 101, in value in the whole) to wit (here 
ſet forth the inventory). h 


Real eſtate, —T have none, either in poſſeſſion, re- 
verſion, remainder, or otherwiſe. 

Goods, —One old chair, fix pewter plates, 

Debts.— J. W. of Oxford, labourer, 200 

. Witneſs J. G. W 


To the Right Honourable William earl of Mansfield, 
| Lord Chief Fuſtice of his Majeſty's Court of King's 
Bench, and the reſt of the Fuſtices of the ſame Court, 


The humble Petition of Richard Fenn, \ 


Sheweth, 
THAT your petitioner is a confined priſoner in Petition, 
execution, in the Poultry Compter, London, and 
was taken in execution the day of 1782, 
it the ſuit of Joby Denn, for the ſum of 400. * 


Appears. 


execution, or at any time fince, any debts, eſtata, 
or effects whatſoever (other than and except the wel. 
fary wearing anparel and bedding for himſelf and Par 


what is contained in the ſchedule or inventory hereto 


® The gaol of 
- Oxford, to bring 


him to the next _ 


aflizes to be 
holoed at Oxford 
in and for the 
ſaid county, f 


' . Aﬀidavit to be 
annexed, 


willing and deſirous to conform himſelf to the direc, 
tions of the ſaid act of parliament. 


iDebrozs, 


and 635. damages, by virtue of bis majefly's wi 
of capias ad ſatisfaciendum, iſſuing out of this bo. 
nourable court, as by the certificate hereto annexed 


That your petitioner humbly apprehends he i 
entitled to the benefit of an act of parliament, made 
in the 32d year of the reign of his late majeſty king 
George the ſecond, for the relief of debtors, with 
reſpeR to the impriſonment of their perſons, and is 


That your petitioner bath not at the time of thi 
his petition, nor had he at the time he was taken in 


and the tools or inſtruments of his trad or calling, ut 
exceeding ten pounds in value in the whols), beſides 


annexed. 8 158 
; 66 Your petitioner therefore moſt humbly pray 
tc the order of this honourable court, direQ- 
4“ ing the keeper of the priſon of “ the 
« Poultry Compter, to bring your petitioner 
into this court, at a day for that purpoſe 
c“ to be appointed; and the ſaid. Joby Dem, 
<« then and there to ſhew cauſe, if any he 
& hath, againſt your petitioner's diſcharge, 
«and that your petitioner may have ſuch 
46 relief and benefit as he may be entitled 
*. unto, under and by virtue of the ſaid ad, 

% And your petitioner ſhall ever pray, &. 

« Witneſs F. G. * Richard Fenn." 


F. G. of, &, gentleman, maketh oath and ſaith, 
That he was preſent, and did ſee R. F. the petitioner, 
in the petition hereto annexed, fign the petition, 
notice, and ſchedule, hereto annexed, and that the 
name R. F. ſet and ſubſcribed at the.foot of the ſaid 
petition, notice, and: ſchedule; are of the proper 
hand-writing of the ſaid R. F. And this 2 
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Debto2s: 


tarther faith, That he did ſee 4. D. the keeper of bis 

najefty's gaol or priſon of the Poultry Compter, 

ien the certificate alſo hereto annexed, and that the 

ume A. D. ſet and ſubſcribed at the foot of the ſaid 

certificate, is of the proper hand- writing of the ſaid 

1 D. And this deponent further ſaith, That he did, 

du the day-of inſtant, perſonally 

ſerve the above named plaintiff with a true copy of 

the notice and ſchedule hereto annexed, and did at 

the lame time leave ſuch copy of the ſaid notice and 

ſchedule with the ſaid plaintiff, | ' | 
The petition and affidavit are to be ingroſſed on How to proceed, 

paper without a ſtamp, and of courſe to be ſworn in 

town before a judge (pay nothing); in the country 

to be ſworn before a Commiſſioner ; annex alſo 3 

copy of the cauſe from the gaoler or clerk of the pa- 

pers, if in cuſtody of the marſhal ; after affidavie 

ſworn, leave it at the clerk of the rules, who will 

ge you a rule to bring up the defendant, and for the 

plaintiff to appear, pay 25. 6d. z ſerve a copy on the 

plaintiff, and alſo on the gaoler, of which make affi- ft at the af- 

davit on plain paper; annex the rule to the affidavit®, fer, the affida- 

The affidavit only goes to © the ſervice of bath,” ene Propuced 

therefore it is a matter of courſe. vice of the rule, 
Plaintiff's attorney appeared, and offered to ſign a Plaintiffs attor- 

note for 25. 4d. per week, to be allowed defendant deu cannot f 

in order to continue him in priſon in execution at ; 

the plaintiff's ſuit, held not ſufficient. | 


45 


mit 
I0- 
ed 


© = Fon & = 
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All objections as to the inſufficiency of a pri- Objetions to 
ler ſchedule of his effects in point of form, arg w Chf ane 
to be made on the firſt attendance ; The ſecond _ — 
ume the priſoner is brought up, the plaintiff muſt frft time. 
te prepared to _— the account given by defend- 
wir effects, if he can; if not he will be diſ- 
charged, | 

The groats muſt be made payable, and be paid Groats muſt be 
erer Monday, whatever may be the day on which — — 
the defendant is brought up to be 1 and is ED 
— ag at the inſtance of the plaintiff, Dougl. 

67. OY 
, Marley v. Vaughan. The priſoner had given no- Fenn ty, 
lice in a former term, to be diſcharged purſuant * — inclubre, 


„ ISESSHASTTz 


AFA 


Priſoner dif- this act above fourteen days, but nothing bei 
eee done therein, by reaſon that he had not annexed z 
ſchedule in the requiſite form to the notice (though 
he had in reality no effects); upon this diſcovery he 
gave a new notice, having then only thirteen days 
remaining, unleſs the firſt and laſt were both in. 
cluded ; queſtion. was, whether he ſhould be dif. 
charged? Mr. Juſtice Yates obſerved, that upon 


returns to writs of mandamus and ſci. fa's, the rule l 
was, that there muſt be fifteen days between the = 
: teſte and return, and yet in practice there were only * 
fourteen days, one of the firſt or laſt always being 1 
included ; ſo upon a ſuper ſedeas for want of declat. wy 
ing before the end of two terms, one of the two i . 
always included. By analogy therefore to theſe in. * 
ſtances, he thought the court might, in favour of i. up 
berty, make the computation in the preſent caſe, ſo wy 
as to include one of the days: he choſe however to 18 
lay hold of the circumſtances of the firſt notice, and wh 
ſaid there was no ſurprize on the plaintiff, nor any * 
intention of ſurpriſing him, though he acknowlede- * 
ed, that ſtrictly ſpeaking, ve inſufficient notion \ 
could not amount to ene good one. Mr, Jultice « 
Willes coming into the ſame ſentiment, and plain» - 
tiff's attorney not diſputing it, the priſoner was U 
diſcharged. 4 Furr. 2525. a 
If he brings se- If a perſon who has been diſcharged by an inſal- ho 
eee = u vent ad, brings an action and recovers on a pio- f 
iſcharge, ſhal 2 2 a not 
bold money as a miſſory note made to him before his impriſonment, lite 
erwflee only, but not due till after his diſcharge, and which wa 1 
5 not inſerted in his ſchedule, he ſhall hold the mo- 4 
ney as a truſtee for his aſſignees. Dougl. Rep. 455 un 
. 0 - tilec 
15 | | tate 
oy | Proceedings by Habeas Corpus. 4 
ö 
Habeas corpus, TH ERE are ſeveral writs of habeas corpus, to # 
which the ſubject is intitled-by common right, when * 
he is deprived of his liberty. But the great and 


efficacious writ, in all manner of illegal — 
| | men 


Habeas Coꝛpus. 
nent, is that of habeas corpus ad ſubjiciendum, di- 


rected to the perſon detaining another, and com- 
manding him to produce the body of the priſoner, 
with the day and cauſe of his caption and detention, ad 
faciendum, ſubjiciendum, & recipiendum, to do, ſub- 
mit to, and receive, whatſoever the judge or court 
zvarding ſuch writ ſhall conſider in that behalf. 
Yate Trials, vol. 8. 142. 3 

To aſſert an abſolute exemption from impriſon- 
ment in all caſes, is inconſiſtent with every idea of 
h and political ſociety, and in the end would de- 
roy all civil liberty, by rendering its protection 
inpolible; but the glory of the Engliſb law conſiſts 
in clearly defining the times, the cauſes, and the 
extent, when, wherefore, and to what degree the 
impriſonment of the (ubje may be. lawful. This 
is which induces the abſolute neceſſity of expreſſ- 
ing upon every commitment, the reaſon for which 
It is made; that the court upon an habeas corpus 
may examine into its validity ; and according to the 
circumſtances of the caſe may diſcharge, admit to 
bail, or remand the priſoner, DR 

No habeas corpus lies for an enemy, priſoner of 
war, however ill uſed or deceived. 2 Black. Rep. 
1324, | 


not- only that, but the party impriſoning was at 
liberty to delay his obedience to the firſt writ, and 
might wait till a ſecond and third, called an alias 
and pluries, were iſſued, before he produced the 
party; and many other vexatious ſhifts were prac- 
tied to detain priſoners in cuſtody, particularly 
late priſoners. State Trials, vol. 7. 130. 

This oppreſſion gave birth to the famous habeas. 
nu aft, 31 Car. c. 2.3 which is frequently con- 
kdered as another magna charta of the kingdom ; and 
by conſequence has alſo, in ſubſequent times, re- 


ant W's the method of proceeding on theſe writs 
"ne (ibough 3 the reach of that ſlatute, but iſſuing 


Great delays were made in granting this writ, Delays made ori- 


decauſe the judges who had authority to iſſue it, * iſſuing 
pretended to have power either to grant, or deny it; this writ. © 


4b 


Attachment for 
not obeying it, 


How to proceed 
to remove from 
2 gaol or ſpung- 
dag -houſe. 


flane's Commentaries, title habeas corpus, 


Habeas Corpus. 
merely ut the common law) to the true ſtandard of l 
and liberty, 3 Black. Com. 135 
This ſtatute has remedied every inconvenience the 
priſoner was ſubject to; for if not obeyed within : 
reaſonable time, the officer or ſheriff is ſubje to x 
large penalty, beſides an attachment for his contempt 
of the court from whence it iſſued. 
For further particulars as to this writ, vide Black 


I ſhall now proceed to ſhew how the deſendint 
may be removed from impriſonment in a common 
gaol, or ſpunging-houſe, where he is detained by 
civil proceſs; therefore, if the defendant be de. 
tained either on a writ iſſued out of this court, « 
by a plaint iſſued out of the inferior courts, as the 
mayor or ſheriff”s court, London, and wiſhes to n- 


ceive the benefit of the priſon of this court (wh te 
is both airy and wholeſome), he may, by getting a ufe 
creditor to make affidavit of a debt of 10/. or up- 
wards in this court, iſſue out a writ thereon, and Hy 
bring a habeas corpus ad faciendum & rocipiendm, 
which is commonly called a habeas corpus cum cauſe f 
« becauſe it commands the ſheriff, er perſons in whit | 


therein named, or in his abſence, any other juſtice if 


upon reading the cauſes returned, will of cout 


Formerly this 
writ could not be 
returnable im- 


mediately unleſs, 


&c, but now 
may. 


this court, he may have this writ in the firſt inſtana 


« cuſtody he is, to bring him before the chief juli 


„the ſame court, together with the day and cauſe 
«< his caption and detainer, to do and receive whats 
«© ever ſhall be conſidered of him in that behalf ;” wo 


commit him to the King's Bench priſon ; but if be be 
already in cuſtody, by vittue of a writ iſſued out af 


to go to that priſon. a 
This writ, in the fifth year of tbe reign of 
Charles II. could not be returnable immediate 
or in the vacation, unleſs the party was in priſen u 
Londm or Middlejex, or in order to deliver bim oer 
in diſcharge of his bail; but ſince the ſtature of 
William III. which gave liberty to a plaintiff (it 
ſtead of bringing his priſoner to this court at th0 
great expence of the writ of habeas amp 7 


— 


Habeas Corpus, 479 
m), to charge him with a declaration in 

xriſon ; it has been determined, that in all civil ſuits, 

this writ may be had returnable immediately, be- 

fore 3 judge at his chambers, and may now bewaled dur 
out, without any previous motion made.-Vide 3 Burr. 

1876. And that if the ſheriff, Ge. do not obey it 

in convenient time, he will not only be ſubject to 

the penalties in the 31 Car. 2. but to an attach- 

ment for his contempt, that ſort of puniſhment be · 

ing the ſpirit of the act of Parliament. Vid: 2 Burr. 

854. 5 | ; 
Fo proceed therefore regularly to obtain this 
writ, we muſt firſt ſhew how to remove the body 

that is in cuſtody, either by proceſs out of this 

court, Common Pleas, or any inferior juriſdiction, 

and afterwards how the cauſe may be removed, if 

the deſendant does not with it to be decided by the 


I Fan TT „ „2 


2 


inferior juriſdiction, 


How to remove the Body from the Cuf- 
tac) of the Sheriff, to the King's 
Bench Priſon. | 


ly the defendant be detained on a writ out of the If defendant be 
Pleas, and wiſhes to go to the King's Bench „ 
priſon, he muſt get a wit ſued out of this court for n pr, 
oll or upwards, to warrant his going by habeas 

put; in that caſe, an affidavit is made of the 

edt, and a writ ſued out, and left with the habeas 

us, at the ſheriff's office. | 

lf de is in cuſtody in an inferior juriſdiction, as If in an inferior | 
e ſheriff's court of London, Ec. then he may bring jvriſdiQion, 

1s writ in the firſt inſtance, and remoye the plaint, 

e a Writ being iſſued, and will be committed 

f courſe, | 


SE DEBDESIESE 


ho 


+2 


tand 


93 
* 


2 
[= 


moe , And if in cuſtody already upon writ iſſued out But if in cuftedy 
ute this court, an habeas corpus may be ſued out in ready. 

* lin. e firſt inftance, and left with the ſheriff, 

. | 


How 


* 
37 


450 /  Pabeas Corpus. 
How to ſue out a Habeas Corpus, U 


THe habeas corpus is now printed on a 5 4. flany, 
and may be had at the ſtationers in blank; but in 
caſe it's not to be had, I ſhall here inſert the form fo 


; thereof, which is as follows : Ju 
bass Corgut, George, &c. to the ſheriffs of London, greeting. 

We command you, that you have the body of C.D, in 

| detained in our priſon under your cuſtody as it i | 

ſaid, under ſafe and ſecure conduct, together with dir 


the day and cauſe of his being taken and detained, def 
by whatſoever name he ſhall be called in the ſame, -] 
before our right truſty and well-beloved J/illian he 
. earl of Mansfield, our chief juſtice, aſſigned to bod uy 


pleas in our court before us, at his chambers, ſituate ent 

in Serjeant's Inn, Chancery lane, immediately after the * 

receipt of this writ, to do and receive all and fingular pay 

thoſe things, which our ſaid chief juſtice ſhall then 25 

and there conſider of him, in this behalf, and have 1 

there then this writ, Witneſs William earl d « 6 

Mansfield, at Meſiminſſer, the thirtieth day of Jun, «, 

in the twenty-fourth year of our reign. * 

| Stormont and Wap. of 

F. K. attorney. ; ne 

"Fr 6« th 

Fræci London, hab. corp, for C. D. to do and receive « 0 

* ret ble wa myo * J. X. « fl 

This you take to Mr. Heberden, pay figning IW, 
| Gs. 84. if in term, if in vacation 73. 84. ſeal 74 If 


take ſame to the ſheriff's office in the Poultry of les 
IWudftreet, where the action is, who will retul ed un 

ſame, pay for a miltatis extra there 25. 4 d. if il 

Middleſex, take it to the ſheriff's office in Tot! 

Court, Gurſitor Street. 8 

Any judge my Though this writ is returnable before the chief 
commit, juſtice, yet any other of the judges may 

4 the priſoner to the King's Bench, 


When 


Habeas Corpus. as 


When the ſheriff has returned your writ, an of- How t proceed * 
Fcer will take him to a judge's chambers, get A from the Beit 110 


tipſtaf, and he will then commit the defendant: 
pay -—i 10s 6 d. tipſtaff 103. 64. judge's ele k 
85. 64. |; 8 
If the habeas corpus be in Middleſex or London, Fees to the 
pay ſheriff 97. 4d. for the firſt action, and 28. 4 d. t. 
for every other; and if the defendant is in News . 
gate, 25. 4 d. for warrant to deliver. — | 
If it be from the palace court pay 5 s. for allow- Ditto palace 
ing, and 4 d. for the jurat. 4 
The above form will do for all counties, only The _ 
direct it to the ſheriff, Cc. in whoſe cuſtody the {jj comme. 
defendant is, | 
If you remove a perſon from the country, the Feerin the 
ſheriff is paid 1 5. per mile for bringing him tb town, t,. 
and the judge will not (it is ſaid) commit the de- 
fendant, unleſs the ſum is paid ; But the officer 
muſt obey the writ, though the priſoner refuſe to 
pay his fees, for he has another remedy for them, 
2 Kr. $14. f | 
Every priſoner who ſhall be committed to the Priſoners com- 
* cuſtody of the marſhal of this court, by virtue of 3—— 
* any writ of habeas corpus ad reſpondend. or ad fa- notwithſtanding 
® ciend. et recipiend. ſhall remain in actual cuſtody aoy other writ 
* of the ſaid marſhal by the ſpace of two days f 46. cf. 
* next after ſuch committal of ſuch priſoner to 
* the ſaid marſhal, notwithſtanding any other writ 
of ha. corp. iſſuing out of any other court to the 
hid marſhal delivered and allowed.” R. H. 
SW.& M. | | 
I the defendant be returned in cuſtody on * 
eas corpus, or cepi cor pus, he is not to be diſcharg- . Abet 
ed until he perſects bie bail, N 2 « 


Ii How 4 


=: © "Habeas Coꝛpus. 


c 

| £8 d 

How to remove the Cauſe from the Ine k 

55 g rior Courts. a 

8 . 60 

BEroxk we proceed to ſhew the mode how to 6 

remove the cauſe, it may be proper to ſtate the ſe- « 

veral acts of parliament relating thereto; and firf 7 

| the act 21 Fac. 1. c. 23. being an af to avoid ver- 7 

atious delays by the removal of frivolous cauſes, en- 40 

No ſuit mall be acts, That where the judge of an inferior court 8 

removed, unleſs « ig an utter barriſter of three years ſtanding at the 

eee 5 bar, no cauſe ſhall be removed from thence by « 
denturrer joined. habeas corpus or other writ, except it be delivered « 
. s before iflue, or demurrer joined in the faid cauſe, 10 
« ſo as the ſaid iffue or demurrer be not joined 6 

<« within ſix weeks next after the arreſt or appear- 4 

6 ance of the defendant to ſuch action.“ Se. 2. 4 

4 is N «© That no cauſe, if once remanded to the inſe- 6 | 
manded, mall «© rjgr court by writ of procedends, or otherwiſe, 6 
8 „ ſhall ever We be hw removed.“ $f. 3 6 
% And that no cauſe ſhall be removed at all, if « ; 

« the debt or damages laid in the declaration do « x 

© not amount to the ſum of 57.” But an expe « 

dient having been found out to elude the Jatter « y 

branch of the ftatute, by procuring a nominal « 

plaintiff to bring another action for 50. or up « f 

(and then by the courſe of the court the hates « f 

corpus removed both actions together), it is, there- « e, 

fore, by ſtatute 12 Geo. 1. c. 29. / 3. ei 1 f 

„That the inferior court may proceed in ſuc « a 

« actions as are under the value of 5 l. notwitt- « & 

« ſtanding other actions may be brought againk © 1 

& the ſaid defendant to a greater amount. oY 7 

Writ of bb, And in order to prevent delays being made u er 

aller t, be trying cauſes in inferior courts, which were fre * de 

of the jurors quently practiſed, by the 43 El. c. 5. it is enatted, BW « 

ſrorn. That ſuch writ of habeas corpus ſhall be delivered « (4, 


to the judge before that the jury have appeare | 


Habeas Cozpus, 483. 
« and one of them ſworn to try the cauſe.” 
A, 2. . f 5 ; 
” the 19 Geo. 3. c. 70. .. 6. it is enacted, No cauſe under 
« That no cauſe, where the cauſe of action ſhall . 
« not amount to the ſum of 101. or upwards, perior court, un- 
« ſhall be removed or removeable into any ſuperior leſs bail be given 
« court, by any writ of habeas * . or otherwiſe, for the debt, Ge. 
« unleſs the defendant, who ſhall be defirous of | 
« removing ſuch cauſe, ſhall enter into recogni- 
« zance for the payment of the debt and coſts, in 
« caſe judgment ſhall paſs againſt him;“ as in 
daa. 5. 1 OR 
By . 4. it is enacted, That in all caſes If judgment be | 
« where final judgment ſhall be obtained in any ayer. f 
« action or ſuit in any inferior court of record, it and the defend- 
« ſhall and may be lawful to and for any of his ant cannot be 
« Majeſty's courts of record at Meſiminſter, upon found, how to 
« affidavit made and filed therein, of ſuch judg- * 
« ment being obtained, and of diligent ſearch and 
„ inquiry having been made after the perſon or 
« perſons of the defendant or defendants, or his, 
« her, or their effects, and of execution having 
« iſſued againſt the perſon or perſons, or effects of 
« the defendant or defendants, are not to be found 
« within the juriſdiction of ſuch inferior courts, 
«* which affidavit may be made before a judge or 
« commiſſioner authoriſed to take affidavits, and 
“ ſuch ſuperior courts to cauſe the record of the 
* ſaid judgment to be removed into ſuch ſuperior 
* court, to iſſue writs of execution thereupon to 
* the ſheriff of any county, eity, liberty, or place, 
© againſt the. perſon or perſons, or effects of the 
* defendant or defendants, in the ſame manner as 
© upon judgments obtained in the ſaid courts at 
* Wofiminſer ; and the- ſheriff, upon every ſuch 
* execution, ſhall, and he is hereby authoriſed: to 
* detain the defendant or defendants, until the ſum 
F of 205, be paid to him, or levy the ſame out of 
be effects, acording to the nature of the exe-= 
i ution, for the extraordinary coſts of the plain- 
© tiff or plaintiffs in the 1 court, ſubſequent 
| 1 2 to 


| 484 . Habeas Cozpus. 


© to the ſaid judgment, and of the execution in 
cc the ſuperior court, over and above the 
5 « for which ſuch execution ſhall be iſſued. 
Upon what con- © That no execution ſhall be ſtayed or delayed 
Ae e de upon or by any writ of error or ſuperſedeas there. 
Kayed upon any on to be ſued, for the reverſing of any judgment 
writ oferror,&c. c given, or to be given, in any inferior court of 
ay e « record, where the damages are under 101, unleſ 
* N 6 ſuch perſon or perſons, in whoſe name or names 
court where the C ſuch writ of error ſhall be brought, with two ſuf. 
np gory & ficient ſureties ſuch as the court (wherein ſuch 
| « judgment is or ſhall be given) ſhall allow of, ſhall 
« firſt, before ſuch ſtay made, or ſuperſedeas to be 
: „ awarded, be bound unto the party for whom any 
« ſuch judgment is or ſhall be given by recogni- 
% zance, to be acknowledged in the ſame court, 
« in double the ſum adjudged, to be recovered by 
é the ſaid former judgment, to proſecute the (aid 
« writ of error with effect, and alſo to ſatisfy and 
«© pay (if the ſaid judgment be affirmed, or the (aid 
« writ of error be nonprofſed) all and ſingular the 
„debt, damages, and coſts adjudged or to be ad- 
« judged, and all coſts and damages to be awad- 
& ed for the ſame delay of execution.“ $S#. 5. 
Habeas corpurto George the third, c. To the ſheriffs of La- 
| removethe cauſe den, greeting : We command you, that you ha 
; _— Loden. the body of C. D. detained in our priſon under yout 
tom Cuſtody, as it is ſaid, under ſafe and ſecure cos 
* A duct, together with the day and cauſe of his being 
| eourt, London, taken and detained, by whatſoever name be ſuil 
then dire& it to be called in the ſame, before our right trufty and 
The mayor, al- well- beloved JVilliam earl of Manifeld, our chit 
Heriffs of the Juſtice, aſſigned to hold pleas in our court before uh 
' City of Londen, at his chambers ſituate in Serjeants-inn, Chancetſ* 
lane, immediately after the receipt of this writ, 
do and receive all and ſingular thoſe things, which 
our ſaid chief juſtice ſhall then and there conbide 
of in this behalf; and have there then this un 
To bear zeſte in wa tneſs vel z earl of Mansfield, at "a 
term. e I 5th day of Zune th year of our! 
PR CAP RY Stormont and 70 


Lindim, Hab. Corp. for C. D. to do and receive, Precipe, 

returnable immediately. | K N 0 
| T. X. attorney. 

To be taken to Mr. Heberden, pay ſigning, in 

term 6s. 8 d. in vacation 7s. 8 d. ſeal 7d. take ſame 
to the office where the action is entered, and if but 
one cauſe, and above 10/7. pay 4s. 10 d. for the al- 
lowance, fee to the judge, 25. 4d, | 

If it be brought to remove a cauſe out of the in- How to proceed 
ferior court under 104, then bail muſt be put in, —— 
and two days notice excluſtve given for their coming of babeas corpur, 
into the court below, and becoming bail for the 
defendant, in order that the plaintiff*s attorney 
may have an opportunity of inquiring into their 
ſufficiency, and upon their entering into a recog» | 
nizance, before the judge, for the payment of the 
debt and coſts, then the judge will order the al- 
lowance of the writ. | | 

Upon the bail being allowed in the court below, How to proceed 
the firſt ſtep the plaintiff's attorney takes, is to *fter the allow- 
ply to a judge of the court where the cauſe is 
removed, for a rule for the defendant to put in 
bail thereon within four days if in term, if in vaca- 
tion ſix days; pay for ſame in term 13. in vacation 
25. Serve defendant's attorney with a copy thereof; 
and if he does not put in bail within four or fix 
days next after ſervice, nor take out a ſumimons for 
him to put in bail (which he may do), then the 
plaintiff may iſſue out a writ of procedende. ; 

But if he put in bail, then he muſt apply to the To apply to the 
ſheriff for a return to the habeas corpus, for until . or ll. 
that be returned no bail can be put in, as it may 
appear what the cauſes are, for which defendant 1s 
detained. 

* [t is ordered, that no bail ſhall be put in upon No bail to be 

« any writ of habeas corpus before that writ be re- but in upon a 

* turned, and that ſuch bail ſhall not be taken by 2 | 
* any juſtice of this court, unleſs that writ, with returned, 

* the return thereof, ſhall be offered before the ſaid 
© Juſtice, to be filed at the time of putting in there- 
4 of,” K. H. 10 W. 3+ 


11 3 Therefore 


3 | Yabeas Coypus; 


Therefore when you have got habeas corpus re- 
turned, annex a bail-piece thereto, 2s. ſtamp, and 
fill it up thus: . 


Trinity Term, in the 25th year of the reign « 
<ing Geo, III. . Stormont and Way, 


Lend, A. B. is delivered on bail upon a be. 
wit, beas corpus. . 
To Jobn Doe, * London, gentleman, 
| an 
Richard Roe, of the ſame place, 
gentleman. 


ath for C 20 
R. C. attorney. 


At the ſuit of the plaintiff 
in the plaint, 


V — — 


Take the bail and habeas corpus to a judge“ 

chambers, who will enter them in the following 

recognizance, if above 101. on the receipt of a 

- memorandum or warrant to defend on 2 25. 64 
ſtamp. - 3 . 

8 &« You jointly and ſeverally undertake, that | 

— 1. vayey; &« the 3 be condemned at 5 ſuit of the 4 

« tiff (or plaintiffs) in the plaint, that he ſhall ſatis 

6 the coſts and condemnation, or render himſelf to th 

cc cuſtody of the marſhal of the Marſhalſea of the cout 

« of King's Bench, or you will do it for him, if 

under 10/.” vide Stat. 19 Geo. 3. c. 70. Pay in 

term 45. in vacation 5 6. notice is to be given forth» 

with to the plaintiff's attorney, of the names and 

addition of the bail, the time when, and the judge 

before whom the ſame is put in. R. M. 1654 

ſeat. 8. ö 
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' Fol Dow: plaintiff, 


an | 
A. B. defendant. - _, 4 
ake notice that ſpecial bail was this day put in, Notice of 
2 the habeas corpus in this cauſe, before the ho- 2 
nourable Mr. Juſtice Buller, at his chambers in 
derjeant's- inn, Chancery- lane, London, and the names 
are John Doe, of London, gentleman, and Richard 
Ree, of the ſame place, gentleman, Dated, &c. 
| Yours, &c. 

| R. C. defendant's attorney. 
To Mr. R. T. attorney for the plaintiff. | 

If the plaintiff's attorney does not like the bail, Rule for better 
he may, inſtead of entering the exception (as in bal. 
common caſes), apply to the judge for a rule for 
better bail, which is returnable within four days next 
after ſervice, a copy of which is to be ſerved on the 
attorney for the defendant : If the bail do not juſtify 
within the four days (provided there are four days jn 
the term left), then a procedendo may be ſigned ; but 
if there are not four days in term, then upon the 
defendant's giving notice to juſtify the firſt day of 
the next term, before the rule expires, and juſtifies 
the ſame on that day, no procedends can iſſue, 

« It is ordered that every defendant, not being That every de- 
« an executor or adminiſtrator, who ſhall ſue out 22 not be · 
* any writ of habeas corpus to remove any ſuit ont Gf, vpen 2 le- 
« of any inferior court, ſhall put in ſpecial bail in 5 corpus to 
« all ations whatſoever (actions for ſcandalous e ee 
* words and ſmall aſſaults only excepted) unleſs fur bel. 
one of the juſtices of this court ſhall otherwiſe 
* order,” R. H. 2 Jas. 2. 


If the plaintiff does not except againſt the bail, 8 be 
by taking out ſuch rule within twenty-eight days "2 23 de 
after the putting in thereof, then the bail - piece ſhall 
de filed by the defendant's attorney, within four days 
next after the end of the twenty-eight days, under the 
penalty of 5s, to the box. R. 12 10 Car. a.; and 
for the ſecond offence to be ſtruck off the roll. 


In the King ; Bench. 


Take notice that the bail already put in for the Notice of joftifi- 
defendan 


t in this cauſe, upon the writ of habeas 2 
Ii 4 cor pus, 


488 


Habeas Cozpus, | 


_ and of whom you have had notice, will, on 
onday next, juſtify themſelves in open court, 
Weftmin/ler-hall, in the county of Middleſex, as good 
bail for the ſaid defendant. Yours, Ce. 

| R. C. defendant's attorney, 


To Mr. R. T. attorney for the plaintiff. 


This notice muſt be given as in other ca(y 
of juſtification, and defendant may add to the bail 
already put in new bail, and juſtify as in other 
_ make affidavit of the ſervice thereof, and 

ve brief to counſe] to move to juſtify ; fee 104, 


| 6 4. court fees 9s. 6d. rule for allowance 52; 


ſerve copy thereof on plaintiff's attorney. 


Pail liable to all The bail are liable in all the actions mentioned in 


actions. 


Cannot ſign a 
mon pros. 


"-, Dockeeation, 


the return of the habeas corpus, wherein the plaintiff 


ſhall declare within two terms. R. Hil. 2 Jac. 2. 


And if there be more cauſes than one returned in 
the habeas corpus, bail muſt in that caſe be putin 
for the whole. Salk. 2352. | 

The defendant cannot nonpros the plaintiff for 
want of a declaration, he not being bound to folloy 
the defendant. | | 

After defendant has juſtified his bail, the plaintif 
,may declare in chief againſt the defendant, or he 
may declare de bene eſſe, as ſoon as bail is put in 
above, and all the proceedings are de novo, for the 
record is not removed on a habeas corpus, as it is on 
a certiorari. Salt. 352. But ſuch declaration mul 


be delivered within two terms. R. Mich. 16 Car. i. 


And defendant is not bound to plead to a declaration 
afterwards. bid. | | 

Declare againſt the defendant as in the cuſtody df 
the Marſhal, therefore there needs no form of ſuch 
declaration, 

If a cauſe be removed by habeas corpus, out of the 
courts of Canterbury, Southampton, Hull, Litchfd 
or Pool, and the action be tranſitory, it muſt be laid 


in the county wherein ſuch city or town is, as L, 


Southampton, York, Stafford, or Darſet. R. M. 105% 
Hef . 9. / ö 
; I | Withs 


Within what time defendant is to plead. —Certain within what 


ice for pleading upon a babeas corpus; but I '* 
_ i to be the ſertled practice now, 2 he muſt 
plead the ſame as mentioned in the rule. Trin. 
i 6 Geo. 2. See the note in R. Hill, 2 Tac. 2. to 
warrant this opinion, 


four days, if above, eight days, and the defendant has 
no imparlance allowed him upon a habeas corpus, 
although declaration be not delivered the ſame term 
the ha. corp. is brought. | 

The reſt of the proceedings are as in common 
caſes. W 9 0 


Procedendo, 


Ir the defendant does not put in or juftify his 
bail in due time, as beforeſaid, then iſſue the follow 
ing writ of procedendo+ | | 
George the third, Sc. To the ſheriffs of London, Procedenda, 
greeting: Although we lately by our writ com- 
manded you, that you ſhould have the body of C. D. 
detained in our priſon under your cuſtody, as it was 
ſaid, under ſafe and ſecure conduct, together with the 
day and cauſe of his being taken and detained 
whatſoever name the ſaid C. D. might be called in 
the ſame, before our right truſty and well beloved 
William earl of Mansfield, our chief juſtice, aſſigned 
to hold pleas in our court before us, at his cham» 
ders in Serjeant's-inn, Chancery-lane, immediately 
after the receipt of that writ, to do and receive all 
and fingular thoſe things which our ſaid chief juſ- 
tice ſhould then and there conſider of him in that 
behalf; yet we being now moved with certain 
cauſes in our court before us, command you, and 
every of you, that in all plaints and ſuits againſt the 
ſaid C. D. at the ſuit of A. B. in our court before 
Jou, or any of you, now depending undetermined, 
Jou proceed with what ſpeed you can, in ſuch 
| manner, 


times are mentioned in Harriſen and Richardſan's time defendant 


If defendant lives within twenty miles of London, No imparlancs, 
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manner, according to the law and cuſtom of our 

kingdom of England, as you ſhall ſee proper, our 

| ſaid writ to you firſt thereupon directed td the con- 

trary in any wiſe notwithſtanding, Witneſs Milliam 

earl of Mansfield, at Weſtminſter, the 13th day of 

February, in the twenty-l1xth year of our reign, | 

| | Stormont and Way, 
Precigee London, Procedendo, for A. B. againſt C. D,—], X. 
attorney; pay ſigning 5s. 8 d. with Mr, Heberden, 
ſeal 7 d. allowing 6s. 10d. attorney's fee 35, 4d, 

jn the court below, 


Directions to the inferior Courts. 


AS$ a habeas corpus, and procedendo, muſt be di- 
rected properly to the inferior courts, ſuch of them a; | 

| can collect, are as follow : 
Mayor's court, T6 the mayor, aldermen, and ſheriffs of London, 
beside court of To the ſheriffs of the city of London. 
Marſhalſes, To the judges of our palace court of Weſtminſter, 
and to each of them, greeting. 


fin ſh iff ' If at's in the ſheriff court in any county, dirett it i 
ch in the the ſheriff, as Middleſex, Berks, Oxford, &c, 


| —— To the fleward of our court of record, within tht 
4 Stepneye manors of Stepney and Hackney, in the county of 
' Middleſex, hamlets and liberties of the ſame, and al 


to the high bailiff of the ſaid liberty, and to either of 


them. | 
Marſhal, To the marſhal of our Marſhalſea before us. 
Warden of the To the warden of our priſon of the Fleet, 
| Fleet. To the mayor, aldermen, and ſheriff of the city of 
— Briſto}, and to the mayor and . 3 of the 
| aple of the ſame city, in their court of Tolſey. 
Bath, To the mayor, recorder, aldermen, and juſtices of tht 
city of Bath, in the county of Somerſet, and to every of 
| them. | 
Bedford, = To the mayor, aldermen, burgeſſes; and recorder J 


the town of Bedford, in the county of Bedford, 
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Jy the mayor, alder men, and burgeſſes of the town of Beverley, 1 
Beverley, in the county of Y ork. | $0; ; 
75 the bailiff and burgeſſes of the town of Bucking- Buckingham, | 
ham, in the county of Buckingham, . 
To the mayor, recorder, and burgeſſes 4 the borough Bury St, Ed- 
of Bury Saint Edmond, in the county of Suffolk. mond. 
To the mayor and bailiffs of the town of Cam- cambridge, 
ridge, | | 
: 75 the leward of the liberty of Thomas by Divine Canterbury. 
Providence archbiſhop of Canterbury, in the court of 
his palace within the city of Canterbury. 
To the mayor and bailiffs of our city of Exeter, in Exeur, 
the county of Devon, and to the bailiffs, citizens, and 
groveſts of the ſame city. 5 ; 
To the mayor, aldermen, and citizens of the city of Hereford, 
Hereford, 
Jo the mayor and capital burgeſſes of the borough of Hertford. 
Hertford, in the county of Hertford, and alſo to the 
fixward of our court of record there. 
To the mayor and ſheriffs of our town and county of Kingtton upon 
Kingſton upon Hull, in the county of Vork. | Hull, 
75 the bailiffs and fleward of our court of our town pitio upon 
if Kingſton upon Thames; and in the abſence of the Thames. 
laid fleward, to the bailiffs and recorder of the ſame 
town, or any two of them. | 
To the mayor, ſheriffs, and citizens of the city of Lincola, 


Lincoln, 
To the bailiffs, burgeſſes, and citizens of the city of Litchfield, 


Litchfield. 


To the mayor and recorder of our town or borough of King's Lynn, 
King's Lynn, in the county of Norfolk. 

To the fleward of the dean and chapter of the colle- St. Martin's le 
liate church of Saint Peter, Weſtminſter, e of Grand, * 
their liberty, or precin#ts of Saint Martin's the Great, 
in London, and to the conſtables there. | | 

To the mayor, aldermen, and burgeſſes of the borough Newbery. 
f Newbery, in the county of Berks. | 

To the mayor and bailiffs of the town and borough of Nonhampton, | 
Northampton, in the county of Northampton. 


To the mayor, aldermen, and ſfheriffs of the county Norwich, 
ﬀf the city of Norwich, * 5 
0 
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Oxford, To the mayor and bailiffs of the city of Oxford, jv 
we? the county of: Oxford. NT 
Portſmouth, To the mayer, aldermen, and burgeſſes of the town if 
5 Portſmouth. | 

Southampton, To the mayor and bailiffs of our teum of Southany. 

| ton. 

Taunton. To the bailiff of the reverend father in Chriſt, 

| bord biſhop of Wincheſter, of his liberty of Taunton, 
and Taunton Dean, in the county of Somerſet. 

Thetford, To the mayor and recorder of our borough of Thet. 

| ford, in the county of Norfolk, 

Wells. Wells, borough or city. To the fleward or bailif 
of our court of our pleds, granted to the revered father 
in Chriſt, biſhop of Bath and Wells, held at 
the Guildhall, within the city and borough of Wells, in 

7; | the county of Somerſet. 0 
| Woodſtock, To the mayor of the town of New Woodſtock, in 

: the county of Oxford. | | 

Worcefter, To the mayor, recorder, and aldermen of our city of 

9 Worceſter, and to every, &c. 

York, 8. — the mayor, aldermen, and ſheriffs of the city if 

ork. J | | 


| 
d 
| 
\ 
| 
} 


Ha. cor ad ieſs This writ alſo is iſſued where a witneſs is con- 
1:fjcondum. fined in priſon, directed to the marſhal, ſheriff, &. 
in order to bring him before the court where the 

5 : cauſe is to be tried, to give evidence on the part of 
the perſon who ſues it out, and is called an haben 


corpus ad teflificandum, the form of which, and the the 
5 mode of obtaining it, ſeep. z; but the affidait dei 
is as follows, | | 'b 


Aﬀdavit. That F. B. now a priſoner for debt, in cuſtody 
of the marſhal of this court, is, and will be, 2 mi 
terial witneſs for this deponent at the trial of this 
cauſe, ' And this deponent further ſaith, That he 
adviſed, and verily believes, that he cannot ſafely 
proceed to the trial thereof without the teſtimony 

the ſaid 7. B, | 
Ha. corp, od It is alſo made uſe of by a plaintiff in this court 
ſocixfaciend,m. where his priſoner has removed himſelf after dil. 
ration io the Fleet Priſon, in order to bring ” 
3 


he make ſatisfaction. 


Ha.corp, ad ſatisfa. in 
caſe, a 
George, &c. To the 
warden of our priſon of 
the Fleet, greeting: We 
command you, that you 
have before us at 
ninſter, on Wedneſday 
next after the morrow 
of Ai! Souls, the body of 
C. D. under ſafe and ſe- 
cure conduct, detained 


he in our priſon under your 
of cuſtody, as we are in- 
1 formed, together with 
the the day and cauſe of his 


being taken and detained, 
by whatſoever name the 
ſaid C. D. is there known, 
to ſatisfy 4. B. 25 l. for 


thi his damages, which he 
he is ſuſtained, as well by not 
afely performing certain pro- 
ny df miſes and undertakin 
lately made by the ſaid 
court, C. to the ſaid A. at Waſt + 
Ack minſter, in the county of 
Y him Midaleſex, as for his 


Habeas Corpus. 


here, to charge him in execution upon judgment 
obtained, and it is called an habeas corpus ad ſatiſ- 
aciendum, to ſatisfy or make ſatisfaction to the 
plaintiff for the debt and damages by him recovered ; 
which being obeyed, the court commit him again 
to the cuſtody of the marſhal, there to remain until 


eft- 


This writ is always made returnable or @ day 
certain, as the priſoner cannot be committed in ex- 
ecution but by the court, whilſt they are fitting : 
The form of which is as follows : 


Ha. cor p. ad ſatisfa, in 
debt. | 

George, &c. To the 
warden of our priſon of 
the Fleet, greeting: We 
command you, that you 
have before us at Meſt- 


minſter, on Wedneſday 


next after the morrow 
of All Souls, the body of 
C. D. under ſafe and ſe - 


. cure conduct, detained 


in our priſon under your 
cuſtody as we are in- 
formed, together with 
the day and cauſe of his 
being taken and detained; 
to ſatisfy A. B. as well 
of a certain debt of 251, 
which the ſaid A. B. 
in 7 court, befote 
us at Veſtminſter, reco- 
vered rar the ſaid 
C. D. as alſo 10/. for 
his damages which he 
ſuſtained by reaſon of 
the detaining the ſaid 
debt, as for his coſts 


and 
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and charges by him laid out, about his ſyit ig 


that behalf, whereof the ſaid C. is convicted, as ap. 
pears to us of record, and further to do and receive 
what our ſaid court before us ſhall then and there 
conſider of him in this behalf, and have there theg 


this writ, Witneſs William earl of Mansfield, &c. 


Stormont and Wq, 

This is ſigned by Mr. Heberden, and aprecigeis 
made for that purpoſe ; pay him 76. 8 d.; ſeal 74; 
then it is to be lodged with the warden of the Fit: 
On the day of the return he is brought up, applyto 
one of the judge's clerks, who will make out the com- 
mitment ; pay the warden his fee for return and 
bringing- up; tipſtaff 10s. 64.; judge's clerk 4; 
the judge's clerk takes the habeas corpus into court 


* with the defendant, and the maſter commits him. 


Ja early times 


poor perſons 
were obliged to 


drop their claim, l : 
thereof in a court of law or equity ; the expence 


N. B. I think you ſhould have the roll in court, 
and the maſter marks thereon, the hg. corp. and 
commitment by the court, in the margin of the 


7 


judgment. . 


Paupers. 


Pauper is a perſon ſaid to be, by the law, 6 
poor and indigent in his circumſtances, that 
he cannot diſpend the uſual charges to recover his 
right, either in la or equity. 
lt appears in very early times, viz. 1495 thit 
poor perſons having any claim to lands or other 
right, were frequently obliged to drop the purſuit 


being too great for them to bear. This being # 
great grievance to the ſubject; and, in order that 
men ſhould not be ſtripped of their legal polleffon 
and right, by the Stat. 11 H. 7. c. 12. it is enact 
in the following words, which deſerve to be wilt 
ten in letters of gold, viz. 5, Prayen the Common! 
ein this preſent Parliament aſſembled, that where 


de king our ſovereign lord, of his moſt gracio 


&« dif 
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« diſpoſition, willeth and intendeth indifferent juſ- 
« tice to be had and miniſtered according to his 
« common laws, to all his true fubjeQs,” at well 
« #9 the poor as rich,” © which poor ſubjects be not 
« of ability nor power to ſhew according to the 
« Jaws of this land, for the redreſs of injuries and 
« wrongs to them daily done, as well concerning 
« their perſons and their inheritance as other 
« cauſes; for remedy whereof, on behalf of the 
« poor perſons of this land, not able to ſue for their 
« remedy after the courſe of the common law, be it 5 
« ordained and enacted, That every poor perſon or N gm 
« perſons, which have, or hereafter ſhall have, its for no fee, 
« cauſe of action, &c, ſhall have original writs, &c. counſel and at- 
« nothing taking for the ſame, counſel, attornies, *0r2*ye 
« and all other officers requiſite and neceſſary for 
« the ſpeed of the ſaid ſuits to be had and made, 
« which ſhall do their duties, without any reward 
for their counſels, Belp, and buſineſs in the ſame.” 
It is not ſettled how much the poor perſon is to Sum paid under 
be worth by this act of parliament, but the courts 5% 
of juſtice have fixed the ſum tq be under five pounds, 
(except wearing apparel, and his right to the matter in 
queſiton,) Lil, Prac. Reg. 633. 
Therefore, if the plaintiff is ſo poor as above How to fue. 
ſtated, he'muſt petition one of the judges of this 
court to be admitted to ſue in forma pauperis, and if 
he has begun the ſuit, and not able .to carry on the 
lame, yet he may after, petition to be admitted, in- 
groſs it on a treble 6d. ſtampt paper, annex alſo the 
afeidavit thereto on treble 64. then take ſame to the 
judge's chambers, and after oath is made thereof, 
the clerk will make out an order thereon, pa 


him 25. 64, The form of the petition and affidavit 
ae as follow ; | | 


If the action is 
not begun, then 
fay ** And your 
petitioner hath 
mot as yet com- 
menced any ac- 


being 
S.. 


Paupers, _ 
FP A. B. plaintiff, 
In the King's Bench. 1 oo ay 
| C. D. defendant. 
To the right honourable William earl of Mansfield, 
— 4 Juflice of his Majeſty's court of King's 
ch. 


n 
The humble petitian of A. B. 
 Sheweth, 

That the ſaid defendant is and ſtands juſtly in. 
debted unto your petitioner in the ſum of 10 J. for 
the work and labour of your petitioner, done for the 
ſaid defendant, at his requeſt ; and your petitioner 
hath commenced an action againſt him for the 
ſame. | | 3 

That your petitioner finds himſelf unable to carry 
on the ſaid cauſe, on account of his extreme poverty, 
as appears by the affidavit hereto annexed. 


Four petitioner, therefore, moſt 
© humbly prays your Lordſhip 
13 1 * that he may be admitted in 
* & forma pauperis, to proſecute 
n . 1 ſai a7. ring and that J. A. 
ny (am wave} 1 %. may be afligned to him as 
„ his counſel, and J. J. his at. 
bis coualel, J. 4. wy to proſecute his ſaid 
uit. 
« And your petitioner ſpall ever 
T prq,“ &c. 

King's Bench. A. B. agt. C. D. 
A. B. of, c. yeoman, maketh oath and faith, that 
be is not worth five pounds in all the world (fave 
and except the matters in queſtion in this cauſe, 

and alſo his wearing „ > "ow 
The pauper, upon the order being made, may 
ſue out his writ without ſtamps, pay nothing 
through all the cauſe for fees to any of the officers; 
if defendant pleads a ſpecial plea, ſhew your pet!- 
tion and order to the clerk of the papers, and he 
will make up the paper book for nothing; no ſtamps 
are uſed for the record, venire, or diſtringas, not a 


on 
** 
*. 
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you pay for ſetting down the cauſe, or return of diſ- 
1Ingas. \ wo 
* if you recover a verdict, the officers take the Unleſs he re · 
court fees, and in them they include paſſing the re- covers 5% or 
cord, c. if the verdict be above five pounds, the TROY 
pauper being by them deemed dives. The declaras 
tion is in the common form; to which you annex 
a copy of the rule for his being admitted, and gene- 
rally a copy of the petition, otder, and affidavit, are 
gelivered to the defendant's attorney. If the de- 
ſendant brings error, you mult pay the <lerk of the 
error his fees, 2 | 

To conſider the mode upon which this act of the Obſervations 
1H, 7. is conſtrued, every man who has humanity 
mult feel for the pauper.— The law has provided, 
that a man who is not worth five pounds in the 
world, ſhall ſue without the payment of fees, on ac- 
count of his extreme poverty, yet he, in the firſt in- 
ſtance, pays a duty to the king of 3s. and for the 
judge's fee 25. 6 d.; oath 1s. ; then if he obtains a 
verdict for above 5 J. he is to pay court fees, 
21. 16s. 84. and paſſing his record at leaſt 14. that 
upon the whole he is to pay without receiving one 
farthing, 4]. 3s. 2d. when he is admitted to ſue on 
xccount of his extreme poverty, beſides 5s, 64. and 
41, for the ſtamp of the poſiea, marking, and the 
maſter's fee; ſo that the advance is 47. 12s. 8 d. 
which is 7s. 4d leſs than he is ſuppoſed to be 
worth, I think, if the judges knew this to be a 


P aorite ets 


ut fact, there could be no doubt but that their humanity 
10 would induce them to alter this mode, as they might 
le, nate a rule upon the attorney far the plaintiff, (in caſe 
of a verdict, and ne receives tne debt and coſts,) that 
nay be ſhall pay to every officer their fees, or be liable to be 
ing firuck off the roll on complaint made; or permit the 
wy &fendant”s attorney to pay them to the maſter for 
the uſe of the ſeveral officers; and if a reference 
J he was had to the ſtatute, I have no doubt but that 
pe lach was the intention. ; 
r do [f the party give any fee or reward to his counſel No fee to be paid 


* attorney, or make any contract or agreement io counſel or at» 
e K K with 727 


with them, he ſhall from thenceforth be dif, 
and not afterwards be admitted again in that ſuit to 
Not liable to pay proſecute in forma panperit. He is not liable to pay 
coſts, coſts, but be in the diſcretion of the court, whether 
he ſhall be puniſhed or not. Stat. 23 H. 8. 2%, 
3506. But Holt ſaid, there is no officer to whip 
; him, nor did he ever know it to be done. id. 
Nor for julg- He is not liable to pay the coſts for judgment u 
ment, os i © the in the caſeof a nonſuit, 3/31. 24.; nor to pay the 
faite. - coſts before he brings a new action, if it does p- 
May be diſpau- pear that he has not been vexatious, Str. 878. If 
pered if vexa- he has been vexatious, as giving fix notices of tril, 
tous, and not proceeding, the court will diſpauper hin, 
but not make him pay cofts. 7bid. 983. 

Can only ſue in A perſon admitted in forma pauperis, can only ſue 
cauſe he is ad-. in that cauſe for which he is admitted, ſo that if any 
- mitted, other cauſe ariſes, he muſt be admitted again de now, 

| et fic toties guotien. Lil. Reg. 633. 
© Cannot be ad- Although the ſtat, of 15 H. 7. admits poor per- 
mitted to deſend. ſons to proſecute, yet it has not provided for poor 
defendants to defend, nor does the ſtat. of 23 H.8 

exempt them from paying coſts. 
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Conſolidating of Aftions. 


How to confeli» Ty there be two or more actions brought upon the 
e ſame policy of aſſurance againſt the underwriters, 
, two or more ejectments on the demiſe of the leſſor 
of the plaintiff for the ſame premiſes, and they rr 
ceed ſeparate, the defendants may apply to the cout 
by way of motion to confolidate ſuch actions; if i 
term time, it is a rule to ſhew cauſe, if in vacation, 
by way of ſummons, before a judge; and upon 
their undertaking to be bound, and concluded, u 
all the actions, by the fate of the verdict in the c. 
tion brought againſt the firſt defendant, and to brig 
no writ of error, the court will ſtay all the 
ings in the laſt actions until further order; but 
all the rules muſt be paid for ſeparate, as alſo tl 
| ; ſummonſey 


7 


{ummonſes, and orders thereon, and if the verdict 
turns in favour of plaintiff, 10 the ſatisfaction of the 
judge who tried the cauſe, the plaintiff may proceed 
to tax his coſts on that verdict, and get the defend- 
ant's attorney to attend the maſter who will tax the 
coſts in the other Actions, which if complied with 
(a: is uſual), and they are not paid, with the debt; 
move the court upon an affidavit of the facts, for 
« [cave to enter up the judgment, and take out execu- 
« tion thereon, and that the maſter may tax the coſts in 
« all the cauſes, and for the coſts of the application; 
one ſtamp for the avit is ſufficient, which the 
court will order; after the coſts are taxed, they are 
to de paid within a limited time, if not, ſign the 
judgments upon a double half crown ftamp, and 
take out execution thereon, you pay for ſeparate 
rules, and counſels fees ate not fixed. | 


Abatement, 

; \ 
Tue general rule to be obſerved in this caſe is, When ne altes 
that where the death of any party happens, and yet ration made 
the plea is in the ſame condition as if ſuch party 
were living, there ſuch death makes no alteration 
or abatement of the writ. 10 Mod. 251. Gil. C. P. 
242. a \ 
By the 8 & g V. 3.c. 11. ſed. 6. If any plain- If any plata 
„tiff happen to die after an interlocutory judg- 2 
went, and before final judgment obtained, the a ſci. fa. 2 
* ſaid action ſhall not abate therein, if ſuch ac- he. 
tion might be originally proſecuted, or maintain- 
5 dy the executors or adminiſtrators of ſuch 

defendant, and a ſcire facias may be had thereon, 

* Thatif there be two or more plaintiffs or defen- If two ot more 
dants, and one or more of them ſhould die, if the plintiffo or de- 
cauſeof ſuch action ſhould ſutvive to the ſurviving — _ 
plaintiff or plaintiffs, or againſt the ſurviving de- farvive, 
ſendant or defendants, the writ or action ſhall | 
not thereby be Fr 3 but ſuch death being 


k 2 4 ſuggeſte 


500 ; . | Abatement; - 4 


Death to be ſug- © ſuggeſted upon the record, the action ſhal} pro. 
. gelted, « ceed againſt ſuch defendant or defendants (ur. 
& yiving.” Jbid. Vide title Suggeſtion, 
Death of either wm the fat. 17 Car. 2. c. 18. it is enadted, 
RY _ * That the death of either party between verdig 
Went not er.. and judgment, ſhall not be alledged for error, ſo 
| « as judgment be entered within two terms after 


| & ſuch verdia.” a : 
Death before af- If either party die before the aſſige, it is out of c 
ge, ſuit abates, the ſtatute ; but if after the aſſizes, though before c 
3 the day, trial, it is no error; for the aſſizes is but one day in k 
law, Salk. 8 pl. 21. 2 Ld. Kaym. 1415. If after ü 
verdict, and before the day in bank, the plaintif 4 
dies, and the defendant ſigns judgment the ſecond pi 
term after the verdict, this is within the ſtatute, cc 
and the ſame as if he had entered judgment on the Cc 
roll. Sid. 385. 1 Will. 302. c0 
EjeAment An ejectment againſt baron and feme, after ver- (a 
T aue dict for the 1 8 n _ day of 1 
- niſi prius and the day in bank; adjudged that the 

of . xl chat ſtand — againſt the 1 becauſe it 
day in bank, it's jg in the nature of a treſpaſs, and the feme is chary- the 
338 the eq for her own act; and the action ſurvives apainſ pla 
her, ſo if the wife had died, the baron ſhould hare ant 
judgment entered againſt him. Cro. Jac. 5 Fol 
If eme takes C70. Car. 509. Roll. Rep. 14. Moor, 469. If , "_ 
|  hoſband after feme ſole plaintiff after verdict, and before the lam 
verdiet, and be- day in bank, takes huſband, ſhe ſhall have judg- 2 


8 ment, Cro. Car. 232. but a ſer. fa. muſt be ſued 
have judgment, Out before execution. 

but a ſci. fa, | 
e If pending an argument on a ſpecial verdict, and 
gument plainiff the court takes time to conſider thereon, the plan- 
* = tiff dies; the judgment will be ordered to be enter- 
OT up as of the term in which judgment oughtto 
So if ce have been figned, 1 Burr. 226. ; the like may de 

fendant 2 f 
dies. done if the defendant dies. Bid. 147. 4 Bun. 
F 2277. N In 

A feme ſole can. A feme ſole cannot abate her own writ by mat 
not by marriage riage, for this would be taking advantage of her o 
ente write 22, 2 R Rep, 3 & 


, Abatement, 5OL, 


Tf a feme ſole is ſued, and after ſhe takes a huſ- If he is ſued, ane 
band, it is no abatement of the writ ; fot the plain- ks hugo 
tif would be in a fine condition,. if after-they have abate, 
arreſted a woman ſhe ſhall be allowed to overthrow 
the proceedings by a ſubſequent matriage. Ld. 

Raym. 1525. 2 Str. 811. 

But if an action be brought in an inferior court Marriage after 
againſt a feme ſole, and pending the ſuit ſhe inter- 50 ache. 1 ; 
marries, and afterwards removes the cauſe by habeas pe- 
abu, and the plaintiff declares againſt her as a meat in ſuperior 
ſeme ſole, ſhe may plead coverture at the time of wort after re- 
the habeas corpus, becauſe the proceedings here are 
4 no, and the court takes no notice of what was 
precedent to the habeas corpus; but it is ſaid the How to proceed, 
courſe in ſuch caſes is to move the matter to the | 
court upon the return of the habeas corpus, and the 
court will grant a procedendo ; for though a habeas 
corpus be a writ of right, yet where it is to abate a 
rightful ſuit, the court may refuſe it. 1 Salk. 8. 
pl. 10. Sid. 40. Cro. Car. 104. 

The law abhors multiplicity of actions; and If there are two 
therefore whenever it appears upon record, that the ſvits pending for 
plaintiff has ſued out two writs againſt the defend- OO 
ant for the ſame thing, the ſecond writ ſhall abate : ſvit mall abate, 
For if it were allowed that a man ſhould be twice | 
, arreſted, or twice attached by his goods for the 
lame thing, by the ſame reaſon he might ſuffer ad E 
infaitum; but then it muſt. plainly appear to be for 
the ſame thing. Med. 418. 539. 5 Co. 61. a ; : 


Suggeſtion, 
On Record. 


LON. (/5.) A. B. complains of C. D. be- Soggeftionon the 
ing, &c. in a plea of treſpaſs on the caſe, For decltrationof the 
that whereas, the ſaid C. D. on the day of e os. 
in the year of our Lord 1782, to wit, at ter writ ſued out, 

„Oc. was indebted to the ſaid A, B. and 


K k 3 - one 


* 


| | 
one C. H. his partner (which ſaid C. H. the fa 
A. B. ſuggeſts to the court here according to the 
form of the ſtatute in ſuch caſe made and provided 


fince the iſſuing of the writ of Jatitat a2ainſt the (aid 
C. D. at the ſuit of them the ſaid A. B. and C. H 


to wit, on the day of in the yea t 
aforeſaid, at London aforeſaid, in, &c. died, and a 
the ſaid A. B. ſurvived him, which the ſaid C. D. K 
doth not deny), in 204, of lawful money, Oc. for b 
divers goods, wares, and merchandizes, by the ſaid it 
A. B. and C. H. in his life-time before that tine I 
ſold, '&c, or 
2 22 Go to the end of the iſſue; the ſame day is given 1 
the platte af. to the parties aforeſaid at the ſame place, then fa, 2 


' ter iſſue joined. before which day, to wit, on the day of 
9 in the year aforeſaid, at London aforeſaid, 

in, Cc. the ſaid A. B. ſuggeſts to the court here, 
according to the form of the ſtatute: in ſuch caſe 
made and provided, that the ſaid C. H. died, and 
the ſaid 4 B. ſurvived him, which the ſaid de- 
fendant doth not deny: And the ſaid defendant by 
his attorney came; but the ſaid ſheriff did not ſend 


the ſaid writ, nor did he do, any thing thereon, tor 
therefore, as before it is commanded to the ſaid ſhe- not 
riff, that he cauſe to come before our ſaid lord the eno 
king, at Weſtminſter, on next after 
” © twelve, Cc. by whom, &c, and who neither, &. 
Sugeefiionof the To the end of the pofza. And upon this the (aid 
RAC $ ad plaintiff ſays, that after the laſt continuance 
after hend. of the plea aforeſaid, to wit, on the day : 
| 5 in the year aforeſaid, at, Cc. i & 
the county aforeſaid, the ſaid C. died, and this i 3 q 
not denied, therefore Jet all farther proceedings £ f 
' againſt the ſaid C. ceaſe z whereupon the ſaid plait» F ſe 
tiff prays judgment againſt the ſaid J. for the di- RE. 
mages, coſts, and charges aforeſaid, by the jurſ a U 
aforeſaid, in form aforeſaid aſſeſſed, to be adjudgel . 
5 to him, &c. therefore it is conſidered, &c. 1 ad 
Suegeftion ofthe Upon a writ of error it appeared that the death of N he 
* of one of Rebecca Savil Far, was ſuggeſted in the jurata of the , 
e defendants * ſy 


ia the jurata of record of fi prius, and. not in the uſua) 410 and 
N * after 


the uſual way. The error aſſigned was, That there 


and in nullo eff erratum pleaded by defendant in er- be. 
ror, the objection taken was, that it ought to have 
been ſuggeſted upon the niſi prius record, and that 
it is not ſufficient in the jurata. Lord Mansfield— 
The ſuggeſtion, award, and all the proceedings ſhew 
one of the defendants to be dead ; and there is an 
award for the proceedings to ſtay as to this de- 
ſendant; and to go on againſt the other only; and 
the jury is awarded as againſt the living one, the 
other being dead; both were alive when the iſſue 
was joined ; a day was given to the parties, one de- 
ſendant is awarded to come, the other not, and the 
ſheriff doth not return the writ, and a new venire is 
awarded to try the iflue againft the ſurviving de- 
fendant, and it is properly awarded upon the iſſue 
roll, and acknowledged, The nfs prius roll is only 
tor the direction of the judge, to try it; and it is 
not traverſable on the roll, the judgment is right 
enough, 1 Burr. 363. 5 "a 


Suggeſtion on the London Af, - 


1 1 ſecuted- againſt any citizen and freeman of the none, 
d * city of Londen, in any of the king's courts at 
jun Mafiminſter or elſewhere, out of the court of Re- 
* * queſts, it ſhall appear to the judge where ſuch 
* aQion ſhall be ſued or proſecuted, that the debt 
tþ of * to be recovered by the plaintiff in ſuch action 
# the * doth not amount to 405. and the defendant in 


* ſuch action ſhall * prove, either by e 
K 4 -* teſtimony 


afterwards the death was ſuggeſted upon the roll in es ae dr 
« jg no record of niſi prius, and that judgment is given 1 the 


« for the plaintiff below, whereas it ought to have been 3nd before the 
given for the defendant ;”” then a certiorari ſued, Vega on b 
to certify the record of niſi 4 which was done, roll, and held 


Br 3 Jac. 1. G 15. / 4+ « If in any action of A creditor foing 
* debt or action 1 upon an aſſumpſit n another court 


for the recovery of any debt, to be ſued or pro- 1 
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Suggeftion; 


e teſtimony or his own oath, to be allowed by wy 
« judge or judges of the ſaid court, that at the tiny 
6 of the commencing ſuch action, ſuch defendaut wa 
& inhabiting and refiding in the city of London, 
« the liberties thereof ; that in ſuch caſe the (gig 
& judge ſhall not allow the plaintiff any coſts of 
& ſuir, but ſhall award him to pay coſts to the de- 
| * ©6& fendants.” 1 
Debts not ex= By 14 Geo. 2. c. 10. It ſhall and may be lawful 
 ceeding 40s, to © to and for every Citizen and freeman of the ci 


5 7 ce of London, and every other perſon or perſons who 


queſtsin London, *© do or ſhall rent or keep any /hop, ſbed, fall, or 
| &« fand, or ſeek a livelihood, in the ſaid city or l. 
« berties thereof, which now have, or ſhall here. 

« after have any debts owing, not exceeding 40;, 

« by any perſons whatſoever, inhabitant, or ſeeking 

& g ljvelihood, within the ſaid city or liberties 

6c thereof, during their reſpective inhabiting within 

| © the ſaid city, &c. or /zeking @ livelihood, as afore- 

« ſaid, to cauſe ſuch dehtor to be ſummoned to i- 

5 pear before the commiſſioners, &c.” 

The W:fmirfler, If the plaintiff does not recover the ſum of 40. 
and moſt of the againſt any the perſons above deſcribed, the defend- 
de ple. ant may, the next term after verdi&, apply tothe 
Affidayit, court upon affidavit, ** That he was at the tine 
pa „ commencing the action, an inhabitant and rejuent 

ce qwithin the city, &c. for a rule to ſhew cauſe, 
& why. a. ſugge/tion ſhould not be entered upon tht ri 
& cord,” purſuant to the Stat. 3 Fac. 1. Counle!s 
fee is half a guinea, which is drawn up at clerk of the 
| rules; ſerve copy on plaintiff's attorney, and if no 
11 cCauſe ſhewn, make affidavit of the ſervice thereol, 
| and move to make it abſolute; counſel one guina; 
tax the coſts on the rule with the maſter upon bs 


: appointment, 8 | 
Who is within A captain of a Portugueſe ip that lay on board i, 
the aQ, and conſtantly at the Royal” Exchange, was held t0 


be a perſon within the 14 Geo. 2. c. 10. by the couſt 
below, and had coſts allowed him. 25 
If judgment goes But if the defendant ſuffer judgment to go )) 
— 4 default, he ſhall not be entitled to a ſuggeſtion * 


* 


* 


S 
_ Suggelſion, ; 50 
not being in court, he ſhall not be received for that 
purpoſe, Brampton v. Crabb, Str. 46. | 

The coſts of the application ſhall be allowed in Cofts to de al- 


the taxation, as well as of the former proceedings. de pu- 
Str. 1120. 5 N 


the city, 1 Vilſ. 20. 2 Wi, 68. and it's not diſ- 
cretionary in the court, but they are bound to grant 
the ſuggeſtion, bid. | 

Verdict for plaintiff for 11, 8s. 9d. defendant (the Damages given 
damages being under 40s.), upon an affidavit that 2 4 
be was reſident in Middleſex, and liable to be ſum» regent in Mid- 
moned to the county court, there moved for leave 4% er, and liable 
to enter a ſuggeſtion of that fact upon record, pur- 2 
ſuant to Stat. 23 Geo, 2. no certificate having been court, leave given 
granted at the trial, to prevent defendant's taking to enter ſugge(- 
advantage of that ſtatute, in oppoſition to this mo—- 
tion, no affidavit denying the fact contained in de- : 
ſendant's affidavit, was produced by plaintiff, but it 
was ſworn that defendant before trial offered plain- 
tiff 21. 2s, and coſts ; and it was obſerved that plain- 
tif had given evidence on ſome, not on all the 
counts in his ſaid declaration, that he had proved a 
larger debt than 40s. which had been reduced by a 
ſet-off on defendant's.part to the ſum recovered, and 
that if plaintiff had been nonſuited, he would have 
been liable to ſingle coſts only. The court held 
they were bound by the finding of the jury. - Rule 
abſolute for leave to enter the ſuggeſtion ; plaintiff 
may traverſe it, if he thinks fit afterwards, the ſug- 
geſtion having been entered. Defendant moved for 
judgment thereupon. Rule, that unleſs plaintiff - 
plead to the ſuggeſtion by the firſt day of next term, 
it is to be taken for true, and prothonotary is to al- 
low double coſts to defendant according to the ſta- 
tute. Fitzpatrick v. Pickering. Barnes 470. | 

On trial at Guildhall, the plaintiff proved 44, 1 5s, A ſet-off redu- 
. due to him, which was diſcharged by a t. ff to den the demand 


1.1 3. 3d. the defendant moved upon 3 Tac, 1. c. 15. — jar, 
for diction. 


$60 


finally diſmiſſed the court, 


for a ſuggeſtion ; but the court held, he was not en. 
titled to the benefit of that act, for it was plain the 


real demand was above 40s. and how could theplaintif | 
tell whether the defendant would ſet off any thing R 
in that action fo as to be bound to chuſe that juriſ. 4 
diction; beſides, he has in effect recovered 41. 155, 24, q 
becauſe a debt which he muſt have otherwiſe paid 1 

is now ſatisfied. The plaintiff had judgment for | 
the 1/, 135. 3d. and his coſts. Str. 1199. Pin . 10 
Dat when pay- But if the plaintiff's demand be for 151, 3. gd 1 
zn erisenc aa and reduced to 1. 135, 9d. by payments made under fo 
the ples of on the plea of non aſſumpſit to plaintiff (and took no ad- po 
Ane bade vantage of his notice of ſet-off), it was held that thi 
40:.a ſuggeſtion, ſuggeſtion upon the act might be entered. Barn ne 
S. 354. Benſon v. Hemming. | „ vt tal 
Action brought for goods ſold, plea general iſſue, bet 
on which iſſue was joined, A rule of reference wa ma 
made at the trial, The arbitrator awarded 11. 114, for 
due to the plaintiff; no ſet-off was made by the de- un 

ſendant, Motion was made for a ſuggeſtion, both 


parties living within the juriſdiction of a court of 
conſcience, viz, Southwark, Cur. ſaid, had 1 
verdict been for the plaintiff under 40s. there mul 
have been a ſuggeſtion, ſo in this caſe; and the 
defendant had his coſts, Butler v. Grubb, Hil. J. 


1783. 


Dilcontinuante. 
Den as is an interruption, it 


termiſſion, or ceſſation, of the courſe of 1 
thing, as diſcontinuance of poſſeſſion of a plea, pro- 
ceſs, Cc. the effect of diſcontinuance of procels, l, 
that the opportunity of proſecution is loſt, and pc 
recoverable, but by beginning a new ſuit, T0 
to be diſcontinued, and to be put off without a daf, 
are the ſame thing; and are nothing leſs than to be 


The 


= Are T7. 


— 


Difcontinuante; | 30 


The plaintiff cannot diſcontiriv6 his action after After demurter 
demurrer joined and entered; or after a verdict on Jeines and en- 
enquiry, without leave of the court. Cre. Face 35. eiſtontinue 
1 Lil. Abr. 473. It has been ruled that plaintiff without 1 -tion, 
may diſcontiune upon motion after a ſpecial ver- 


dict, which is not complete and final, but never 


| after a general verdit, 1 Salk. 178. 1 Nell. 663. 


The plaintiff may, if he ſees occaſion, diſconti- But before or 


nue before or after declaration delivered, = mo- ?fter declaration 


tion at the ſide - bar, on payment of coſts. M on R. —— + by ſlide» 


Mich, 10 Geo. 2. which is done, by getting a rule 
for that purpoſe, at clerk of the rules, pay 4s. get ap- 
pointment thereon to tax the coſts by the maſter, 
then make copy and ſerve it on defendant's attor- 
ney, if he does not attend, make another copy, and 
take another appointment thereon which ſerve as 
before, and ſo-the third time; if no attendance, the 
maſter taxes the coſts ex parte, which muſt be paid 
forthwith, as the rule is conditional, and has no effect 
until payment is made. But in replevin the avow- 
ant cannot have a rule, Str. 112. | 


Feigned Jſſue, 


1 is generally directed either by the court of Generally a- 
Chancery or Exchequer, where in a ſuit a mat- — — 
ter of fact is ſtrongly controverted, theſe courts be- Mr 
ing fo ſenſible of the deficiency of trial by written 
depoſitions, that they will not bind the parties by 
their decree, but direct the matter to be tried by a 
Jury; eſpecially ſuch important facts as the validity 
of a will, or whether 4. is heir at law to B. or the 
exiſtence of a modus decimand; or real and immemo- 
tial compoſition for tithes: therefore as no Jury can 
ſummoned to attend the Chancery, or Exche- 
quer on the Equity fide, the fact is uſually ſent to 
be tried by the court of Chancery to the King's Bench, 
and the court of Exchequer to the law fide of their 
dyn court upon a feigned iſſue, wherein the _ 
. ti 


tled by counſel on both ſides, and ſigned ; then more 


Declaration on 


eigned iſſue, to in the cuſtody of the marſhal of the MMarſhales, ol 


try the validity 
of a will, 


508 - Feigned Aue. 
tiff declares, that he laid a wager of 5 J. with the 
defendant, that 4. was heir at law to B.; and then a 
avers that he is ſo; and brings his action ſor the 5. | 
The defendant allows the wager, but avers that 7. 
is not the heir to B.; and thereupon the iſſue is 
joined. | | 
Theſe covrts N. B. Theſe courts direct the fact to be tried by g 
dire, who is to the decree, and who is to be plaintiff and defendant, - 
4+ — and alſo that the attorney for the defendant hill 4 
. forthwith appear and plead, A writ is taken out in 5 
the common way, and all the proceedings are as in 7 
common caſes, except that there is no imparlance 5 
allowed; the decree ordering him to plead forth- Ki 
with, g 1 
By this mode the diſpute is to be determined, - 
which ſaves all the formality of pleading, and a * 
great expence to the parties. | Gre 
Court of han- But if a queſtion of mere law ariſes in the courſe Pa 
cery refer to the of a Cauſe, as whether by the words of a will, an A 
K. B. or C. P. eſtate for life or in tail is created, or whether a fu- hi 
on the words 0 . . in 
a will, by way ture intereſt deviſed by a teſtator ſhall operate 25 4 4. 
of cale, remainder, or an executory deviſe; it is the prac- the; 
tice of the court of Chancery, to refer it to the court the 
of King's Bench or Common Pleas, upon a caſe (tated ws 
for that purpoſe ; wherein all the material facts are 178 
admitted, and the point of law is ſubmitted to their F in 
deciſion z who thereupon hear it ſolemnly argued by ſpec 
counſel on both ſides, and certify their opinion to wok 
| the chancellor, : the 
How to proceed To proceed therefore in this matter, a caſe is ſet not { 


for a concilium the ſame as on a demurrer ; ſet down 
the caſe with Mr. Hullin, and deliver each judge i 
copy of the caſe as ſettled, : 

_ Middleſex, (ſi.) A. B. complains of C. D. being 


Far that whereas, on the day of in ide her 
of our Lord 1782, to wit, at in the (aid 
county, a certain diſcourſe was moved and had, df 
and between the ſaid A. B. the now plaintiff, 


the one part, and C. D. of the other part, of aps 
concerning 


Feigned Aſue; 
concerning à certain freehold meſſuage, with the 


appurtenances, ſitutate at in the county of 
late the eſtate of one F. B. deceaſed, and 


ſote and on the day of in the year 
177 was ſeiſed in his demeſne, as of fee, and af- 
terwards died ſeiſed thereof, and alſo of and con- 
cerning a certain paper-writing dated the ſaid 

day of in the ſaid year 177 ä purporting 
in itſelf to be the laſt will and teſtament of the ſaid 
F. B. deceaſed: And whether the ſaid F. B. de- 
ceaſed, did by the ſaid paper-writing, ſo purporting 


other things), or not to the ſaid A. B. the now 


the now plaintiff, then and there aſſerted and af- 
firmed, that the ſaid F. B. deceaſed, did by the ſaid 
paper-writing, dated the ſaid day of 

in the year 177 „ deviſe the ſaid freehold eſtate to 
him, which ſaid aſſertion and affirmation of the ſaid 
J. B. the now plaintiff, he the ſaid C. D. then and 
there wholly denied, and then and there alledged 
the contrary thereof, and thereupon afterwards, to- 
wit, on the ſaid day of in the year 
1782 aforeſaid, at _ aforeſaid, in the county 
atoreſaid, the ſaid A. B. the now plaintiff, at the 
ſpecial inſtance and requeſt of the ſaid C. D. under- 
took, and then and there promiſed him to pay him 
the ſum of 5 l. in caſe the ſaid F. B. deceaſed, did 
not by the ſaid paper-writing, dated the day 
ove of in the year 177 , deviſe the ſaid free- 
hold eſtate (amongſt other things) to him as afore- 
gel laid, and in conſideration thereof, he the ſaid C. D. 
then and there undertook and faithfully promiſed the 
ein ſaid 4. B. the now plaintiff, to pay him the ſum of 


' lol. in caſe the ſaid F. B. deceaſed did by the ſaid 
11 pꝛper- writing, dated the day of in the 
e l 


year 177 , deviſe the ſaid freehold eſtate (amongſt 
0, coder things) to the ſaid A. B. the now plaintiff as 
f, of BY aforeſaid, and the faid 4. B. the now plaintiff, 
ners, that the ſaid F. B. deceaſed, did by the ſaid 


papere 


of which freehold eftate the ſaid F. B. deceaſed, be- 


25 aforeſaid, deviſe the ſaid freehold eſtate (among 


plaintiff; and upon that diſcourſe the ſaid 4. B. 


50g 


816 


Plea, 


liable to pay, and ought to have paid, the ſaid ſum 
of 10/1. to the ſaid A. 


- ſaid, but contriving, and fraudulently intending, 


do he the ſaid C. D. was requeſted, by the (aid 
A. B. the now plaintiff, afterwards, to wit, on the 


Feigned Jaue; 


paper-writing, dated the day of 


the year 177 , deviſe the ſaid freehold eſtate 
(amongſt other things) to bim as aforeſaid, to wit, d. 
at aforeſaid, in the county aforeſaid 5 fr 
whereof the ſaid C. D. afterwards, to wit, on the ſa 
"ſaid day of in the year 1792, afore. th 
ſaid, at aforeſaid, had notice, by means J. 


whereof he the ſaid C. D. according to the tencr 
of his promiſe, and undertaking as aforeſaid, became 


B. the now plaintiff, to wit, 
at aforeſaid, in the county afoteſaid ; yet 
the ſaid C. D. not regarding his ſaid promiſe, and 
undertaking ſo by him made in this behalf as afore- 


craftily and ſubtilely, to deceive and defraud the 
ſaid A. B. the now plaintiff, in this behalf, hath 
not yet paid the ſum of 101. or any part thereof, 
to the ſaid A. B. the now plaintiff, although ſo to 


ſaid day of in the year 1782 afore- 0 
ſaid, and often afterwards, to wit, at afore- af 
ſaid in the county aforeſaid: But he to pay the th 
ſame, or any part thereof to the faid A. B. the now 3 Ne 
plaintiff, bath hitherto wholly refuſed, and ſtill te- N of 
fuſes to pay the ſame, or any part thereof, to hin C ye 
the ſaid A. B. the now plaintiff; to the ſaid 4. B. 1 
the now plaintiff, his damages of 20 l. and therefore mit 
he brings his ſuit, &c, _ 
And the ſaid C. D. by J. G. his attorney, comes A = 
and defends the wrong and injury, when, &c. and colc 
ſays, that true it is, that ſuch diſcourſe was moved . ks 
and had, by and between the ſaid 4. B. the nos 4 0 
plaintiff, and the ſaid C. D. as is above - mentioned in wy 
the ſaid declaration, and that he the ſaid C. D. dd. ” 0 
undertake and promiſe, in manner and form as the . 0 6 
ſaid A. B. the now plaintiff, hath above thereof . yo 
complained againſt him: But the ſaid C. D. ſaith, wa * 


that the ſaid A. B. the now plaintiff, ought not to 
have his aforeſaid action thereof maintained _ 


Feigned Juue. 
him; becauſe he ſays, that the ſaid F. B. deceaſed, 
did not by the ſaid paper-writing dated the 
day of in the year 177 , deviſe the ſald 
freehold eſtate (amongſt other things) to him the 
aid A. B. the now plaintiff, as aforeſaid, and of 


this he puts himſelf upon the country: And the ſaid 
J. B. doth the like, Therefore, &c, 


Popular Actions. 
Compounding tbem. 
OR redrefling of divers diſorders in common in- 


formers, and for better execution of penal 
laws, it is enacted by the 18 Eliz. c. 5. Sef?. 3. 


That no informer, or plaintiff, ſhall, or may No informer. 
compound or agree with any perſon or perſons, all compound 


that ſhall offend, or that ſhall be ſurmiſed to of- E oreng F 
© fend againſt any penal ftatute, for an offence (ent of the court, 


* committed or pretended to be committed; but 
© after anſwer made in court unto the information 
* or ſuit, in that behalf exhibited or proſecuted : 
* Nor after anſwer, but by the order or conſent 
* of the court, in which the ſame information or 
* ſuit ſhall be depending: That if any perſon . 
* ſhall offend, in making of compoſition or other 
* miſdemeanor, contrary to the true intent and 
meaning of this ſtatute, or ſhall by colour or 
* pretence of proceſs, or without proceſs upon 
* colour or pretence of any matter of offence 
* againſt any penal law, make any compoſition, or 
* take any money, reward, or promiſe of reward, 
* for himſelf, or to the uſe of any other, without 
a order or conſent of ſome of her majeſty's courts 
e W:fminfter, and ſhall be thereof convicted, 
. ſhall Rand on the pillory, &c. and for ever be 
diſabled to purſue, or be plaintiff or informer in 
any ſuit or information, upon any ſtatute, re- 
f lar 


_ $12 Popular Aaions. 
lar or penal: And ſhall alſo foreſeit ten pounds, 
5 & e.“ Sea. 4+ 
Penalties given Provided alſo, That this act ſhall not extend 
to perſons cer- 6 to any ſuit already depending, nor ſhall reftrain 
1 % any certain perſon, body politic or corporate, to 
| ** whom or to whoſe uſe any forfeiture, penalty or 
4% ſuit is or ſhall be ſpecially limited or granted 
&« by virtue of any ſtatute, and not generally to 
* any perſon that will ſue, but that every ſuch 
« certain perſon, body politic of corpotate, which 
% might ſue or inform, as if this act were not 
* made, may in ſuch caſe, ſue, inform and purſue, 
<< as he or they might have done if this act were 
„„ never had or made.” Se, 6. 
It extends only It ſeems clear both from the preamble and the 
do ſuits by com- Whole tenor of the ſtatute, that it extends only to 
mon informers. ſuits by common informers, and not to thoſe by a 
I party grieved. 2 Haw. 279. : 
Leave to com- In an action upon the ftatute 18 Eliz. c. 15, 
pound denied againſt defendant for making and ſelling gold rings, 
upon the ſtatute. f leſs fineneſs than ſtatute directs, is was moved 
for leave to compound, and a cafe was cited of Bell 
qui tam. v. Wyat, Trin. 1733, where there was no 
conſent, and yet the court in that caſe gave leave 
to compound, per Cur, It is in the diſcretion of 
the court to give leave to compound, and after- 
wards they refuſed the motion. Howell qui tan, 
; v. Morris. B. R. 1 Will. 79. 
Leave given to Poole moved for leave to compound on the part 
compound on the of the proſecutor upon the ſtatute of gaming, upon 
Ratuteofgaming. an affidavit that the defendant and one A. B. uſed 
to play at cards together, and that the defendant 
had won divers ſums of money of A. B. that 4. B. 
was become a bankrupt, and that the aſſignecs, 
who ſet this proſecution on foot, were ſatisfied with 
reſpe& to the Yefendant, and the court granted the 
motion. bid. 130. | | 
Leave to proſe== The plaintiff brought a qui tam upon the ſtamp 
_— com-. act againſt the defendant, tor marrying without 1 
pound with de- licence; and had him in execution, where he ba 


fe 8 : 
mr lain ſome time. And now Yorke cited 18 Elia + 


Popular Aaions. 
7 4 and produced an affidavit of the poverty of the 

defendant, and had leave of the court, that the 

plaintiff might compound with the defendant, 

Bra bat v. Mottram. 1 Str. 167. | ; 

AQion on ſtatute of uſury. Defendant pleaded. Leave given on 
Motion by Draper for leave for the proſecutor to de of vſury, 
compound on the Stat. 18 Elix. Bootle conſented 
for the defendant ; and a rule was made - purſuant 
to the motion. Barne's Notes 118. Bland v. Fea- 
ther/lone, | * 

This motion is made upon the affidavit of one How to proceed, 
of the parties, ſtating, That an action is brought 
« upon ſuch an act of parliament, and that the 
& declaration contains penalties: to the amount of 
* 1501. that fince the ſaid: defendant has pleaded 
il debet, and that the plaintiff and defendant 
© have agreed to compound the ſame for the ſum 
“of 501.” e 1 * 

Give this affidavit to counſel, likewiſe the plain- 
tif muſt give a brief upon a flip of paper to con- 
ſent to the motion on payment of the ſum of 507. 
agreed, his fee half a guinea, Before' the clerk 
draws up the rule; the king's moiety muſt be paid 
to James Templer, eſq. the maſter of the crown of- 
bee, and on his receipt being produced be will de- 
_ the rule, wy 95 

or more caſes on this head, ſee Inſir. Cler. 
b. P. 665, DOT » 


Arbitration, 


A RSITRATION, or arbitrage, is where the Dcgnidon, 
with parties, injuring and injured, ſubmit all mat- 
I the ters in diſpute, concerning any perſonal chattels br 


perſonal wrong, to the judgment of two or mare ar- 


tamp diter or arbitrators, who are to decide the contro- 
out 4 bey: and if they do not agree, it is uſual to add, 

e had that another perſon be called in as umpire ( impe- 
c. 5˙ 


'ator or impar), to whoſe ſole judgment it is then 
1 8 referred; © 


1 


514 


- 


| uſe of theſe peaceable and domeſtic tribunals eſe. 


Merchants, Se. 
deſiring to end 
controverſies by 


 xrbitration, may“ verſy (for which there is no other remedy but by 


agree their ſub · 
miſſion to the 
award of any 
perſon, 


Ia caſe of dif- 


obedience, PTY cc neglecting ſhall be ſubjeR to all the pebalties dd 


"<< finally be concluded by the arbitration. or um- 


referred; or frequently there is only one arbitraty 
originally appointed. This deciſion, in any of 
theſe caſes, is called an award; - and thereby the 
queſtion is as fully determined, and the right tran. 
ferred» or ſettled, as it could have been by the 
agreement of the parties, or the judgment of i 
court of juſtice. Experience has ſhewn the greit 


cially in ſettling matters of account, and other 
mercantile tranſactions, which are difficult, and 
almoſt impoſſible to be adjuſted on a trial at lay; 
the + porn has now eftabliſhed the uſe of then, 
as well in controverſies where cauſes are depending, 
as thoſe where no action is brought, and which fill 
depend upon the rules of the common law: Enad- 
ing by Stat. 9 & 10 V. 3. c. 15. That all mer- 
„ chants and others, deſiring to end any contto- 


«© perſona] action or ſuit in equity) may agree, that 
their ſubmiſſion to arbitration or umpirage of any 
„ perſon, &c. ſhall be made a rule of any of his 
«© majeſty's courts of record; which agreement, 
% c. ſhall, upon producing an affidavit made by 
* the witneſſes thereunto, or any of them, in court, 
« he entered and filed of record of the ſaid court, 
« and a rule ſhall thereupon be made by the fans 
„% court, that the parties ſhall fubmit &0, and 


&« rage, &c. and in caſe of diſobedience, the patty 


— rag « contemning a rule of court; unleſs ſuch awd 2 | 
ment ualeſt, Ce. © ſhall be ſet aſide for corruption or other miſbeb»-WW Pre 
« viour in the arbitrators or umpire, proved 0 ſet; 

12 « oath to the court before the laſt day of che nen is 0 
When to move ©* term after the award is made,” And in conk- that 
to [et it ande. quence of this ſtatute it is now become a c. "els 
| derable part of the buſineſs of the ſupra ee 
courts to ſet aſide ſuch awards when partial 1 

or illegally made; or to enforce their execute 30 

when legal, by the ſame proceſs of contempt ® to 

is awarded, for diſobedience to thoſe rules 10s, 


* 5 or 


Arbitration, 


orders. which are iſſued by the courts themſelves, 
But in a caſe where the parties attempted to ſet 
aſide an award, Lord Hardwicke ſaid, that the 
only ground to impeach an award is, collufion, 
or grols miſbehaviour of the arbitrators, or other- 
wiſe it is final and binding upon all parties, other- 
wiſe no perſons would ever undertake to be ar- 
bitrators. 3 Att. 529: Lord Mansfield in ano- 
ther caſe ſaid, that the court will not enter at 
all into the merits of the matter referred to ar- 
bitration, but only take into conſideration ſuch 
legal objections as appear upon the face of the 
award, and ſuch objections as go to the miſbeha- 
viour of the arbitrators. 2 Burr. yol.. © | 
The motion to ſet afide an award muſt be made When motion 


w before the la day of the next term after ſuch award _— 12 
is publiſhed; other wife it is too late, and an at- as +] 


tachment for the nonperformance of it may iſſue. 
(nv, Rep. 23. hrs k de 

If an award is made, and the party will not per- If an award is 
form it, ſuch as not paying the money, Wc. at the made, then e. 
time and place therein mentioned, aud you have at- lag be Wbt. 
tended for that purpoſe ready to receive it; firſt 60o a rule of 
proceed to make the ſubmiſſion a rule of court, ©" 
upon an affidavit of the due execution of the bond, 


dart, 

thus: 
7. C. G. of, Cc. maketh oath and ſaith, That he AMdarit of the 
fi was preſent at the time of ſigning and ſealin the 9 
part d or obligation hereunto annexed, and C. D. 
2 of of, Sc. therein mentioned, did duly fign, ſeal, and 


un his act and deed deliver the ſaid bond, in the 
preſence of this deponent, and that the name C. . 
ſet and ſubſcribed oppoſite the ſeal of the ſaid bond, 
is of the proper hand- writing of the ſaid C. D. and 
that the name C. G. ſet and ſubſcribed as the wit- 
nels thereto, is of the proper hand-writing of this 
deponent. CCC 
This affidavit is to be ingrofſed on a treble fix - How to proceed 

penny ſtampt paper; give it to a counſel © to move nt an attacks 
* to make the ſubmiſſion a rule of court,” pay him 
10s, 64, draw up the rule with the clerk of the 

| ; LI2 rules, 


316 Atbitration. 


rules, pay according to length, make copy thereof, 
and of the award, with the names of the arbitrators 
and witneſſes, then the perſon who is to receive 
the money muſt demand ſame, which not deing 
complied with, make the following affidavit, to 
move for an attachment, and alſo an affidavit of the 
due execution of the award; which ſee after, 
at 4.44 3 > av A. B. plaintiff, 

Ia the K. B. Between r 

„ f - C. D. defendant, 
 Aﬀidavitof the A. B. of PFleet-fireet, London, grocer, maketh 
2 and oath and ſaith, That be this deponent did, on the 
* 4th day of June laft, perſonally attend from the hour 
bol one until the hour of two of the clock in the 
The place men- afternoon of the ſame day, at the Mitre Tavern 
1 the Fleet-flreet, London, and then and there demanded of 
the aboye named C. D. who alſo attended, the ſum 
of 507. awarded due to this deponent, purſuant and 
. agreeable to a certain award in writing, which is 
' hereunto annexed ; but the ſaid C. D. did not they 
pay to this deponent the ſaid ſum of 501, or an 
; part thereof: And this deponent further ſaith, That 
having,. on Thur/day next after one month from 
Eaſter day, in this preſent Eafter term, cauſed the 
ſubmiſſion of this deponent, and the ſaid C. D. w 
the ſaid award contained in a certain bond or obli- 
| gation, bearing date the firſt day of May 1782, t 
be made a rule or order of this honourable court, be 
this deponent, on the, day of , ſerved 
the ſaid C. D. with à true copy of the ſaid rule 
or order of this honourable court, and at the ſame 
time ſhewed bier the ſaid original rule or order: 
And this deponent further faith, That he did atthe 
ſame time demand of him the faid C. D. the fail 
ſum of 501. ſo awarded due to this deponent ® 
aforeſaid; but the ſaid C. D. did not pay the ſane 
to this deponent; and this deponent further faith, 
the whole of the ſaid ſum of 50 J. now remains du 
and owing to this deponent, purſuant to the {il 
award. | . Gi 


-.i 


Arbitration; 517 
Give affidavit - to counſel, '**. 7o move for an ar- How to more 

« tachment for not paying the money on the award in for the atuch · 

« purſuance of the rule of court,” fee, 105, 6d. it ig mw. 

a cule to ſhew cauſe, therefore draw it up at clerk 

of the rules, and ſerve copy thereof; make affidavit: 

of the ſervice of ſaid rule, give counſel one guinea. 

with it to make it abſolute, which being done, 

draw up rule 5 5. and take it to the Crown Office 

to your clerk in court, who will make, out an ate 

tachment, fee 13s. 44 get a warrant thereon, and 

give it to your officer, pay him one guinea for the 

caption, | RO 
ff there is a rule of reference it is beſt for the at- How to proceed 

tornies to get their witneſſes ſworn in court whilſt for HAIR 280 

they are there, pay 28, each, enter their names on 

a piece of paper, and the cauſe, give it to the crier 

ſor that purpoſe. ; | 
Get order of niſi prius from Mr. Lowten, King's Bench 

Walks, Temple, or if at the Aſſizes, of thr judge's af- 

ſeciate, upon which the arbitrator will appoint a time 

and place for both parties'to meet; and plaintiff's 

attorney ſerves a copy of the order of niſi prius on de- 

ſendant's attorney; give arbitrator (if an attorney or 

counſel) the briefs that were delivered, if not, a copy 

of the caſe on each fide, and names of the witneſſes, : 
If the arbitrator does not finiſh in time, you It arbitr'or b 


to may enlarge the order by conſent (but firſt the does not make 
he clerk of the rules. will make plaintiff's attorney — 


move, that the order of niſi prius may be made a rule ealarged. 
of the court); which being done, give brief to coun- 
ſel, with 10 5. 6 d. each, and they will ſign their 
hands to ſame; carry them to the — of the rules, 


and be will draw up rule for the enlargement, 
(aid plaintiff's attorney ſerves copy on defendant's attor- 
t 1 ney, and an appointment muſt again be made by N 
(ame the arbitrator, and ſervice thereof made as before. 7 


When the award is made, the arbitrator's attor- , 
dey gives notice to the attornies, that the ſame is 
ready, and that each may have bis part on ſuch a 
Gay, on payment of his rr | 


13 n If 


W . Arbitration, 
How to proceed If the award is in favour of the plaintiff or de. 
after award fendant, cofts are of courſe given 'as to the ſuit by 
_ the rule, therefore get an appointment from the 
maſter at the foot of the rule of court, to tax the 

coſts ; ſerve copy thereof, and appointment, on the 
plaiatiff*s attorney, and upon attendance, the maſter 
will tax the cofts, and mark them on the role; and 
if the party againſt whom the award is, does not 
pay the money, make'a copy of the rule of 'court, 
and the maſter's allocatur thereon, and alſo a copy of 
the award, and let your client the plaintiff firſt ex. 
amine copies thereof, then let him deliver the copies 
to the defendarit; ſhew the original order and award, 
and demand the money, 'viz. the ſum awarded, 
and the coſts, if he does not pay them, move on 
the following affidavit for an attachment. 

N. B. A letter of attorney may be made for this 
purpoſe; but it is too expenſive, as there muſt be an 
affidavit of the due execution, and the attendance, 

Affidavit of fer- AA, B. of, &c. the plaintiff in this cauſe, 'maketh 
2 NN oath and ſaith, That he this deponent, on the 
allocatur in day of laſt, perſonally ſerved the above de- 
cofts and the de- dA pe 4 
mand ofthe Ffendant with a true copy of the rule and allem, 
money. and alſo a true copy of the award hereunto annexed, 
and at the ſame time ſhewed him the original rule, 
allocatur, and award, and demanded of him the (aid 
defendant the payment of the ſum of 20 l. awarded, 
due to this deponent by V. G. of, &c. the arbitrator 
named in the ſaid award, and alſo the payment of 
the ſum of 14 J. for the cofts mentioned and alloyel 
to him the ſaid plaintiff in the ſaid cauſe ; but the 
ſaid defendant refuſed'to pay the ſame, or any pat 
thereof, and the ſame ſtill remains due and owing 
from him the ſaid defendant to this deponent. 
Afiavit of ve M. T. of, &e.' gentleman, maketh oath and faith, 
execution of the That he did ſee V. G. of, Se. ſign, ſeal, publilb, 
awardtobe of and declare his final award and arbitriment detweel 
the xr opal A. B. of, Se. merchant, and C. D. of, G. 
woollen draper, bearing date the | day o 
„ 1782; And this deponent further = 


* 


3 e e 
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That the name V. G. ſet and ſubſcribed againſt 
the ſeal as the party executing the ſaid award, is of 
the proper hand- writing of the ſaid . G. and that 
the names V. T. and J. E. ſet and ſubſcribed there- 
to as witneſſes, atteſtipg the execution of the ſaid 
award, are of the reſpective hand-writipgs of this 
deponent and the ſaid J. E. | 

F n om - 2 and : reference 0 When bells 

ſed at the trial, the plaintiff, to ſave the bail, Ken and a 

_ verdict, ſubje to the reference; in that _—_ 
caſe, when the award is made, if in favour of the how to proceed, 
plaintiff, he may make his election whether he will. 

oceed or not under the rule of reference, or on the 
verdict: If he proceeds in the latter, the cofts may 
firſt be taxed; copy rule and award, ſerve ſame and 
demand the ſum awarded, and coſts, in the ſame 
manner as if he meant to proceed under the' rule; 
and on affidavit of ſervice of 'the rule, the maſter's 
allxcatur thereon, and a copy of the award, and 
demand of the money, move the court that the 
poflea may be delivered to the plaintiff, and that he 
may be at liberty to fign judgment, and take out 
execution for the money awarded and coſts, and 
that the maſter may tax the coſts of the application 
which being made, draw up the rule as uſual with 
the clerk of the rules, make affidavit of the ſervice, 
and on no cauſe being ſhewn, the court will make 
the rule abſolute; draw up ſame, and apply to the 
marſhal for the poſ{ea, who, on producing the rule, 
will give it to you (a rule for judgment ſhould be 
given previous to the mation) ; then ſign judgment 
with the maſter (firſt ſtamping the po/ea) ; get the 
maſter to tax the coſts, and then take out execution. 
If the award is for a leſs ſum than the verdict, 


enter a remittitur on the roll, and or the 
awarded and cofts only, Cathy ed 


L1l4 


Proceedings againſt Fuftices and Conſtable, 


| THAT from and after the 24th day of Fane 1751, 
No writ'to be no writ ſhall be ſued out againſt, nor any copy of 

Furs bat any proceſs at the ſuit of a ſubjeQ, ſhall be ſerved 

or What : . . . . 

be ſhall do ia on any juſtice of the peace, for any thing by him done 

the execution of in the execution of his office, until notice in writing 

— ge hy of ſuch intended writ or proceſs ſhall have been de. 

| him, swen. livered to him, or left at his uſual place of abode, 
bythe attorney or agent for the party who intends toſue, 

or cauſe the ſame to be ſued out or ferved at leaſt one 


calgidar month before the ſuing out or ſerving the ſame; 


in which notice ſhall be contained (the cauſe of aim f 

& which the party ſuing claims to have againſt ſuth juſtic t 

© of the peace; on the back of which notice ſhall be t 

indorſed the name and place of abode of ſuch attorney i . 

agent, who ſhall be intitled to the fee of 205, for n 

the preparation and ſervice of ſuch notice, and no ct 

more. Stat. 24 Geo. 2. c. 44. / 1. al 
That he my That it ſhall be lawful for ſuch juſtice of the 

donna cowl a peace, at any time F within one calendar month aſier by 

tender amends, ** /uc? natice given, to tender amends to the party af 

9 complaining, or to his agent or attorney; and in * 

eaſe the ſame is not accepted, to plead ſuch tender 5 

in bar to any action to be brought againſt hin, no 

grounded on ſuch writ or proce:s, together with bor 

the plea of not guilty, and any other plea with by 

leave of the court; and if upon iſſue joined ther- obe 

on, the jury ſhall find the amends fo tendered to any 

have been ſufficient, then they ſhall give a verdd or | 

If tender _ for the defendant ; and in ſuch caſe, or in caſe the inte 

delendaat. plaintiff ſhall become nonſuit, or ſhall difcontinue * 

| his action, or in cafe judgment ſhal! be given for the 

ſuch defendant upon demurrer, ſuch juſtice ſhall be and 

intitled to the like coſts as he would have been in- ſpac 

titled to, in caſe he had pleaded the general iſle ſuch 

only; and if upon iſſue ſo joined, the jury the 

find that no amends were tendered, or that the fant take 

were not ſufficient, and alſo againſt the defendant * 


uh 


* 


Pzoceedings againſt Jifffices, &c. 


on ſuch other plea or pleas, then they ſhall give a 
verdi& for the plaintiff, and ſuch damages as they | 
ſhall think proper, which he ſhall recover, together 
with his cofts of ſuit, ' /. 2. ; 

That no ſuch plaintiff ſhall recover any verdict ptainiff not to 
againſt ſuch juſtice, in any caſe where the action recover without 
ſhall be grounded on any act of the defendant, as por hy ſuch 
juſtice of the peace, unleſs it is proved upon the 
trial of ſuch action, that ſuch notice was given as 
aforeſaid ; but in default thereof ſuch juſtice ſhall - 
recover a verdict and coſts as aforeſaid, 4 


. 2 3. 
That in caſe ſuch juſtice ſhall neglect to tender If joſice negle& 
any amends, 


or ſhall have tendered inſufficient 8 . 
amends before the action brought, it ſhall be law- 4H 3 
ful for him, by leave of the court where ſuch ac- | 
tion ſhall depend, at any time before iſſue joined, 
to pay into court ſuch ſum of money as he ſhall ſee 
hc; whereupon ſuch proceedings, orders, and judg- 
ments ſhall be had, made, and given by ſuch 
court, as in other actions where the defendant is 
allowed to pay money into court, ſ. 4. | 
That no evidence ſhall be permitted to be given Evidence not te 
by the plaintiff on the trial of any ſuch action as » gw oy 
aforeſaid, of any cauſe of action (except ſuch at is e, but fag) 
—— innies truly direct 8 2 — 3 
"That from and after the ſaid 24th of June 1751, Afton not to be 
no action ſhall be brought againſt any conflable, Head. brought againſt 
berough, or other officer, or againſt any perſon acting . 2 * 
by his order and in his aid, for any thing done in obedience to 
obedience to any warrant under the hand or ſeal of juſtices warrant, 
any juſtice of the peace, until demand hath been made l fen 


ade of the copy = 
or left at the uſual place of his abode, by the party of tha —— 4 


intending to bring ſuch action, or by his attorney 9d refoſal 
or agent in write, ſigned by the 4 demandiag w, oY 
the ſame, of the peruſal and copy of ſuch warrant, 
and the ſame hath been refuſed or neglected for the 
ſpace of ſiæ days after ſuch demand; and in caſe after 
ſuch demand and compliance therewith, by ſhewing 
the ſaid warrant to, and permitting a copy to be 
taken thereof by the party demanding the ſame, any 
iQtion ſhall be biought agaiaſt ſuch conflab/e, bead - 
| borough, 


* 
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barough, or other officer, or againſt ſuch perſon afting 
in his aid, for any ſuch cauſe as aforeſaid; without 
making the. juſtice or juſtices who figned or ſealed 
the ſaid warrant, defendant or defendants, that on 
producing and Pry ber warrant at the trial of 
ſuch action, the jury ſhall give their verdi& for the 
defendant or defendants, notwithſtanding any de- 
fect of juriſdiction in ſuch juſtice or juſtices ; and 
if ſuch action be brought joiatly againſt ſuch jufic 
or juſtices, and alſo againſt ſuch conſtable, lead 
borough, or other officer, or perſon or perſons acting in 
f bis or their aid as aforeſaid, then on proof of ſuch 
. warrant, the jury ſhall find for ſuch conſtable, bead: 
borough, or other. officer, and for ſuch perſon and per. 
fons ſo acting as atoreſaid, notwithſtanding ſuch de- 
ſect of juriſdiction as aforeſaid ; and if the verdid 
ſhall be given againſt the juſtice or juſtices, that in 
ſuch caſe the plaintiff ſhall recover his coſts againſt 
him or them, to be taxed in ſuch manner by the 
proper officer, as to include ſuch coſts as ſuch 
_ plaintiff or _ plaintiffs are liable to pay to ſuch de- 
fendant or defendants for whom ſuch verdi& ſhal 

| be found as aforeſaid, /. 6. 

Wherethe judge That where the plaintiff, in any ſuch action 
| — rang againſt any ſuch juſtice of the peace, ſhall obtain 
was wilfully a verdict, in caſe the judge before whom the cauſe 
committed, ſhall be tried, ſhall in open court certify on the 
Fer double back of the record, that the injury for which ſuch 
coſts, * action was brought, was wilfully and malicioull 

committed, the plaintiff ſhall be intitled to have and 
receive double 455 of uit, . 7. 
Limitation of That no action ſhall be brought againſt any 

* Juſtice of the peace for any thing done in the execu- 

tion of his office, or againſt any canflable, bead- 

borough, or other Meer, or perſon acting as aforeſaid, 

unleſs commenced within ſir calendar months ci 
| « the att committed.” | 

Tue form of Purſuant to an act of parliament made and paſſed 
the notice in the 24th year of the reign of his late majelly 
1 king George the ſecond, intituled, . An A fer ii 
fable te com- ** rendering juflices of the. peace more ſafe in 4 — 


! 
« cution of their office 3 and for indemnifying conflables mence an neos 
« and others . in obedience to their warrants.” 7 
This is to give notice that a bill of Adiddleſex is in- rant. 
tended to be ſued out of his majeſty's (court of King's 
Bench, againſt you and one J. M. at the ſuit of D. 


M. in a plea of treſpaſs, for that you and the ſaid 


dur Lord 1785, with force and arms, broke and en- © forth the 
tered the dgelling-houſe of the ſaid D. M. ſituate, 8 
ſtanding, and being in the pariſh of Chri/? Church, in | 
the county of Middleſex, and ſtayed and continued in 

the ſaid houſe for a long time, to wit, for the ſpace 

of fix hours; and during that time greatly diſturb- 

ed the ſaid D. M. in the peaceable and quiet poſ- 

ſeſſion and occupation of his ſaid houſe, and ſeized, 

took, and carried away the goods and chattels fol 
lowing, to wit, one oval mahogany tea-table, and 

one other mahogany table of the ſaid D. M. of the 

value of 5 l. there then found in the ſaid dwelling 

houſe, and converted and diſpoſed thereof to your 

own uſe, and other wrongs there did to the faid D. 

M. againſt the peace of ou lord the now king, and 

to the damage of the ſaid D. M. of 101. as he 

ſaith, dated the 23d day of February 1785. 

To A. B. eſq. one of his W. C. attorney for 

majeſty's juſtices of the the ſaid D. AM. 

peace for the county of : ; 

Middleſex, 

Mr, F. V. 

Whereas on or about the 28th day of September Notice to the 
1785, you entered into and upon the dwelling an lens de. 
houſe of D. M. Cc. and then and there made dii- "5 5.22 
ireſs of, took, ſeized, and carried away an oval ma- 
hogany tea-table, the any of the ſaid D. A. 
under colour and pretence of ſome warrant or war- 
rants of ſome juſtice or juſtices of the peace, im- 
powering you ſo to do: Now, in purſuance of an 
act of parliament paſſed in the 24th year of the 
reign of his late majeſty king George the ſecond, for 


rendering juſtices of the peace more ſafe in the 
execution of their office, and for indemnifying 
conſtables 
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J. V. on the 28th day of September, in the year of Here you are te 


——— Mw a 
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conſtables and others acting in obedience to their 


watrants; I do N on the behalf of, and as , 

attorney for the iaid D. M. demand the peruſal of 9 

a copy of all and every warrant and warrants, under p 

and by virtue of which you entered, ſeized, and if 

made diſtreſs of, and carried away the ſaid oral , te 

- mahogany tea-table as aforeſaid. Ke 

To Mr. F. V. of, &c. I am, ſy 

f Vour humble ſervant, ſu 

WW. C. attorney for ju 

| the ſaid D. M, fel 

| | de 

AH | | | | We 

1 . bi: . the 

Proceedings againſt Officers of Exciſe, &, - 

| | or 

From Ag i, By fat. 23 Geo, 3. chap. 70. ſec. 30. it is en- the 

3783, oincers. acted, That from and after the 1ſt day of Auguf ple 
not to be ſued for a G 

executing their 1783, no writ ſhall be ſued out againſt, nor a copy and 

office until aſter Of any proceſs ſerved upon, any officer or officers the 

b r notice. of exciſe, or againſt any perſon or perſons acling ; 

| by his or their order, and in his or their aid, for ſhal 

any thing done in the execution of, or by reaſon of ſhal 

his or their office, until “ one calendar month next caui 

« after notice in writing ſhall have been delivered u in t 

bim, or left at the uſual place of his abode, by the any 

* attorney or agent for the party who intends to ſue ou his ; 

5 e ſuch writ or my as age ; in which notice aQio 

-Particutars to be {hall be - and explicitly contained “ the cauſe of fu 

contained in , adlion, the name and place of abode of the pern cove 

tach notice, 44 1000 is to bring ſuch action, and the name and plat T 

D | << of abode of the ſaid attorney or agent,” and that 4 aid, 

fee of 20's. ſhall be paid for preparing and ſerving have 

of every ſuch notice, and no more, droug 

Officers may That it ſhall and may be lawful for any of the leave 

wende amends, ſaid officers, or other perſons acting in their aid, to at an) 

whom ſuch notice ſhall be given as aforeſaid, at auf (wn , 

time within one calendar month after ſuch notice (ball ceedir 

have been given, to tender amenas to the pal ind g 

camplaining, or to his or her agent or attornq, Where 


and in caſe the ſame is not accepted, to plex 
45 u 
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fendants upon demurrer, then ſuch defendant or 
defendants ſhall be intitled to the like coſts as he 
would have been intitled to, in caſe he hd pleaded 
the general iſſue only; and if upon ifſue ſo joined, 
be jury ſhall find that no amends were tendered, 
or that the ſame were not ſufficient, and alſo againſt 
the defendant or defendants in ſuch other plea or 


and ſuch damages as they ſhall think proper, toge- 
ther with his or their coſts of ſuit, ſ. 31. © 


ſhall be grounded on any act done by the defendan: 


cauſe of ſuch action, except ſuch as ſhall be contained 
in the notice to be given as aforeſaid, or ſhall recover 
any verdict againtt ſuch officer, or perſons acting in 
his aid, unleſs he ſhall prove on the trial of ſuch 
ation, that ſuch notice was given, and. that in default 
of ſuch proof, the defendant in ſuch action ſhall re- 
cover a verdict and coſts as aforeſaid, /. 32. 


have tendered inſufficient amends before the action 
brought, is ſhall and may be lawful for him, by 
leave of the court, where ſuch action ſhall be brought, 
at any time before iſſue joined, to pay into court ſuch 
ſum of money as he Hall /ee fit, whereupon ſuch pro- 
ceedings, orders, and judgments, ſhall be had, made, 
ind given in and by ſuch court, as in other actions 


where the defendant is allowed to pay money into 
court, J. 33. f : (0 | 


| Fhat 


| tendered to have been ſufficient, then they ſhall give 
a verdict for the defendant or defendants ; and in the defendant, 
ſuch caſe, or in cafe the plaintiff ſhall become non- 
ſuited, or diſcontinue his or her action, or in cate 
judgment ſhall be given for ſuch deſendant or de- 


3 
ſuch tender in bar to any action to be brought 
zoainft him, grounded on ſuch writ or proceſs, to- 
gether with the plea of not guilty, and any other a 
plea with leave of the court; and if, upon iſſue xf amends ten- 
joined thereon, the jury ſhall find the amends ſo dered be ſuffi- 


cient, a verdit 
to be given for 


who ſhall be in- 
titled to coſts, 


Se. 


pleas, then they ſhall give a verdict for the plaintiff, 


0 


That no plaintiff, in any caſe where an adtion No evidence of 


the cauſe of g 


Fe $947 my 61 5 
ſhall be permitted to produce any evidence of the ra except 


what js coatains 
ed iu the notice. 


4 


That in caſe ſuch officer, or other acting in his Defendant may 


aid, ſhall negle& to tender any amends, or ſhall 8 oe 


_ _— ———  — 


cited act touch» 


Ul 
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Limitation of That if any action or ſuit ſhall be brought or 
»Qions, commenced againſt any perſon or perſons for any 
matter or thing done by any officet᷑ or officers of ex. 
Ciſe, or any others acting in his or their aid, in 
execution of, or by reaſon of any thing in his ot 
their office, ſuch action or ſuit ſhall be brought or 
commenced within three months next after the cauſ 
ation ſhall ariſe, and not afterwards, and ſhall be 
laid and tried in the county and place where the fall 
were committed, and not in any other county or place ; 
and. the defendant or defendants ſhall and may 
| General ilſue, plead the general iſſue, and give the ſpecial matter 
in evidence at any trial to be had thereupon; and 
if the plaintiff or plaintiffs ſball become nonſuited, 
or diſcontinue his, her, or their action or ſuit; ot 
if, upon a verdict or demurrer, jud t ſhall be 
given againſt the plaintiff or plaintiffs, the defend- 
Treble cofls. ant or defendants ſhall and may recover treble i, 
: and have ſuch remedies for the ſame, as any de- 
fendant or defendants can or may have in other 

| caſes where coſts are given by law, / 34, 
All the regula- By ſtat. 24 Geo. 3. c. 70. it is enacted, That al 
tions in the re- and every clauſe, matter, and regulation, contaiped 


= => 


a in ſtat. 23 Geo. 3. c. 70. touching and concerning 
r any 2e to be — * any officer or of 
dun tb, cers of the exciſe, or againſt any perſon or perſons 
denden id off. acting by his or their order, and in his or their aid 
cers of the cuſ- for any thing done in the execution of, or by reaſon 
toms, Sc. of his or their office, or any proceeding thereupon, 

ſhall, be extended to 44 actions to be — aganf 
; officer or officers of the cuſtoms, or againſt am pu- 
2 22 perſons — his — order, and in bi 
their aid, for any thing done in the execution of, 
reaſon of their office, and to all proceedings in ev 
ſuch action, in as full and ample manner as if the 
officers of the cuſtoms had been named and 
in the ſaid act, /. 35. a 
Limitation of That if any action or ſuit ſhall be brought d 
actions. commenced againſt any perſon or perſons, for a 
matter or thing by him or them done or 
by virtue of, or in -purſuance of this act, ſuch 


=> 
1 
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tion or ſuit ſhall be commenced within three months 

next after the matter or thing done, and ſhall be laid in 

the proper county; and the defendant or defendants 

in ſuch action or ſuit ſhall and may plead the ge- General ive, 
neral iſſue, and give this act and the ſpecial matter | 
in evidence, at any trial to be had thereon, and that 

the ſame was done in purſuance of, and by the au? 
thority of this act; and if afterwards a verdi& ſhall 

paſs for the defendant or defendants, or the plaintiff 

or plaintiffs ſhall become nonſuited, or diſcontinue 

his, her, or their action or proſecution, or judg- 


| 

ment ſhall be given againſt him, her, or them, upon 

d demurrer 'or otherwiſe, then ſuch defendant or de- 

, fendants ſhall take treble coſts awarded to him, her, Treble cofts. 
t or them, againſt ſuch plaintiff or plaintiffs, ſ. 39. 

e Lou having on the 13th of March inſtant, as an Notice to be 
l- officer of his majeſty's exciſe or cuſtoms, ſeized, ziven. 


taken, and carried away a large quantity of 
ſnuff, to wit, one hundred pounds weight of 
rappee ſnuff, the property of B. C. of, &c. tobac- 
coniſt ; I do therefore (according to the ſtatute in 
ſuch caſe lately made and provided), as attorney for 
the ſaid B. C. hereby give you notice, that I ſhall 
at, or ſoon after, the end of one calendar month from 
your being ſerved with this notice, ſue out of his 
majeſty's court of King's Bench at Weſtminſter, a 
. certain writ of our lord the king, called a latitat, 
againſt you for the ſaid treſpaſs ; and ſhall proceed 


oa, thereon to judgment according to the rules and prac- 

g tice of the ſaid court. Dated this day 
1 of 1786. | 

l To Mr. S. C. and . H. Yours, &c. 

oh A. B. attorney for the 

. 7 : ſaid B. C. Inner Templi. 

; - 

clude | 

bt c Notices of Motion. 

for u 


In many caſes I have already obſerved that there 
[uch * ed no notice before motion made in ſtrictueſs, 
| — 
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yet in ſome caſes, in order to prevent a further ex. 
pence, it may be neceſſary, before motion, to ſhew 
you took the firſt opportunity of informing the 
plaintiff he was wrong; therefore I ſhall give pre- 
cedents of different notices. 
Notice not to You having been ſerved with a copy of latitat, at 
—_— th of the above-named plaintiffs V. C. and 
miſtake in it, R. V. on tbe day of llaſt, to appexr 


the röth day of November next, by your attorney | 
in his majeſty's court of King's Bench, and the ſaid . 
writ not being returnable, I do hereby give you i 
notice not to appear thereto, there being a miſtake \ 
in the ſaid writ, dated this 7th day of Nevenber, |; 
1785. Your's, &c. 8 
To Mr. G. A. the above 
i vi defendant. | | 
To ſet aſide an Take notice, that this honourable court will be 2 
2 moved tomorrow, or ſoon after as counſel can Ka 
de heard, that the interlocutory judgment figned in Us 
this cauſe, may be (et aſide for irregularity, with = 
coſts to be taxed by the maſter, and in the mean & 
time all proceedings be ſtayed, dated, &c. By 
To ſet-abde Take notice that this honourable court, &:, the 
jodgmeat and that the interlocutory judgment figned in this cauſe, = 
. and the writ of inquiry executed thereon, may be 5 
ſet aſide for irregularity, with coſts to be taxed by P 7 
ww maſter, and in the mean time all proceedings be the 
ayed, Ec. 9 | 
To ſet aſide the ake notice that this honourable court, G. kn 
Judgment and that the judgment ſigned in this cauſe, and the * 
eee execution iſſued and executed thereon, may be ſet davi 
the money paid, aſide for irregularity, with coſts to be taxed by the T 
Oc. be reflored. maſter, and that the ſum of 56/. levied and paid in the 5 
the hands of the ſheriff of Middleſex, may be w. cue. 
ſtored to the above-named defendant, and the (aid Jaric 
ſheriff retain the ſame in his hands, until the fut - fhoul 
ther order of this court, and that in the mean time the m 
all further proceedings be ſtayed. Dated, Oc. order 
To file common Take notice that this honourable court, 5 7 


dal. for a rule to ſhew cauſe why the defendant ſhould 
not be permitted to file common bail in this * 


— 
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and in the mean time all proceedings be ſtayed. 
Dated, Oe. 

Take notice that this honourable court, c. To fe a64e all 
to ſhew cauſe, why all the proceedings in this Proceedings for 
cauſe ſhould not be ſet aſide for irregularity, and itregalatity. 
in the mean time all further proceedings be ſtayed. 

Dated, Sc. OTIS SRL. 5 

Take notice that this honourable courts Ge. To ber elit 
for a rule to ſhe cauſe why it coule not be why it ſhould 
referred to the maſter to compute the principal ar 28 4 
intereſt due upon the bond in queſtign, and why compuce princi- | 
upon payment thereof, together with the coſts to pal and intereſt 
be taxed by him, the ſaid bond ſhould, not be de- * 
livered up to the defendant to be cancelled. Dated, 

Le. 


a rule to ſhew cauſe why the judgment ligued in this why judgment 
cauſe ſhould not be ſer aſide for irregularity with 
coſts, and why he plaintiff ſhould .not anſwer the tif anſwer the 


matters of the affidavit, and in the mean time all matters of the 
* * | affidavit, 


MW > ds 


bond aſſigned in this. cauſe, and the proceedings why the bail- 
thereon, ſhould not be ſet aſide- with colts ta be 29420 the 
taxed by the maſter, and in the mean time all the thereon, hovl 


quaſhed, and why the plaintiff ſhould not pa ; 
coſts of this application, and that the china may er the matters, 


the anſwer the ſeveral matters mentioned in the 

ſet davit, Ku $50 1 "ob 
the Take notice that this honourable court, &c. why To the ſheriff to 
ia the judgment in this cauſe, and the execution exe- f*tain money. 
* cuted thereon ſhould not be ſet aſide for irregu- 

{al larity; and why the money paid into your hands 

— ſhould not be reſtored to the defendant, and that in 


the mean time you retain the ſame until the further 
order of the court. 


1 3 of Middleſex, 5 5 4 
Aftidavits, 


Atlidavits. 


Afﬀidavit of due 77 T. of the Inner Temple, London, gentl 
— of | * maketh oath and faith That T 
agreement, bearing date the day of 
laſt paſt, made between 7. L. of the Inner Temph, 
London, gentleman, one of the attornies of the court 
of King's Bench, of the firſt part, L. M. of 
in the county of Middleſex, of the ſecond part, and 
A. M. of the ſame place, widow, of the third pan, 
the ſaid L. M. for the conſideration therein men- 
tioned, did put out, bind out, and place himſelf to 
be a clerk to the ſaid 7. L. and with him, after the 
manner of a clerk, to ſerve him from the day. of the 
date of the ſaid articles, for the full term and time 
of five years from thence next enſuing, and fully to 
be complete and ended, in the profeſſion and prac- 
. tice of an attorney and ſolicitor, and which ſaid ar- 
ticles were in due form of law executed by the (aid 
FJ. L. L. A. and A. M. in the preſence of this de- 
ponent, and J. B. of in the county of 
gentleman, and that the names . T. and J. B. ſet 
and ſubſeribed thereto, are of the proper hand- 
VVriting of this deponent and the faid J. B. 
Affidavit of the f. B. of, &c. gent. maketh oath and ſaith, That 
ſervice of ticles he has duly and faithfully ſerved the within-named 
| P* C. D. for the full term of five years, according to 
the true intent and meaning of the articles of clerk- 


60 

ſhip hereunto annexed, and of the act or afts of p- * th 

wy liament requiring ſuch ſervice. « tif 

$85 $f * 

| * ca 

« of 

| Erroꝛ. ul” 

| * pox 

What is a writ Writ of Error is a writ which iſſues out of 988 © oth 
of error, court of Chancery, and lies where any one 4 of t 


aggrieved by the proceedings and. judgment * 


r 


* * 


That 
amed 


court of record, and having 
deb, or treſpaſs above 40 3. It is alſo a commiſion 
to judges to a ſuperior court, by which they 


error upon the judgment. Noll. Abr. 744 


bill in the Exchequer chamber; if by original, in 
parliament : if the king is a party, though the ſuit 
de by bill, it muſt alſo be brought in parliament, ſo By ori 


alſo upon a judgment on a ſcire factas, Saund. 346. . b 
ment on ſci, fa. 


er to hold plea, of 


are 


a 


authoriſed to examine the record upon which a 
judgment was given in an inferior court, and on 
ſuch examination to affirm or reverſe, the ſame, ac- 
cording to law. 2 In 40. g 


331 


Any perſon damnified by error in a record, or Who may bring 


that may be ſuppoſed to be injured by it, may bring 

a writ of error to reverſe it, whether he be party o 
no; but principal and bail cannot join in a writ 0 
error, Nor can any perſon bring error to reverſe a 
judgment, who was not party or privy to the re- 
cord, or who was not injured by the judgment, and 
therefore to receive advantage of the reverſal thereof. 
Roll. Abr. 747. Dyer 90. | 


. 


If it bears teſte before judgment, it is good; and 


it is the uſual courſe for preventing and ſuperſeding 
execution, Vent. 2588. 


If a plaintiff is nonſuit at miſt prius, he may bring Tt lies on a nen- 


ſoir, 


In this court a writ of error lies, if the ſuit be by It lies io this. 


Carth, 180. Stat, 27 Eliz. c. 8. 


7 


court, if ſuit bs 
by bill, in Es- 
cheguer, 


ginal ia 


By the Stat. 27 Eliz. c. 8. it is enacted, “ That When judgs * 
© where a judgment is given in the King's Bench, in Men. 3 
adult, detinue, covenant, account, action upon the in gebt. G, a”. 
i caſe, ejectianæ firme, or treſpaſs, firſt commenced writ of error 
; there (except where the queen is party), the plain» ng wen — 
* tiff or deſendant may ſue forth out of the Chancery tutnable Wine 


" 2 writ of error, commanding the chief juſtice to Exchequer cban- 


* cauſe the record to be brought before the juſtices ““ 

* of the Common Pleas, an barons of the Exche- 

: fuer into the Exchequer chamber, who ſhall have 

| Power to reverſe or. affirm the faid judgment, 
other than for error concerning the juriſdiction 


IT 


© of the King's Bench, or want of form, in any writ, Poser to reverl 


nun, plaint, declaration, or other proceeding. And ber than der 
* NW after theſe errors, 


—_— . 2 
& after ſuch Judgment is reverſed or affirmed, the 
< faid record ſhall' be remanded, that the King's 
Bunch may proceed: thereupon, as ſhall appertain: 
« yet ſuch reverſal, or affirmance, ſhall not be 
&* ſo final, but that the party who finds himſelf 
* aggrieved, may ftill ſue in parliament as be- 
Sy cc fore,” | e Be: 

IF by original, or But when the ſuit is by original writ, or where 
i cam. it is brought by bill 9 tam, &c. or after a judy. 
ment is affirmed in the Zxchequer chamber; in all 
theſe caſes'a writ of error lies in parliament, and 

P 55 | 5 _ 
vdgment ſhall |" By 21 Fac. I. c. 13.“ After verdiQ, judgment 
* be arrefted «& fhall de be dare, be reverſed, upon a writ of 
257 balance in © error, for any variance in form between the vi. 
form between & ginal and 3 for want — an averment 
original and de. 4c of the parties life, ſo as it be proved he or they be 
cloration, a. n life, or awarding any venire, habeas corpora, ot 


„ difiringas to a wrong office upon any inſufficient « 

„ ſupgeftion, or by reaſon that the plaintiff in 
<6 ejeftione firmæ, or in any perſonal action be undr as 
age, appeared by attorney, and the verdiQ paſſed th 

„% for him; but this does not extend to actions on 
„ , e 20 
Death of either 1 [ 2. c. 8. enacts, ou in all afions real, * 
party between | 4 perſonal, or mixt, the death of either party between | 
1 11 cc verdier and Judgment ſhall not be alledged for 4 
f <« error,” | « 
After verdict no 5 Geb. I. c. 17, Judgment ſhall not be ftajed « j 
judgment to be «© or reverſed upon a writ of error, for any deſed 4 4 
in for. c in form or ſubſlanre, in any bill, writ, &c. or for « f 
n in «© variance 3 writs, from the declaration ot « ,, 
any ns ns. © other proceedings.” ſect. 1. 4 {; 
| 7 Mia _ 10 Such writ of error to be brought and proſecuted T 
ime tobe With effect within twenty years. 10&@ 11.3 « 
brought. 20 3 "I | | « le 
In what cars By 3 Jac. I. c. 8. it is enacted, That no ex Bl « .; 
vall ito be BY©"-<6 cutjon ſhall be ſtayed or delayed upon or by 20 5 
dan may ile Writ of error, or ſuperſadeas thereupon, to be ſi lay of 
FT for the reverſing of any judgment given in 2 judge 

« ation or bill of debt, pen any 2 bend 2 

8 N 


eo 9 


wot. 7 


« debt, or upon any obligation, with conditzen for the 1 
« payment of money only, or upon any action or bill 


« of debt for rent, or upon any contra? ſued in any 
« of the courts of . . at Meſiminſter, &c. unle 

« ſuch perſon in whoſe name ſuch writ ſhall be 
« brought, with two ſufficient ſureties, ſuch as the 
« court wherein ſuch * is or ſhall be 


« given, ſhall allow of, ſhall firſt before ſuch 
« fay made or fuperſedeas be awarded, be bound 


« unto the party for whom any ſuch judgment is 


given, by recognizance to be acknowledged in 
« the ſame court, in double the ſum adjudged to be 
« recovered by the ſaid former judgment, to pro- 
« ſecute the ſaid writ of error with effect; and 
« alſo to ſatisfy and pay (if the ſaid judgment be 
« affirmed) all and ſingular the debts, damages, and 
«* coſts adjudged upon the former judgment; and 
« all coſts and damages to be alſo awarded upon 
the delaying of execution.” 33 

Bail in error on a judgment in debt on bond, are 
each bound in the ſum recovered, that being double 
the ſum due. 1 Wiſſ. 213. 


But bail is not requiſite upon a judgment in an 
ation of debt founded upon a prior judgment. 
4 Burr. 1548. 1 Black. Rep. 506. 6, 's STE 

« No execution ſhall be ſtayed in any of the No execution to 
t courts of Veli minſter, &c. upon any writ of error be ftayed on 


« or ſuperſedeas thereupon, after any verdi& and ch 


judgment thereupon obtained, in any action 

debt grounded upon the ſtatute 2 Ed. 6. for not 
© ſetting forth of tythes; nor in any action upon the 
* caſe upon any promiſe for payment. of money, actions 
fur trover, covenant, detinue, and treſpaſs, unleſs 
* ſuch recognizance, and in ſuch manner as by the 
* ſaid former act is directed, ſhall be firſt acknow- 
* ledged in the ſaid court where ſuch judgment is 


4, 6. nor 


t, unleſs bail. 


1 N 13 Car. 7 N : | 
10. Gives double coſts to a defendant by de- Cots, 


lay of execution, .by reaſon of error brought, if the 
judgment be affirmed, CW. 
M m3 Sead. 


524 Erro. 
Not to extend to $277, 11. Provides, That the ſaid ſtatute ſhall not 
popular action. extend to actions popular, or upon penal ſtatutes, 

indictments, &c. other than the ſtatute of Ed. 6, 
No execution to By 16 & 17 Car. 2. c. 8. 3. © No execution 
282 & ſhall be ſtayed after verdicł and judgment in any 
. unle: ** perſonal ation whatſoever, unleſs a recognizance 
"bail, de entered into according to the 3 Jar. 1, 


cc , 8.“ 
Not to extend to Not to extend to any writ of error to be 
_ Executors, « brought by any executor or adminiſtrator, not 


« unto any action popular, nor to any penal action 
6 (except debt for tythes).” Sect. 5. 
In dower, and That in writs of error to be brought upon any 
Jefiment, bail cc judgment after verdict, in any writ of dower, or in 
to be given by . ar b 
plaint ff him any action of gjectionæ firme, no execution ſhall 
ſelf, ce be thereupon or thereby ſtayed, unleſs the plain. 


ce tiff or plaintiffs, in ſuch writ of error, ſhall be 6 
& bound in ſuch reaſonable ſum as the court to 
„ which ſuch writ of error ſhall be directed ſhall t 
4 think fit; with condition, that if judgment ſhall h 
cc be affirmed in the ſaid writ of error, or that the t 
« ſaid writ of error be diſcontinued, in the default It 
« of the plaintiff or plaintiffs therein; or that the I 
« ſaid plaintiff or plaintiffs be nonſuit in ſuch 
& writ of error, that then the ſaid plaintiff or plain- On 
64 tiffs ſhall pay ſuch coſts, damages, and ſums of 8! 
© money, as ſhall be awarded upon or after ſuch me 
judgment affirmed, diſcontinuance or nonſuit ar 
4 had.” Se. 3. | 0 
Two yearsvalue, A recognizance in error in ejectment ought to pal 
be in the value of two years rent due. Vide 4 Bur: an 
2501. Barnes 103.; and double coſts, bd. 11 
Two ſureties, if The defendant may give two ſufficient ſureties if p 
be pleaſes. he pleaſes in ejectment. ma 
On an amended If a writ of error in B. R. on a judgment in C. B. wk 
_ ates is amended in B. R. new bail muſt be given to the "5 
— mut de amended writ in C. B.; and the plaintiff below (bal * 
not take out execution for want of bail. 2 Black = 
ep. 1067. | | 
Executors where 5 3 be againſt an executor or admin. 322. 


| —— — ſtrator de bonis propriis, and he brings 2 * 


muſt put in bail. 


err: & Fo 


of error, he muſt put in bail in ſuch - cafes, and 
pay coſts if judgment be affirmed ; but if judgment 
be de bonis teſtatoris only, he ſhall neither put 


in bail nor pay coſts. 1 Lev. 245. 1 Sid, 368. 


2 Keb. 295. 371. Com. 323. 2 Cro. 350. 1 Sid. 368, 


' If an action be brought againſt an executor, and In anaRtion of 


he lets judgment go by default, and on the final — 


judgment the plaintiff brings debt, ſuggeſting A muſt be put in if 


drvaſtavit, and judgment thereon, if the executor error brought, 
brings error, bail muſt be put in. So ruled in * 
C. P. H. T. 24 Geo. 3. | 
In error on a judgment after verdict upon a ſei. fa. In error after 
2painſt bail, there muſt be bail to the writ of error, era. of _ 
2 Black. Rep. 1227. there maſt bo” 
On a judgment in debt on a bond in the penalty In error on jodg- 
of 1470 l. it was moved to juſtify bail, each in ment in debt on 
14704.; on the other fide it was inſiſted, that the 29% 2 
bail ought each of them to juſtify in double the .,,creq, it being 
ſum the judgment was given for; but per curiam, double the ſum | 
the ſum recovered is double the debt really due; and due. 
it is ſufficient for the bail to juſtify in 14700. 
1 Wilſ, 213. 
There muſt be a bail on a bottomry bond, Str. 476. ; Bonds that re. 
on a ſecond writ of error, ibid. 527. ; alſo on a bond quire bail. 
given for the payment of 500 J. being the ſum | 
mentioned in certain indentures, ibid. 959. ; on 
bond for 3ool. mentioned in a'ſurrender of a copy- 
hold, by way of mortgage, wherein judgment had 


paſſed by default, Barnes 78. ; upon a bond con- 


ditioned to pay ſo much as 1 ſhall appoint. 1 Lev. 
117. 

But not on a bond for performance of covenants, Bonds that re« 
Barnes 72 3 nor upon a bond conditioned to pay quire no bail, 
for ſo much beer as ſhould be delivered to S. not 
exceeding 1001. after judgment upon demurrer, 

Str, 1190. 1 Wilſ. 19.; nor upon a bond for per- 


formance of an award, or on an obligation to in- 


demnify, agreed by counſel on both ſides. Cam. Rep. 
322. | 


Error 


Mm 4 
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Error on a bond, conditioned hat V. G. wi, 

bound with the defendant, for a debt of the defend. 

ant's by bond of the ſame date, to pay 510. 10, to 

Lat. Ridley, zoth Odiober, in diſcharge of the recited 

obligation; it was held that bail ought to be given, 

| Comyn's _ 321. Huddy and Us v. Gifford, | 

Bail ſhall be Bail ſhall be given in an action of debt on the 

giyen.in debt pf judgment againſt the principal, notwithſtanding 2 

— ee writ of error, F no bail in the original action, other. 

error is brought, wiſe not. Com. Rep.. 556. 2 Black. Rep. 768. 

How to ſue out a writ of error upon a judgment in 

the King's Bench by bill, returnable in the Exchequer 

| ON Make a præcipe for 2 curſitor as fol. 

_ lows : Middleſex writ of error for C. D. at the. ſu 

mtg — A. B. on e in caſe, given in the Kiln 
A ov <3 nch by bill returnable = 7. X attorney, 

Where to take Take this to the curſitor of the county in which 

— precipe, end the venue is laid, and he will make out ſame by pri- 

lowed. error vate ſeal or otherwiſe ; pay, without private ſea, 

1 1I. 26. 8s. 6d. more if a private ſeal; when you 

,. . Have got it ſealed, take it to Mr. Ways office in Pur. 

. tugal fireet, who will allow it, by giving you a note 


of the allowance on a piece of paper; copy it, ſerve 
ſame on the attorney for the plaintiff in the original 
action, and at the fame time ſhew him the original, 
Allowance a fe- and from that time it is a Juperſedeas of all proceeding 
| Ferſedear, from in the original action; for the plaintiff's attorney 
* cannot be ſaid to be in contempt until be is ſerved 
When it hould With the allowance. This allowance ſhould be 
be ſerved, (ſerved at the time of taxing the coſts, and ſigning 
final judgment, and if ſerved before (which is done 
by hoe attornies), yet it operates as a ſuperſedeas, 
although he ſtays till after the return before he ſigns 
bis final judgment, as the judgment has reference io 
the firſt day of the term; pay for the allowance 

| 21. | | x 7.121630 | | 
Within what After the writ of error is brought, and allowance 
time bail is to ſerved (if bail is required), it muſt be put in willi 
be put in. four days after the delivery to the cler! of the errut; 
otherwiſe the defendant in error may take out 2 


Om 


tien, notwithſtanding ſuch wtit. R. E. 36 


2. ö W 

Take the names of the bail and additions, on a How to put is 
piece of plain paper, to the clerk of the errors, who 
will enter them in his book; appoint him to meet 
you at the judge's houſe, or chambers, for the pur. - 
poſe ; bring your bail, and then he will take the re- 
cognizance; pay him at chambers 1/. 5s. Gd. at 
Maſiminſter 6s. 8d. more; give notice to plaintiff's — 
attorney of their being put in, thus: Fete : 

ln Rroors + et C. D. againſt A. B. 

Take notice that ſpecial bail was this day put in Notice of bail, 
upon the writ of error brought in this cauſe, with 
the.clerk of the errors, before the honourable Mr. 
Juſtice Buller, at his chambers in Serjeant's Inn, Cannot be takes 
Chancery-lane, London, and their names are 7. K. — a commiſ · 
of, Ec. chymi/t, and G. H. of, &c. baker. Dated, * 
Se. Yours, &c. G. H. attorney for plaintiff 
in error. To Mr. A. K. attorney for the de- 
ſendant. f 

The exception againſt the bail ſhould be entered How exception 
in the clerk of the errors book, and notice given do be entered, 
to the plaintiff in error, and alſo a rule for better 
bail had of the clerk of the errors; and if the bail do 
not juſtify, or better bail be put in within four days 
after notice of the rule, the plaintiff in the original 
aQion may take out execution, but the writ of er- 
ror remains ſtil}, and the plaintiff in error may pro- 
ceed thereon ; it is only a ſuperſedeas to the execu- 
tion, V. B. The bail cannot ſurrender the plain- 
tiff in error, on "dy SI 

If the defendant ſhall not except to the bail for Exception ia 
inſufficiency thereof within twenty days next after notice en. days, 
thereof given to him or his attorney, then ſuch re- 
cognizance ſhall be allowed. R. M. 5 V. G H. 

M. B. I ſhould juſtify before a judge if a rule was 
ſerved for better bail in vacation time; otherwiſe 
ſham bail may be put in; ſo held in C. P. 6. 

lf the plaintiff in error juſtifies, he gives two days Jultification, 
notice, excluſive of the day for that purpoſe, and the a 
' common notice will do; beſpeak the book to go to 

| 1 . Wiſiminſter ; ' 


_ 
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Męſiminſter; make affidavit of the ſervice ; give 
"Bo counſel brief to move to juſtify, ros. bd. ; clerk of 
| | the errors 105. ; officers of the court gs, 6d. 
Rule to tran- The bail being complete, ſearch when the writ of 
kcribe, error is returnable (if xo bail is requiredF$: this 
is the firſt that defendant's attorney in error takes ; 
if it is returnable the _ term, the allowance iz 
| - made on ; then proceed by giving a rule (which 
A. e get at Mr, Way's office) for the plainiff in 90/58 
- tranſcribe, which rule expires in eight days after ſer 
vice; pay for it 25. ſerve plaintiff's attorney with a 
copy. 8 
How to“ proceed — ſervice make a copy of all the proceedings, 
_ the rule to and leave them with the clerk of the errors, Mr, 
228 May, who makes the tranſcript therefrom; file your 
bill the ſame term the declaration is of with the clerk 
of the declarations. ; 
After ſervice of the rule to tranſcribe, and a copy 
of the proceedings being left by the attorney for the 
_ defendant in error, the clerk of the errors ſends for a 
guinea in part, and before the next term for the reſidut, 
which being paid, he will then make up the tran- 
ſcript of the record, and when ready, either give it 
to the attorney for the defendant in error, or Mr, 
„ in order to go to Weſtminſter to be examined 
(the attorney attends for that purpoſe there). 
N. B. If the tranſcript is not examined in term, 
be will have the keys of the treaſury to pay tra. 
After made up Aſter the tranſcript is examined and complete, 
ee Mr. Way delivers ovet the ſame to Mr. Cecil, at his 
ber to clerl of office in Norfolk Street, who is the deputy to Phily 
me errois in Ex · Fonnercau, Eſquire, the elerk of the errors in the Ex- 
cheguers chequer chamber, In this term, which is the ſecond, 
defendant's attorney in error applies to Mr. Cecil tor 
Rule to alledge a rule to alledge diminution, which is to be done in 
aiminution. eight days after ſervice, or a nonſuit muſt be entered; 
pay 8d. per folio, and 25. 4d. for rule; ſerve a copy rag 


BY 2» © w » FT RX» ROTOR 


on the plaintiff's attorney, who muſt call at Mr, hs 

Ceeil's office, and pay the ſum. demanded ; if not, fors 

Mr. Cecil will fign a non pros himſelf, and tax the ap 

© Rule to aſſign coſts, But if he does aſſign, then the next term get four 
errors. | | | be rule | 


j 


Erroꝛ- 
a rule from Mr. Cecil to affign errors, which he will 


ney with a copy, and he muſt aſſign errors in eight 
days next after ſervice. The common errors which 

. are beſt and the cheapeſt, are drawn by Mr. Cecil 
bimſelf on your telling him : but if they are ſpecial 
ones, then the plaintiff's attorney draws the aſſign- 
ment; pay counſel ſigning 10s. 64 ; ingroſs ſame 
on a treble penny ſtampt paper, and file it with Mr. 
Cecil. . | | ys | 
The next term, being the fourth, the defendant 
in error (if general errors are aſſigned) may join in 
error forthwith, which is done at the office by in- 
forming Mr, Cecil thereof the firſt day of the term 
when this is done he moves for a concaimum, ſets 
down the cauſe, pay 9s. and moves for judgment. 
M. B. It has not as yet been determined whether 
intereſt can be added in the Exchequer chamber, 


tion, Wait four days after, and apply to him to 


pleadings ; when the coſts are taxed, iſſue out exe- 
cution, but before it is returnable, apply to him 


Bench Treaſury, and give it to Mr. „ pay 
25, bd. | | 

In caſe there are real errors aſſigned, then you 
muſt purſue the following rule : * 


term laſt paſt, for the delivery of copies of error, 


* charged; and that for the future no copy of error 

for and record thereupon be delivered to the ſaid juſtices 

- or barons, before the attorney for the plaintiff upon 
z 


the writ of error ſhall give ten days notice to the 
clerk of the errors in the Exchequer chamber, that 


Mr the error aſſigned in the record is to be argued be- 
jo. fore the ſaid juſtices and barons for both parties, 
** and that the attorney for the plaintiff ſhall deliver 
* four copies to the juſtices of the Common Pleas, and the 


attorney 


4 
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give you on payment of 25. ; ſerve plaintiff's attor- 


Setting down 
for argumeat. 


but if application is made, it muſt be by ſpecial mo- 


tax the coſts 3; pay according to the length of the 


for the tranſcript to file, take it to the King's 


Real errors. 


lt is ordered that the rule made in Michaelmas When copies of 
error andreccrd 


e to be deli. 
and the records thereupon, to the juſtices of the 2 


| i judges of th 
Common Pleas and barons of the Exchequer, be dif. — 


and Exehequer. 


_ err. 


att for the defendant ſhall deliver four other cap; 
to — of the Exchequer four days before the == 
ing the cauſe. | P 
How to proceed In this caſe a concilium muſt be moved for in form, 
if cauſe to be and Mr. Cecil ſets cauſe down for argument, 
N he alſo yi ies of the tranſcript 
e alſo gives copies of the tranſcript to each fide, 
and the attornies deliver copies to the judges, 2s in 
the rule is mentioned, and alſo copies to counſel, 
If the plaintiff in error does not ſet them down, the 
defendant may ; if the judgment is affirmed, the 
coſts are taxed by Mr. Cecil, and then fue out exe. 


cution. wg 
common afign- Afterwards, to wit, on next after | 
ment of ertorsin_ in this ſame term, comes the ſaid R. C. by J. F. 


chamber his attorney, and ſays, that in the record and pro- 
ceedings aforeſaid, and alſo in giving the judgment 
aforeſaid, there is manifeſt error in this, to wit, 
that ' the declaration aforeſaid, and the matters 
therein contained, are not ſufficient in law for the 
ſaid A. B. to have and maintain his aforeſaid action 
thereof againſt the ſaid R. C. There is alſo error 
in this, to wit, that by the record aforeſaid, it ap- 
pears, that the judgment aforeſaid, in form afore- 
ſaid given, was given for the ſaid A. B. 1 the 
ſaid R. C. Whereas, by the law of the land, the 
ſaid judgment ouz ht to have been given for the ſaid 
R. C. againſt the ſaid 4. B. And the ſaid R. C. 
prays that the judgment aforeſaid, for the errors 
aforeſaid, and other errors in the record and pro- 
ceedings aforeſaid, may be reverſed, annulled, and 
altogether held for nothing, and that he may be te- 
ſtored to all things which. he hath loſt by occaſion 
of the ſaid judgment, Oc. 5 


Ene 


4 
*% 
- 
| 2. 


Error from the Common Pleas | into the 
Fang King's Bench. 10 


Tux court of King's Bench ſuperintends the pro- 
ceedings of all inferior courts, and by the plenitude 
of its power corrects the errors of thoſe courts. 
And therefore a writ of error is not to be brought _— be 
in parliament to reverſe. a judgment given in the 0994.9 dull 
Common Pleas, but in the King's Bench; but in C. P. - 
where a writ of error is btought in the King's A waa 
Bench, upon a judgment in the court of Common Wome" 
Bench, and afterwards the judgment of the court of 
Common Bench is reverſed or affirmed in this court, 
the party grieved may, if he thinks fit, have his 
writ of error upon that record returnable in panlia» 
ment, being the ſupreme court next under. the par- 
liament. Sty. Pract. Reg. 237. 3 
If an erroneous judgment be given in this court, If brought on a 
the writ of error in all caſes is made returnable into 2 _ 
the court of King's Bench; and thereſore if the de- Suni m 
ſendant brings a writ of error to reverſe the judgy K. B. 
ment, he muſt firſt make a præcipe for the cutſitor 
in this form: ? | | 
Middleſex. Writ of error for A. K. F C. D. p,ecipe for a 
in caſe, on a judgment in the Common Pleas return · writ of error, 
able ——, whereſoever, &c. 


J. B. attorney. 

Carry this præcipe to the curſitor's office, Chancery 
Lane, who will make out the writ, pay 144. if no 
private ſeal, if a private ſeal 85, 6d. more. 

As ſoon as you have it from the curſitor, take the Huw to get it 
ſame to Mr. Hough, the clerk of the errors, at Mr. allowed. 
Pepys) chambers, No. 10. in Symend's Inn, pay him 
for the allowance 21. 25. 6d. ſerve copy ot the al- 
1 on the plaintiff's attorney in the original 
action. 5 

If it requires bail, the plaintiff's attorney in error If bail is re- 
muſt put ſame in, before one of the juſtices of the duired, muſt be 


8 
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Common Pleas, within four days next after the dell. 


very thereof to the clerk of the errors, or an exec. 


How to put in 
bail. | 


tion may iſſue, R. M. 28 Car. 2. 

Take the names of the bail and places of abode 
to the clerk of the errors, and he will go with you 
to one of the judge's chambers, and there take the 


- bail, pay him for ſame 1.4, 4s. if at Meſtmisſr, 


6s. 84d. more z give notice thereof to defendant's 
attorney in error. | 

The defendant's attorney may, if he thinks pro. 
per, except againſt them, by entering ſame in the 
book of the clerk of the errors, within 20 d 


next after bail put in, and apply to the clerk of the 


errors for a rule for better bail; pay 45. ſerve copy 
thereof on the plaintiff's attorney, which expires ih 


four days. 


delay. 2 Will. 144. 


The court refuſed to give time to perfeR bail in 
error, becauſe no real error could be ſuggeſted, ſo 
that they thought the writ of error was brought for 


* 


What notice of If it is intended that the bail ſhould juſtify, then 


juſtification 
requiſite, g 


Notice of juſti · 


the defendant's attorney will give notice thereof 
two days exclufive of the day to juſtify ſame, the 
form of which notice is as follows; which muſt be 
done within four days after exception. R. . 
6 Geo. 2. reg 6. | 


In the Common Pleas. C. D. plaintiff, 
In error. and 
A. B. defendant. 


Take notice that the bail already put in for the 
plaintiff in this cauſe on the writ of error, and of 
whom you have had notice, will, on Monday the 

day of next, juſtify themſelves in open 
court at Meſiminſter- hall, in the county of Midil. 
ſex, as good and ſufficient bail for the ſaid plaintiff 
Dated this day of 1785. 


To Mr. J. K. attor- Yours, &c. 
ney for defendan | 7. MA. attorney for 
in error. | plaintiff in error. 


Where 


BS 2 


* 


— 


Where rule for better bail is ſerved in vacation, 
defendant has not till the next term to perfect bis 
bail, but ought to juſtify before a judge, and execu- 
tion ſued out for want of it held regular. Barnes 211. 
The day before you intend juſtifying, go to the 
clerk of the errors, and deſire him to attend with 
the bail-book, make affidavit-of the ſervice of the 
notice, give it to a ſerjeant to move to juſtify the 
« þail;”” pay him 10s. 6d. pay for the juſtification 
and court fees r5s. in the evening draw up the rule 
for the allowance at the ſecondaries, pay 5s. ſerve 
copy on defendant's attorney. 55 

If there is no bail required, as for inſtance, on 
judgment by default in caſe, treſpaſs, and the like, 
the defendant in error upon the return of the writ 
gets a rule to tranſcribe (and the ſame is done by 
dim, after bail perfeCted, as the next ſtep); get 
ſame of Mr. Hough, pay him 4s. copy ſame, and 
ſerve. on plaintiff's attorney, N 

The plaintiff's attorney, before this rule expires, 
which is in eight days next after the ſervice, may pay 
one guinea in part of the tranſcript to the clerk of 
the errors, and before it is complete the clerk of 
the errors will ſend for more, 


Rule to tran« 
ſcribe, . 


How plaintiff's 
attorney in error 
is to proceed. 


Mr. Hough, if there is time, will carry over the 


tranſcript in the ſame vacation, or if the rule be 
given in term (if he has time ſufficient), he will 
take ſame in the laſt day of that term, which ex- 
pedites the bringing a writ of error to a ſpeedy de- 
termination, and had not uſed to be the caſe. 


If there be no original filed, and the vacation of 


the term in which judgment is ſigned is elapſed, 
the defendant's attorney muſt, before he takes out a 
rule to tranſcribe, petition the maſter of the rolls for 
an Original, which ought to be returnable the term 
the declaration is delivered ; therefore if you expe& 
a writ of error, get the original allowed by the pro- 
thonotary, in the taxing of the coſts, and make a 
freape for the original forthwith ; which take to 


How defendant's 
attorney is to 
proceed, when no 
original filed. 


the curſitor, and he will make it out for you; ſor 
in 


Return of the 
original in caſe; 
if in debt, ſay 
„ ſummoned,” 


Petition, 


„ anſwer of 


| Erro. | 
in caſe this is neglected, the maſter of the rolls wi 
not order the original to be made out, 51 
« payment of coſts to the plaintiff in error, in caſe by 
& does not further proſecute the writ ;” a copy of the 
petition, and the maſter of the rolls order thereon 
muſt be ſerved on the plaintifPs attorney; and if 
he neglects to proceed, then no coſts are to be al. 
lowed ; pay for your order 5s. 64, carry ſame to 
the curfitor, with a præcipe, and he will make out 
the original, which retuan in this manner (though 
it is uſual to leave it with the ſheriff of the county 
where the venue is laid). 0 

f Jobn Doc, 


Pledges to proſecute, and 
Richard Ru, 
&« The within named C. D. has not any thing in 
cc my bailiwick, whereby he can be attached, The 


« Milliam Gill, Eſq; 
and 
« William Nicholſon, Eſq; 


When the original is ſealed, and the return 
filed, carry it to the cu/tos brevium of the Common 
Pleas, in Brick-court, and file it; pay him 44. for 
ſame, and 44. every poſt-term after the return, 


5 | A. B. plaintiff. 
In the Common Pleas. and 
| | C. D. defendant, 


— i OO Oy Os 


Sheriff 


The bumble Petition of the ſaid A. B. the Plaintif, 


Humbly ſheweth, 

That your petitioner having, in £Eafter tem 
1781, commenced an action at law againſt the 
above named C. D. late of Weſtminſter, in l 
county of Middleſex, yeoman, in his Majeſty's cout 
of Common Pleas at Meſiminſter, in a plea 
treſpaſs on the caſe, to his damage of 600. and o 


{ 


Erro1; 248 


petitioner bath laid his vente in the dbunty of Mid- 

dex; and judgment hath been obtained in ſuch 

action in Trinity term laſt paſt, Tor 35, damages, 
and 1 21. tos. coſts, whereupon the ſaid defendant 
hath brought bis Writ of error, 'raflirnable in his 

Majeſty's court of King's Bench on the motrow of 

All Seu'r, whereſoever, &c. but no further proceed- 

ings have been had thereon; 
That your petitioner hath n yet ſued 'out 

any original writ to watrant thEMaid judgment, 
and that he is adviſed it is neceſiMy that the ſame 
ſhould be ſued out to warrant the ſaid judgment, 
and the time for applying for the Tame in the ordi- 
nary coutſe is expired, and that the-curſitor of the 
ſaid county cannot make out thEfame without an 
order from your Honour. 

« Your petitioner therefere humbly prays 
* your Honour, to grant unto him an or- 
« der, that the curſitor of the ſaid county 
© of Middleſex may iſſue an original writ in 
&« this cauſe, out of this honourable court, 
&« returnable in his ſaid Majeſty's court of 
« Common Pleas, on, c. 


And your petitioner ſhall ever pray, &e." 


No cui ſitor ſhall make, or permit to be made, Original to be 
within his teſpective office and diviſion, any origi- beſpoke before 
nal writs whatſoever, of any return paſt, unleſs he r 
ſhall receive the inſtructions for making thereof ing tem. 
within the term wherein the ſaid writs are to be 
returnable, or at fartheſt on or before the eſſoĩgn 
day of the next ſucceeding term, without ſpecial 
warrant front the lord chancellor, or lord keeper of 
the great ſeal of England, or maſter of the rolls for 
the time being. Lord Clarendon's orders in Chancery, 
Where the want of an original writ is aſſigned 
for error, and it appears that all the proceedings 
ne of the ſame term wherein the original is return- 
adle, ſuch an original Warrants theſe proceedings; 
let it de of any return of the ſame term; but an 
original of the term wherein final judgment is given 


N n will 


in caſe this is neglected, the maſter of the rolls wil 
not order the original to be made out, . 31 
« payment of cofts to the plaintiff in error, in caſe he 
«© does not further proſecute the writ ;” a copy of the 
petition, and the maſter of the rolls order thereon 
muſt be ſerved on the plaintifPs attorney; and if 
he neglects to proceed, then no coſts are to be al- 
lowed ;z pay for your order 5s. 6d, carry ſame to 
the curſitor, with a præcipe, and he will make out 
the original, which retuan in this manner (though 
it is uſual to leave it with the ſheriff of the county 
where the venue is laid). 5 
John Dos, 


Pledges to proſecute, and 
— of 1 &« The within named C. D. has not any thing in 
1 8 cc my bailiwick, whereby he can be attached, The 
„ ſummoned,” ** anſwer of 
&« H/illiam Gill, Eſq; 
d 


an 
% Jillian Nicholſon, Eſq; 


When the original is ſealed, and the return 
filed, carry it to the cu/tos brevium of the Common 
Pleas, in Brick-court, and file it; pay him 4d. for 
ſame, and 44. every poſt-term after the return. 


on nw ao wi 1 * 


Wit 
7 | A. 5 plaintiff, 
In the Common Pleas. and ha 
; C. D. defendant, vit 
| | rety 
The bumble Petition of the ſaid A. B. the Plainif, . 
2 Humbly ſheweth, the 
Petition, That your petitioner having, in ZEafter term the t 
1781, commenced an action at law againſt the U 


above named C. D. late of Weſtminſter, in e for « 
county of Middleſex, yeoman, in his Majeſty's cout ve o 
of Common Pleas at Meſiminſter, in a ples o bie, 
treſpaſs on tho caſe, to his damage of 600. and yo ler ir 
1 8 petition! Ofipir 


{ 
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n 
petitioner bath laid his venue in the cunty of Mid- 
aher; and judgment hath” been obtained in ſuch 
Alion in Trinity term laſt paſt, Tar 35). damages, 
ind 121. tos. coſts, whereupon the ſaid defendant 
hath brought bis writ of ae e rnable in his 
Majeſty's court of King's Bench on the morrow of 
Soul, whereſoever, Q but no further proceed 


ings have been had thereon: - 
8 yet ſued out 
Maid judgment, 


That your petitioner hath n 
any original writ to warrant 
and that he is adviſed it is nece{y that the ſame 
ſhould be ſued out to warrant tht ſaid judgment, 
and the time for applying for the Tame in the ordi- 
nary courſe is expired, and that Me curſitor of the 
ſid county cannot make out the ſame without an 
order from your Honour, © 

„ Your petitioner ther&gre humbly prays 


* your Honour, to grant unto him an or- 
« der, that the curſitor of the ſaid county 


* of Middleſex may iſſue an original writ in 


te this cauſe, out of this honourable court, 


&« returnable in his ſaid Majeſty's court of 
« Common Pleas, on, Cc. | 


And your petitioner ſhall ever pray, xc. 


No cui ſitor ſhall make, or permit to be made, Original to be 
vithin his reſpeRive office and diviſion, any origi- beſpoke before 


nal writs whatſoever, of any return paſt, unleſs he 
ſhall receive the inſtructions for making thereof 
vithin the term wherein the ſaid writs are to be 
returnable, or at fartheſt on or before the eſſoign 
day of the next ſucceeding term, without ſpecial 
warrant from the lord chancellor, or lord keeper of 
the great ſeal of England, or maſter of the rolls for 
the time being. Lord Clarendon's orders in Chancery. 
Where the want of an original writ is aſſigned 
for error, and it appears that all the proceedings 
ne of the ſame term wherein the original is return- 
able, ſuch an original Warrants theſe proceedings; 
let it be of any return of the ſame term; but an 
original of the term wherein final judgment is given 
N n will 


the eſſoign day 


of the ſucceeds 


ing term, 
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| ill not OO yg, by the record it 
wi | 1 A MC fecord IT A 
there have been 14 in the * — 
term or terms hefore. 1 Lev. 69. Yelv. 108, 
1 Will. 182. 2 n NO: 
Make a tender After ſervigh ake a tender of the coſts in error 
ef coſts. to plaintiff's Atofney, which if he accepts you may 
non pros, and take out execution. 
If plaintiff's at- After ſervice of the rule to tranſcribe, leave x 
2 e copy of the pr ings with the clerk of the err 
how to proceed, and of the judgMat (of courſe the roll is to be doc. 
ketted and carriad in). 
After tranſcript When the tranſgript is complete, defendant's at- 


delivered over to torney attends on the clerk of the errors, who will 
_—_ -- "xi go with him toff//e/imin/ier, and examine ſame; 


makes a copy, after it is examined, the clerk of the errors deli. 

| vers over the tranſcript to Mr. Heberden, with the 

writ of error anngred z each party may take a 

copy upon paying 4 4. per ſheet ; but it is incum- 

bent on the attorney for defendant to make it 

forthwith, as it will be wanted in the future ſtage 

— of the cauſe, ; 

Defendant's at= Upon the delivery of the tranſcript over to Mr, 

22 to ſue out Heberden, the cauſe is then ſaid to be in the court 

N of King's Bench, therefore the defendant's attorney 

will proceed by a ſcire facias ad audiendum errarn, 

& to ſhew cauſe why execution ſhould not be ad- 

& judged to the plaintiff,” which is made returg- 

able not on a day certain, but whereſoever the king 

ſhall then be, and teſted if the tranſcript be com- 

pleted, the laſt day of term on that day, return 

Returnable, &c. able the firſt day of the next term; if it is complete 

in vacation, and not delivered over till the firſt day 

of the next term, then it is to bear tee that day, 

Tele. and there muſt be fifteen days between the ig li and 
relurn. ; 

The writ of ſi. fa. is to be ſigned by Mr. H- 

berden, pay 15. 8d. ſeal 7 d. and if left for a nib, i. 

to the ſheriff; if left for a ne cs you have 4 

ſummons thereon from the ſheriff, pay him 25. 46 

officer 5 5. If there are-two ſci. fa.'s the laſt ned 

not lie four days in the. office before the * 


On the return day of the fei 
the alias, you muſt give a rule thereon at the clerk **8eate 
of the rules, write it on a piece of plain paper thus : 

« Jn error, C. D. again/{ A. B. rule on ſci. fa. J. A. 
« a/torney;” pay for ſame 15s. 10 d. which expires in 
four days, excluſive of the day given; upon which ie there is no 
day, if there is no aſſignment of errors left with, aſſignment, 


cution, but cannot non pros the error, till after the 
rule is given for ſuch aſſignment, 4 Burr. 1 772 z but 
moſtly, as the plaintiff in error has gone ſo far, he 
will aſſign errors, which if he does, he had beſt 
order the common errors, as they are the cheapeſt z 
but he may aſſign the want of an original. | 

If he does not, and execution is taken out for How to pro- 
the not aſſigning, the defendant may, in order to mn — aſ- 
get his coſts in error, proceed by getting a rule 1 
from the maſter of the King's Bench office to aſſign 


l. errors, who will give the ſame on the draft of ſei. 
urt fa. which rule you carry up to the clerk of the 
ney rules, and enter, pay 1s. 10d. ſerve copy thereof 
Teh, on plaintiff's attorney; if he does not deliver an 
ad- alignment of errors within the time mentioned in 
a- the rule, the deſendant then may ſign a non pros for Nen prot may 
king want thereof, which is entered upon a double half- — . 
om; crown ſtampt paper, and on a roll, of the term the ment after -_— 
urn tranſcript is filed; the ſci. fa. muſt follow the siven. 
plete tranſctipt, therefore of courie a poſt-docket, be- 
t day ginning with the tranſcript; take it to the clerk of 
de, the judgments in the King's Bench office, who will 
12 and ſign ſame, pay according to the length of the 

pleadings; the maſter taxes the coſts by a bill in this 057A 
. H. caſe: But if he aſſigns errors; ſuch aſſignment muſt, If plaintiff a. 
— de ſigned by counſel, and ingrofſed on à treble 589 error. 
a 


penny. a 
f the errors are for the want of an original, then If for want of 


* * 5 * . . to 
turn the writ of certiorari,” which writ muſt be * 
Nun 2 iflue 


Erroꝛ. i 
por for 2 ſeire feci, 3 Burr. 1723, as againſt 
bail. 29 | 


a rule muſt be obtained from the maſter, ** #9 re- an ori nad how 


1 


* 


| re facias, if the On return to 
defendant is warned, or upon a nibil returned on sive rule for , 


defendant's attorney in error, he may take out exe- 7? fign non 


iſſued by the plaintiff's attorney, and ſigned by 
Mr. Heberden, pay 15s. 8 d. ſigning, ſeal 7 d. to be 
left with the cuſtos brevium of the Common Pleas, 
who will certify whether ſuch original is filed or 
not. If defendant's attorney in error has not filed 
it (although this is returned), he may file his ori. 
ginal and make out a certiorari himſelf, and upon 
that the cuſtos breviam will alſo return the Original 
-in the cauſe, which is to be filed by him at the office 
| of Mr. Way, or in the treaſury if in term time. 
If the real origi- But if the real original is returned and filed, then 
nal is re-uroed, the defendant in error gets a copy thereof on treble 
in error may Gd. and joins in error by pleading in null eſt erra- 
Join in exror. tum, and enter a non miſit breve on record, without 
taking any notice of the diminution, and the aflign- 
ment of error is void. | 

If a wrong ori- In 1 Cyo. 271. 281. it is laid down, that if a 
— be certi= wrong original is certified, the defendant in error 
may ſuggeſt a may ſuggeſt, before in nullo eſt erratum pleaded, 
right one of that there is an original of another term, viz. Mi- 
another form. chen or Hilary; when a certiorari iſſues to the 
| cuſtos brevium to certify ſame, and another to the 
chief juſtice of the Common Pleas to certify the en · 

Finuances. 

In Hardres reports, it is ſaid, if a wrong wigi- 
nal is certified the ſame term the placita is of, the 
defendant may ſuggeſt there is a right one of the 
ſame term: And when both are before the court, 
they will apply the record to that which is right, 

200. ä 

c But as directions are particularly given to file the 

original firſt, there need no ſuch proceedings as this, 

| therefore a joinder may be made the next term aſter 
aſſignment. 

Aſignment how It is to be ingroſſed on treble penny ſigned by 

1 counſel, 105. 6 d. and delivered over to the plain - 

: tiff's attorney, pay him 25s. 6d. 

After joinder After joinder either party may move the court 

how to proceed. for a conſilium (counſel), 10 5. 6d. the rule mult de 

drawn up at the clerk of the rules, and the proceed- 


ings entered on the roll, as of the term the en 
\ n 1. 


© i 
was filed ; Mr. Auſtin will mark fame, and enter 


the cauſe for argument, as on demurrer; ſerve copy 
of the rule on the attorney of the other ſide, docket 
the roll at the King's Bench office, and file it in the 
treaſury at Weftminfler. _ 

The whole proceedings are entered on the roll 
beginning with the writ of error, to the end of the 
tranſcript, aſſignment of errors, to the end of the 
joinder; make copies of the paper book which con- 
tain the whole proceeding as on the roll; the plains 
tiff is to deliver two copies to the chief juſtice and 
ſenior judge, the defendant two other copies to the 


' Other judges, R. MA. 17 Car. 2. pay each clerk 25.5 


they are to be delivered, not according to the rule of 
Eajter 2 Fac. 2. four days before argument, but 
two will do. If plaintiff's attorney neglects to de- 


| liver the books on his part, defendant may; then 


judgment will be given of courſe againſt the plain- 


tiff ; defendant draws up the rule at the clerk of the * A rule 
rules, for judgment, ſtamp it with à double half lassen ( 


549 


for 
| 


crown ſtamp, and the maſter will tax the coſts 8 


thereon without a bill, but you muſt have the roll 
ſor him to mark, beſpeak it of the clerk of the 
treaſury to bring it to the maſter, 

It may happen that the plaintiff in error will not 
affign tne want of an original, &c. or pray a certi- 
erari, therefore in that caſe the general aſſignment, 
* that the judgment ts given for plaintiff, whereas 
* it ought to have been given for defenaant, is made; 
in that caſe you may join the next term in error, 


and move for a con/ilzum as before, without a rule to 
return the certiorari. 


be given, 


4 George, Ee. "0 the ſheriff of Middleſex, greet - Scire facias quarg | | 
ing: Whereas A. B. lately in our court, before *x*«tionem non, 


Alexander lord Loughborough and his companions, 
our juſtices of the bench at Mſiminſter, by our writ, 
and by the judgment of the ſame court, recovered 
againſt C. D. late of Weſtminſter, in your county, 
Yeoman, 471. 10s. for his damages, which be ſuſ- 
tained by occaſion of the not performing certain 
promiſes and undertakings lately made by the ſaid 


Nao 3 C. to 


- $50 - Erroz, | | 
IJ C. to the ſaid A. at VMeſiminſter in your county, ay 
for his coſts and charges by him about his ſuit in 
that behalf laid out, whereof the ſaid C. is convicted, 
as by the record and proceedings thereof, which we 
lately cauſed to be brought into our court before us, 
for certain cauſes of error manifeſtly appears; and 
now on the behalf of the ſaid 4. we have been in- 
formed in our ſaid court before us, that although 
judgment be thereon given, yet execution of the 
damages aforeſaid ſtill remains to be made to him 
the ſaid 4. whereupon the ſaid 4. hath humbly be. 
ſought us, that we ſhould provide him a proper re- 
medy in this behalf; and we being willing that what 
is juſt and right ſhould be done in this particular, 
command you, that by honeſt and lawful men of 
your bailiwick, you make known to the ſaid C. D. 
that he be before us on whereſoever we 
ſhall then be in England, to ſhew if he has or knows 
of any thing to ſay for himſelf, why the ſaid 4, 
ought not to have his execution againſt the ſaid C. 
for the damages aforeſaid, according to the force, 
form, and effect of the ſaid recovery, if it ſhall ſeem 
expedient for him ſo to do; and further to do and 
receive what our ſaid court before us ſhall then and 
there conſider of him in this behalf, and have you 
there then the names of thoſe by whom you ſhall 
Cauſe it to be known to him, and this writ. Wit- 
neſs William earl of Mansfield at We/tmin/ler the 
day of In the twenty-fourth year 
of our reign. Stor mont and Way. 
Fræcipe. Middieſex, ſci. fa. in error between A. B. plain - 
N tiff, and C. D. defendant, returnable on | 
whereſoever, &c. F. B. attorney, 
; To be ſigned by Mr. Heberden, pay 13. 8 d. (al 
1. | 
, — — term, in the 24th year of the reign of 
king George the third, 


| Stormont and Way. 
Aſſignment of C. D.) Afterwards, that is to ſay, on Mondq on 
_— that my agt. 

2 LB 


the morrow of' Saint Martin in this fame 
term, before our lord the king at V gr 
1 . a, in, 


— fs Gs w_ c- _— _ 
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fer, comes the ſaid C. D. by J. B. his attorney, 
and ſays, that in the regard and proceedings afore- 
ſaid, and alſo in the giving of the judgment afore- 
ſaid, there is manifeſt error in this, to wit, that the 
declaration aforeſaid, and the matters therein con- 
tained, are not ſufficient in law for the ſaid A. B. 
to have or maintain his aforeſaid ation thereof 
againſt the ſaid C. D.; there is alſo error in this, to 
wit, that by the record aforeſaid it appears, that the 
ſaid C. D. was attached to anſwer to the ſaid A, B. 
in the plea aforeſaid, yet no original writ between 
the parties aforeſaid, in the plea aforeſaid, is filed 
of record, nor remains of record in the ſaid court of 
the ſaid lord the king of the bench at Meſtminſter 
aforeſaid ; therefore in that there is manifeſt error : 


| There is alſo error in this, that it appears by the 


record aforeſaid, that the judgment aforeſaid, in 
form aforeſaid given, was given for the ſaid 4. 
2gainſt the ſaid C. whereas by the law of the land, 
the ſaid judgment ought to have been given for the 


ſaid C. againſt the ſaid A.; and the ſaid C. prays the 


writ of our ſaid lord the king to be directed to the 
cuſlos brevium of the ſaid court of the bench at Weſt- 
minſter, to certify to the ſaid lord the king the truth 
of the ſame, and it is granted to him, c. And the 
ſaid C, prays that the judgment aforeſaid, for the 
errors aforeſaid, and other errors in the record and 
proceedings aforeſaid, may be reverſed, annulled, 
and altogether held for nothing ; and that he may 
be reſtored to all things which he hath loſt by occa- 
ſion of the ſaid judgment, &c, 8 © Fo p 5 


If you aſſign warrants of attorney for error, then 


ſay, “there is alſo error in this, to wit, that there 


is na warrant of attorney filed of record, nor re- 


mains of record in the court of our lord the king 
of the bench at Weſtminſter, between the parties 
* of the plea aforeſaid, to warrant the ſaid J. X. 
* to be attorney for the ſaid A. B. againſt the ſaid 
„C. D. in the plea aforeſaid ; therefore in this 
© there is manifeſt error.“ 


Na 4 George 
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td George the third, c. To our right truſty a 
a well beloved Wy holding the Ly | 
© of keeper of the writs, rolls, and records of 6ur court 
This writ of cer- of the bench, greeting ; We being willing for cer. 
| tiorari tobere- tain cauſes to be certified, whether any original wrt 
turnable ane, between A. B and C. B. late of Weſtminſter, ; 
neral return day. | | er by 
the county of Middlelex, yeomen, in a plea of treſpaſs 
on the caſe, be filed in your cuſtody or not, do 
command you, that you ſearch our original writs, 
directed to our ſheriff of Midaleſex, and which are 
filed of record in your cuſtody of , term 
(the term the original is returnable), in the twenty. 
fourth year of our reign, and what you ſhall find 
therein of an original writ iſſued between the parties 
aforeſaid, of the plea aforeſaid, you certify to vz 
without delay, on whereſoever we ſhall 
then be in England, together with the return and in- 
dorſement thereon, as fully as the ſame remains in 
your cuſtody, and this writ. Witneſs William earl 
of . Mansfield, at Weſtminſter, the day of 
in the twenty- fourth year of our reign, 
| * Stormont and Way, 
Præcipe. Middleſex. Certiorari to certify the record of an 
| original between A. B. plaintiff, and C. D. defend- 
ant: returnable 80 | 


C. D. ] Eaſter Term, in the twenty-fourth year 


agt. Jof king George the third. 
A. B. | Stormont and Way, 
Aſgnment of Afterwards, to wit, on next after 


nn. in this ſame term, comes the ſaid C. 
- by A. K. his attorney, and ſays, that in the record 
and proceedings aforeſaid there is manifeſt error in 
this, to wit, that the declaration aforeſaid, and the 
matters therein contained, are not ſufficient in law 
for the ſaid A. to have or maintain his aforeſaid 
action thereof againſt him the ſaid C.; there is alſo 
error in this, to wit, that by the record aforeſaid, it 
appears, that the judgment aforeſaid, in form afore- 
ſaid given, was given for the ſaid 4. againſt the (ad 

C. whereas by the law of the land, the ſaid ju 


dg- 
ment ought to have been given for the 10 U 
N 8 


F 
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Igainſt the ſaid J.; and the ſaid C. prays that the 
judgment aforeſaid, for the errors aforeſaid, and 
other errors in the record and proceedings aforeſaid, 
may be reverſed, annulled, and altogether held for 
nothing, and that he may be reſfored to all things 
which he hath Joſt by occaſion of the ſaid judg- 


ment, Cc. 
And hereupon afterwards, to wit, on 

next after in the year of the 
reign of our ſaid lord the king, the ſaid A. by his 
ſaid attorney, freely comes here into court, and ſays, 
that there is no error either in the record and pro» 
ceedings aforeſaid, or in giving the judgment afore- 
ſaid; and he prays that the ſaid court of our ſaid 
lord the king now here, may proceed to examine, 
as well the record and proceedings aforeſaid, as the 
matiers aforeſaid above for error aſſigned; and that 
the judgment aforeſaid, in form aforeſaid given, 


court of the ſaid lord the king now here, is not yet 
adviſed what judgment to give of and concerning 
the premiſes, a day is therefore given to the parties 
aforeſaid to come before the ſaid lord the king on 

whereſoever, &c, to hear the judgment 


now here, is not yet adviſed thereof, &c. 


hich ſaid chief juſtice of the bench aforeſaid, 
returned and certified unto our ſaid lord the king, 
that, by virtue of the ſaid writ, he had ſearched 
the records, and other remembrance rolls of the 
warrants of attorney for the (ſaid county of Midale- 
ſex in his cuſtody, filed of record of term, 
in the year of the reign of our ſaid lord 


againſt the ſaid C. at the ſuit of the ſaid A. in the 
which ſaid writ he the ſaid chief juſtice thereby 


the ſchedule thereunto annexed, which Taid 40 


aforeſaid, for that the court of the ſaid lord the king 


plea aforeſaid, in his cuſtody filed of record, 
certified to the ſaid lord the king, as appeared by 


% 


Joinder, 


may be in all things affirmed; But becauſe the 


the king, and that there is an original writ iſſued 


Which ſaid writ of certiorari ſo prayed and Joinderin error, 
granted, follows in theſe words, to wit: George, ee — 8 
here ſet forth the writ of certiorari ;) then ſay, affgued. 
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dule fo annexed to the ſaid writ of certiorari, fol. 
lows in theſe words, to wit (here ſet forth the (che. 
dule verbatim), which ſaid writ of certiorari, t 

ther with the return thereof, among the records 


of term aforeſaid is filed, and hereuyon 
afterwards, to wit, on next after 
i -/- - year of the reign of the ſaid 


lord the king, the ſaid A. by his attorney aforeſaid, 
freely comes here into court, and ſays, that there 
is no error either in the record and proceedings 
aforeſaid, or in giving the judgment aforeſaid ; and 
he prays that the court of the ſaid lord the king, 
now here, may proceed to examine, as well the 
record and proceedings aforeſaid, as the matters 
aforeſaid far error aſſigned, and that the judgment 
aforeſaid, in form aforeſaid given, may be in all 
Continuance, things affirmed ; but becauſe the court of the ſaid 
lord the king, now here, is not yet adviſed what 
judgment to give of and upon the premiſes, a day 
is given therefore to the parties aforeſaid, to come 
before the ſaid lord the king on were 
ſoever he ſhall then be in England, to hear the 
judgment aforeſaid, for that the ſaid court of our 
ſaid lord the king now here, is not yet adviſed 
thereof, &c, ; 5: 1022 Woe 
Aﬀirmanceeof At which day, before our lord the king at W:f- 
the judgment in minſſer, came the parties aforeſaid by their attor- 
B. nies aforeſaid : Whereupon, as well the record and 
proceedings aforeſaid, and the judgment given in 
form aforeſaid, as the matters aforeſaid by the ſaid 
C. above for error afligned, being ſeen and fully 
underſtood by the court of our ſaid lord the king 
now here, and mature deliberation had thereupon; 
for that it appears to the court of our ſaid lord the 
king now here, that there is no error either in the 
record and proceedings aforeſaid, or in the giving 
Judgment figned of the judgment aforeſaid : Therefore it is con- 
9 ſidered that the judgment aforeſaid, given in form 
aforeſaid, be in all things affirmed, And it is fur- 
ther conſidered, that the ſaid A. recover againſt the 
ſaid C. his damages aforeſaid, and alſo 14. 20 


judged to him by the court of our lord the king 
. no 


N % 


now here, according to the form of the ſtatute in 
ſuch caſe made and provided, for his damages, 
coſts and charges which he has ſuſtained by occa- 
ſion of the delay of the execution of the judgment 
aforeſaid, by means of the proſecuting the ſaid 
writ of error; which ſaid damages, coſts, and 0 
charges, in the whole, amount to /. and that 
he have execution thereof, c. | 
Afterwards, to wit, on next after in The entry of 3 
this ſame term before our lord the king at Veſimin- ren pro: after 
fler, comes the ſaid A. B. by his attorney aforeſaid, . fcier quare 
and ſays, that execution of the judgment aforeſaid in error for want 
ſtill remains to be made unte him: Therefore he cf «fligning er- 
prays the writ of our lord the king to be direQed to 
the ſheriff of the county of Middleſex aforeſaid, that 
he make known to the ſaid C. D. to be before the 
ſaid lord the king whereſoever, &c. to 
ſhew if any thing he has or knows to ſay for him- 
elf, why the ſaid A. B. ought not to have execution 
of his damages, coſts, and charges aforeſaid, accord- 
ing to the form and effect of the judgment aforeſaid 
and it is granted to him, &c. by which it is com- 
manded to the ſheriff aforeſaid, that by good and 
lawful men of his bailiwick, he make known to 
the ſaid C. D. that he be before the lord the king 
(the return of the ſcire facias quare, &c.) whereſoever, 
&c, to ſhew in form aforeſaid, if, &c. and further, [ 
Sc. the ſame day is given to the ſaid A. B. &c. at 
which day the ſaid A. B. by his attorney aforeſaid, 
comes before our lord the king at Meſiminſter, and 
offers himſelf againſt the ſaid C. D. in the plea aſore- 
laid, and the ſheriff (to wit) F. W. eſq. and E. F. 
eſq. ſheriff of the ſaid county of Middleſex, returned 
that by virtue of the ſaid writ to him directed, by 
J. W. and V. P. good, &c. he has given notice gare fect, 
to the ſaid C. D. to appear, &c. to ſhew as by that 
writ he was required; and the ſaid C. D. being ſo» 
lemaly called, doth not come, but makes default ; 
and hereupon the ſaid A. B. ſays, that the ſaid C. D. 
hath aſſigned no error or errors in the record in the 
proceedings aforeſaid, or in giving the judgment 
| . aforeſaid; 
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| aforeſaid; therefore a day is given to the par. ies 
aforeſaid, to come before our lord the king, on 

 _ _  » thatisto ſay, fer the ſaid C. D. 

| to aſſign error or errors in the record and proceed. 

ings aforeſaid, or in giving the judgment aforeſaid, 

At which day, before our lord the king at Miſinin- 

Plai-tiffin error ter, comes the ſaid A. B. by his attorney aforeſaid; 

makes etault, and the faid C. D. being ſolemnly called doth 

not come, but again makes default, nor hath he 

farther proſecuted the ſaid writ of error againſt the 

ſaid A. B. Therefore it is conſidered, that the ſaid 

Judgment Ggned A. B. recover againſt the ſaid C. D. as well his damages 

day of ' aforeſaid, as alſo 17 J. adjudged to him by the court 

bol our ſaid lord the king now here, according to the 

form of the ſtatute in ſuch caſe made and provided, 

for his damages, colts, and charges, which he has 

ſuſtained by occaſion of the delay of execution of 

the judgment aforeſaid, by means of the proſecu- 

tion of the ſaid writ of error, which damages, in 

the whole, amount unto 55 l. and that the ſaid A. B. 
have execution thereof, &'c, | 


12779 · 


Af. fu. on a George the third, . 
Judgment affirm- to the ſheriff of Middle- 


ed in the Ex- s 

| chequer Chamber ſex, greeting : We com- 
from the King's mand you, that of the 
n goods and chattels in 


your bailiwick of C. D. 


A ca. ſa. for ditto. 
George the third, &c, 
to the ſheriff of Midali- 
ſex, greeting: We com- 
mand you, that you take 
C. D. if he ſhall be found 


our writ, and by the 


you cauſe to be made 561. 
which A. B. lately in our 
court before us at Meſi- 
minſter, by bill without 


judgment of the ſame 
court - recovered againſt 
the ſaid C. D. for his da- 
mages, which he had ſuſ- 
tained as well by reaſon 
of the not performing 


in your bailiwick, and 
him ſafely keep, fo that 
you may have his body 
before us at Weſtminſirr, 
on next after to 
ſatisfy A. B. 1001, for 
his damages which he 
hath ſuſtained as well by 
reaſon of the not pet» 
forming - 


certain promiſes and undertakings friade by the ſaid 
C. to the ſaid A. as for his coſts and charges by him 
about his ſuit in that behalf expended, whereof the 
faid C. is convicted, as appears to us of record; and 
alſo J. which to the ſaid A. in our court of Ex- 
chequer chamber at Weſtminſter before our juſtices of 
the bench, and the barons of our Exchequet of the 


degree of the coif there, according to the form of 


the ſtatute lately made and provided, were adjudged 
for his damages, coſts, and charges, which he had by 
reaſon of the delay of the execution of the judg- 
ment aforeſaid, by the pretence of the proſecution 
of our writ of error brought in the premiſes by the 
faid C. againſt the ſaid A. the ſaid judgment being 
there in all things affirmed, of which the ſaid C. is 
alſo convicted ; as by the record and proceedings of 
our ſaid juſtices and barons by them had in the pre- 
miſes, and by them remitted to, and remaining in 
our ſaid court before us at Weſtiminſier, alſo appears 
to us of record: N 


And have you that mo- And have. you there 
ney before us at Neſimin- then this writ. | Wit- 


ſter, on next after neſs, Sc, 
to render to the ſaid Stormont and Way. 
J. for his damages afore- | | 


ſaid; and have there then 
this writ, Witneſs, Oe. 
Stormont and Way, 
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If it is on a non pros for not aſñgning errors, then If on = non pres 
go to the end of the firſt recovery, and ſay, And for not aſſianint 


* alſo 117. adjudged to the ſaid A. in our ſaid court 


* of Exchequer chamber, by our juſtices of our 
* court of Common Bench, and our barons of our 
* Exchequer of the degree of the coif, according to 
* the form of the ſtatute in ſuch caſe made and 


| © provided, for his damages, coſts, and charges, 


* which he hath ſuſtained, by reaſon of the delay 
* of the execution of the judgment aforeſaid, on 
* Pretext of proſecuting our writ for correcting of 

66 error, 


” 2 — —— — H— — 
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For not aſſigning 
errors fro 
to X. 
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tt ertor, becauſe the ſaid C. did not proſecute the 
« ſaid writ with effect, of which the ſaid C. is alſo 
& convicted, as by the record and proceedings of 
& our ſaid juſtices and barons by them bad in the 
& premiſes, oy by them remitted to, and remain. 
& ing in our laid court before us at Weſtminſter, 
<« alſo appears to us of record. And have you there 
© then, &c,” | pe 1 

If it is from the Common Pleas in the King's Bench, 


for not aſſigning errors, then as follows: 


„ 
George the third, Ec. 


m C. P. to the ſheriff of Middleſex, 


greeting : We command 

ou that you cauſe to be 
levied of the goods and 
chattels of C. D. late 7 
&c. yeoman in your baili- 
wick, 2001. which A. B. 
lately in our court, 
before Alexander Lord 
Loughborough and his 
brethren, then juſtices 
of our court of Com- 
mon Bench, recover- 


ed againſt the ſaid C. 


for his damages which 
he had by means of the 
not performing certain 
promiſes and undertak- 
ings lately made by the 
ſaid C. to the ſaid. A. at 


Weſiminſter in your coun- 


ty, whereof the ſaid C. is 
convicted, 


Ca. ſa. 

George, c. to the ſhe- 
riff of Middleſex, preet- 
ing: We command you, 
that you take C. D. late 
of,, &c. yeoman, if he be 
found in your bailiwick, 
and ſafely keep him, fo 


that you have his body 
before us at Weſtminſter, 


on whereſoever we 
ſhall then be in England, 
to ſatisfy A. B. 6001, for 
his damages, which the 
ſaid A. B. lately in our 
court, before Alexander 
Lord Loughborough and 
his brethren, then his 
Majeſty's juſtices of the 
bench at Weſiminſter, te- 
covered againſt the ſaidC. 
for his damages which he 
ſuſtained by reaſon ofthe 
not performing certain 


' promiſes and undertak- 


ings made by the ſaid C. 
to the ſaid A. at Mot 
minſter in your countyy 
whereof the ſaid C. » 
convicted, 


ß — 


— 
— 
7 


uni), 


C. * 


* 


as by the in ſpection of the record and proceedings 
thereof, which we lately cauſed to come into our 
court before us at Weſtminſter, for certain cauſes of 
error, and now there remaining, it appears to us 
of record: And alſo 11/7. which were awarded to 
the ſaid 4. in our court before us at Wefiminfler, 
according to the form of the ſtatute in ſuch caſe 


% 


made and provided, for his damages, cofts, and 


charges, which he had ſuſtained by occaſion. of the 
delay of execution of the ſaid judgment obtained, on 
pretext of proſecuting the ſaid writ for cortectin 
errors brought by the ſaid C. againſt the ſaid A. o 
and upon the premiſes aforeſaid, becauſe the ſaid 
C. did not proſecute the ſaid writ with effect, 
whereof the ſaid C. is convicted, as appears to us of 
record. | 


And have you the ſaid 
money before us on 
whereſoever we {hall 
then be in England, to 


And have you there 
this writ. Witneſs, &c, 


Stormont and Way. 
render to the ſaid A. for To be ſealed only. 
his damages, coſts and 


charges aforeſaid, and this writ. Witneſs Wil- 

liam earl of Mansfield, at Weſtminſter, the 

dayof ' in the 22d year of our reign, 
Stormont and Way. 


Fi. fa. upon affirmance Ca, ſa. upon affirmance 
in debt in the King's in debt in the King's 
Bench, from C. P. Bench, from the C. P. 
George, the third, &c, George, Cc. to the 

to the ſheriff of Middle ſheriff of Midd'eſex,greet- 

ſex, greeting: We com- ing; We command you, 
mand you, that you that you take C. D. late 
caule to be made and of Meſiminſter, in your 
levied -of the goods and county, yeoman, if he 
chattels in your baili- ſhall be found in your 
wick of C. D. late of bailiwick, and him ſafe- 

Maſtminſter in your coun- ly keep, ſo that you 

9% yeoman, as well a have his body before us 

| In 
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certain debt of 40. 


which . B. lately in 
our court, before Alex - 
ander Lord Loughborough 
and his brethren, our 
juſtices of the bench at 
Weſiminſter, - recovered 
againſt the* ſaid C. as 


alſo 101. for his damages 
which he ſuſtained, by 


reaſon of the detaining 


the ſaid debt, 


in eight days of Saint 
Hilary, whereſoever bs 
ſhall then bein England, 


to fatisfy A. B. as well x 


certain debt of 284 which 
the ſaid A. B. lately in 
our court, before Alex. 
ander Lord Loughborough 
and his brethren, our 
juftices of the bench, at 
MWeſiminſter, recovered a- 
gainſt the ſaid C. as alſo 
161. which, in our faid 


made and provided, for his damages 


court of the bench, were 
adjudged to the ſaid 4.B, 
for his damages which 
he ſuſtained by occaſion 
of the detaining the ſaid 
debt, 


whereof the ſaid C. was convicted, as by the record 
and proceedings thereof which we lately cauſed to 
come into our court before us for certain cauſes of 
error, now there remaining, appears to us of te · 
cord: And alſo 141. which were adjudged to the 
ſaid A. in our ſaid court before us at Weſtminſter, 
according to the form of the ſtatute in ſuch calc 
, coſts, and 
charges, which he had by occaſion of the delay of 
the execution of the judgment aforeſaid, by the pre- 
tence of the proſecution of our writ of error by the 
ſaid C, againſt the ſaid A. of and upon the premiſes 
aforeſaid, upon which ſaid writ of error the judg- 
ment aforeſaid againſt the ſaid C. being in our ſad 
court before us in all things affirmed, whereof the 
ſaid C. is alſo convicted, as appears to us like wiſe 
of record: 


And have you there 
this writ. Witneſs, &. 
Stormont and ah 


And have you the ſaid 
monies before us on 
whereſoeyer we ſhall then 


9 
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be in England, to render to the ſaid A. for bis debt 
and damages, coſts and charges aforefaid, and 
alſo this writ. Witheſs, &c. Ras Hf 

Sjͤtormont and Way, 


If you want a teſtatum into any other county, add 
after the words, convicted, &c. And ſheriff of 
« Middleſex, at a certain day now paſt, returned to 
« us, that the ſaid C. was not found in his bailnoick, 
i whereas it is teſtified in our ſame court b:fore us, 
« that the ſaid C lurks and wanders up and down in 
« your c:unty. And have there then this writ. Wit- 
1 neſs, &c.“ 


Error quod coram vob is refidet. 


Ir a judgment is given in this court, and it be 
erroneous in matter of fact, and not in law, this 
writ may be brought returnable here to reverſe it: 
For error in fact is not the ecrot of the judges, and 
therefore the teverſing of a judgment given by them 
which is only erroneous in matter of fact, is not 
reverſing their own judgment; but it is otherwiſe in 
matter of law, for they cannot be thought to re- 
verſe their own judgments. | 

If, for inſtance, an infant appear by attorney, 
and judgment be given againſt him, he may have 
this writ to reverſe it: In this caſe a precipe is to 
de made for the curſitor of the court where the 
benue is laid, and when the ſame is ſealed, it muſt . 
de allowed by the maſter in term time in open 
court, and then the clerk. of the rules will draw up 
arule for that purpoſe, which being ſerved on the 
attorney for the original plaintiff, is a ſupe"ſedeas 
to the execution on the plaintiff in error putting in 
and juſtifying bis bail within four days next after 
ſuch allowance. ö | : 


Oo 
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cc r is ordered, that the writ of error iſſued be. 
cc tween the parties in this cauſe be allowed : And ihn 
ce the plaintiff in error putting in and juſtifying bit bail 
cc within four days next enſuing, that further proce. 
« ings be ſtayed on the judgment in the original aflim 


4 until the ſaid writ of error now depending betwen 


& the parties be determined,” 


By the Cunt, 


There needs no ſuperſedeas to this writ, as the 
rule ſtays the execution, although it is laid down in 
all the books the contrary. | 

It is faid alſo, that this writ may be allowed in 
vacation by the maſter, ba 

I think an infant ought to have'a guardian ap. 
pointed by the court to proſecute the writ, as in 
other caſes, before aſſignment of errors; vid: 
Coke's entries, title error; and he ſhould affign them 
by guardian. | 

When the writ is returnable apply to the maſter 


for a rule to aſſign, which he will give in this 


form. A. B. v. C. D. Unleſs the plaintiff in eur 


& affigns errors within four days next after nat 
& given to him or his attorney, a non pros may be 


„ figned;” which take to the clerk of the rules for 


the clerk to enter, pay 15. 10 d. he will write the 
word entered upon it, ſerve copy on the attorney, 
and if he aſſigns errors or demurs, proceed as in 
other caſes of error 

If the defendant in error demurs, then proceed 
by moving for a concilium after the joinder and paper 


book made up; but if he aſſigns errors, and iſſue 


is taken thereon, then proceed by delivering the 
iſſue and notice of trial as in common caſes. 

N. B. There needs no ſcire facias in this caſe to 
compel plaintiff in error to aſſign errors. If the 
iſſue is found for the plaintiff in error, he muſt more 
to put the cauſe in the paper for argument, and 
then upon producing the poſtea the court will git 
judgment of reverſal. | 85 


Error coram vobis lies not after affirmance in the 


Exchequer chambers» Str. 690, 975. , 
—_— be entered upon x 2 roll with the 
firſt, that the court may ſee all together, Cro. Elia. 


155. 281. 


_ 


Error in Parliament, 


Writ of error that is brought in parliament, R a unt of 
A is made returnable immediately, or upon A error in partia« 
prorogation ad proximum parliamentum, becauſe that ment it made 


court, during the ſeſſion of it, fits continually, and 
has no vacation, and it is for the honour of that 
| high court to be immediately attended, that they 
may do the ſpeedier juſtice; the proceedings there 
are very expeditious, there being no ſcire facias 3 


but, upon a motion made in the houſe by one of 
the peers, a day is appointed for the plaintiff in 
error to aſſign his errors, and after iſſue is joined, 


or in nullo eſt erratum, upon another motion made 
in manner aforeſaid, their lordſhips appoint a day 


for the hearing of errors; at which day both parties 


muſt attend with their counſel ; but neither party 
muſt have more than two to plead for him, Sy. 
Pract. Reg. 235. | 


The writ is made out by the curſitor of the coun- How to ſue it 
ty where the venue is laid; pay him 6/4. 3s. 64, %% 


if no private ſeal, and the curſitor procures the 
warrant from the king. 

| Take it to Mr. W; 
it, pay 47. a copy of which ſerve on the attorney 


for plaintiff in the original action. cal. f... 
If bail is required, put it in with Mr, Jay as If bail is requir- 
before, Upon the return, i. e. when the parliament ed, how to put 


its, Get a rule to tranſcribe it at Mr. Ear office, * 

ſefve copy on plaintiff's attorney, get che tranſcript 

made up, for which purpoſe you peakrto the clerk «- 
WE”; of 


ibs wi A 


ay's office, and he will allow Allowance, 


44. 
A dogs, 


| 
1 
v 
i 
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of the errors, and leave him the pleadings, and 
the chief juſtice of the King's Bench, when ready 
carries the record and tranſcript to the lords, with 
whom, after they are examined, he leaves the 
latter, but the record is brought back again: The 
clerk of the errors attends the chief juſtice to the 
houſe, 3 | 
No ſci. fa. iſſues It has been already obſerved, that no ſcire fai 
to compel zn iſſues for the aſſignment of errors, but you muſt 
aſſigoment of 702 , | 
petition the houſe, to appoint a day for that pur. 
poſe, which is generally eight days, and get a lord 
to _ it upon the petition being left with the 
clerk of the parliament : If aſſignment of errors is 
not filed in the parliament office with the clerk of 
the pirliament in time, petition the houſe for a nr 
pros, which will be ordered with 201. cofts, but 
they are diſcretionary, and not taxed as in other 
courts, and a remittitur of the tranſcript will be 
made out by the clerk of the parliament, 
If plaintift al» If the plaintiff in error alledges diminution, aud 
ledges diminu* prays a certiorari, the ſame is to be iſſued without 
on be ved in any motion, and to be returned in ten days; which 
ten days, if not done, or good cauſe ſhewn to the houſe to 
the contrary, the plaintiff will Joſe the benefit of 


his writ. 


errors, 


— Ov © ww uo wm © 


Argumen To obtain a hearing the plaintiff in error muſt 

FEY get a peer to move the houſe that on aſſigning er- 

Fg _ the defendant may appear, and make his de- 
- ence. : 


How to get a If the houſe be likely to get up ſoon, after a. 
ſhort day ap- ſignment of errors, you may, on pleading in null 
eſt erratum, get a peer to move the houſe upon pe- 

ee to appoint a ſhort day for the hearing of the. 

| cauſe, a 
Caſes muſt be The caſes muſt be drawn up and ſigned by coun- 
drawn up, and | ſe}, which are afterwards printed, and delivered to 
2. the lords by both parties; the lords examine the 
; errors with the afliftance of the judges, in all affair 
of weight and nicety. If the judgment is te- 

verſed, the chancellor, by order of the houſe, pro- 

nounces execution accordingly ; if affirmed, ” 

Fr rec 


record is remanded, and the court of King's Bench * 
will iſſue execution, | 


Standing orders of harkament reſpeing 


writs of error, 


Tnar the plaintiffs in all writs, after the ſame Orders on writs 
nnd the records be brought in, ſhall ſpeedily re- —— pare 
pair to the clerk of the parliament, and proſecute 
the writs of error, and ſatisfy the officers of this 
houſe their fees juſtly due unto them, by reaſon of es 
the proſecution of the ſaid writs of error, and the 
proceedings thereupon, and further ſhall aſſign their Errors to be at · 
errors within eight days after the bringing in of _ ho 3 
ſuch writs with the records; and if the plaintiff 5, "par boon pa 
makes default ſo to do, then the ſaid clerk, if the 
. defendant in ſuch writ requires it, ſhall record that 
the plaintiff hath not proſecuted his writ of error ; 
and that the houſe doth therefore award that ſuch 
plaintiff ſhall loſe his writ, and that the defendant 
ſhall go without day, and that the record be remit- | 
ted: and if any plaintiff in any writ of error ſhall If diminution 
alledge diminution, and pray a certiorari, the clerk 1 — 
ſhall enter an award thereof accordingly ; and the 125 
plaintiff may, before in nullo eſt erratum pleaded, ſue | 
forth the writ of certiorari in ordinary courſe, with- Certiorari to go 
out ſpecial petition or motion to this houſe for the . motion, 
lame; and if he ſhall not proſecute ſuch writ, and jn ten — * 
procure it to be returned within ten days next after 
his plea of diminution put into this houſe, then, or loſe benefit 
unleſs he ſhall ſhew ſome good cauſe to this houſe fegt and de- 
for the enlarging of the time for the return of ſuch 410 ore ory 
writ, he ſhall loſe the benefit of the ſame ; and the awarded, 
defendant in the writ of error may proceed as if no 
ſuch writ of certiorari were awarded. Ordo dom, 
pricer. die Veneris, 13th December 1661. 
hat no perſon whatſoever do-preſume to deliver No caſer'to be 
any printed caſe or caſes to any lord of this houſe, 8 unleſs 
unleſs ſuch caſe or caſes ſhall be ſigned by one or fel. 
O a, 3 more 


"4 


l 
** 
| 
a \ 
| 
- 
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more of the counſe] who attend at the hearing of 
the cauſe in the courts below, or ſhall be of counſel 
at the hearing in this houſe. Ordo dom. procer, dit 
Martis, 19 Aprilis, 1698. 

No putting ofa Upon conſideration of the great inconveniencies 
Gs ariſing by motions and petitions for putting of 

w notice - 
of two days, and Cauſes, after days have been appointed for hearing 
oath thereof, thereof, it is ordered by the lords ſpiritual and tem- 
poral in parliament aſſembled, that when a day 
ſhall be appointed for the hearing of any cauſe, ap- 
- peal, or writ of error, argued in this houſe, the 
ſame ſhall not be altered but upon petition; and 
that no petition ſhall in ſuch caſe be received, un- 
leſs two days notice thereof be given to the adverſe 
© party, of which notice oath ſhall be made at the 
ar of this houſe, Ordo dom. procer. die Merur. 


566 


22 Decembris, 170g. 

Certificates to Ordered, that in all caſes upon writs of error 
by gen depending in this houſe, when diminution ſhall be 
awarded con- at any time alledged, and a certiorari prayed and 
cerning writs of awarded before in nullo eſt erratum pleaded, the 
8 0 clerk of the parliament ſhall, upon requeſt to him 
made, give a certificate that diminution is ſo al- 
ledged, and a certiorari prayed and awarded there- 
upon. Ordo dom. procer. die Veneris, 21 Feb. 1717. 
How counſel are It js ordered by the lords ſpiritual and temporal 
Cn parliament aſſembled, that at the hearing of 
cauſes for the future, one of the counſel for the 
appellants ſhall open the cauſe z then the evidence 
on their ſide ſhall be read; which done, the other 
counſel for the appellants may make obſervation 
on the evidence; then one of the counſel for the 
reſpondents ſhall be heard, and the evidence on their 
fide ſhall be heard; after which the other counſe! 
for the reſpondents ſhall be heard and one counſel 
only for the appellants to reply. Ordo dim. proce: 

die Sabbat. 2 Mart. 1727. | 


' 


7 


Sheweth, 


, E 5 
the right honourable the lords ſpiritual and temporal 
* in parliament aſſembled: | 
The humble petition of C. R. defendant, in a writ of 
ener breught ine this henonrable henſe, wherein 
J. R. is plaintiffy | 
Sheweth, 
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THAT your petitioner having recovered a judg- Petition for a 


ment in his majeſty's court of King's Bench againſt 22 


the plaintiff in error above named, for 100 J. da- 
mages and coſts, the plaintiff hath brought a writ 
of error thereon, returnable before your Jordſhips, 
and the record having been tranſcribed, was, toge- 


ther with the ſaid writ, brought up into this ho- 
nourable houſe, on the day of laſt, | 


That the ſaid plaintiff in error has not aſſigned 


any error or errors in the ſaid record and proceed- 


ings within the time allowed by the uſual and 

ſanding order of this honourable houſe. ; 

« Your petitioner therefore moſt humbly 

« prays, that your lordſhips will be pleaſed 

© to order a non pros to be entered in the 

6“ ſaid writ of error, with ſuch coſts for the 

delay of the execution of the judgment, 

* as to your logdſhips in your great wiſ- 
dom ſhall ſeem meet. 

« And your petitioner ſhall ever 

66 pray, &c.“ * 


Ts the right honourable the lords ſpiritual and temporal 
in parliament aſſembled: 
The humble petition of, &e, (as before) 


* 


Here ſtate the judgment recovered as before, to 


the day the tranſcript is brought up.] 


for not 
errors, 


That the ſaid writ of error is only brought for The like for « 


004 on Ach. 


delay, and in order to haraſs and oppreſs your pe - Hort day to af- 
titioner, and to prevent him from having execution 1% ens! 
oe of a 


i 
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ſeſſion, when on his ſaid judgment, and not with any real defi 
— for as your — verily believes, of abgning — f 
N error or errors upon the ſaid judgment. 

« Your petitioner therefore moſt humh| 
«« prays, that your lordſhips will be plesſed 
$ to order, that the faid plaintiff in error 
6 ſhall affign error or errors upon the-judg- 
© ment aforeſaid, by ſuch ſhort day az 
your lordſhips ſhall be pleaſed to appoint, 
«© or that your petitioner may have ſuch 
<* other relief in the premiſes as to your 
“ lordſhips in your great wiſdom ſhall ſeem 

de meet. | 
6 And your petitioner ſhall ever 

192 ' % pray, ng "het Ea 


A writ of error does not determine by the pro- 
rogation of parliament, 2 Lev. 93. 

Afterwards, that is to ſay, on the day of 
in the 24th year of the reign of our ſovereign lord 
George the Third, king of Great Britain, &c. be- 
fore the king himſelf in parliament, the ſaid 4. by 
J. KX. his attorney comes and ſays, that in the re- 
cord and proceſs aforeſaid, and alſo in giving the 
Judgment aforeſaid, there is manifeſt error in this, 
; to wit, as in the other aſſignment exactly. 

A teſt f. fa. in George the third, Sc. To the ſheriffs of Middle. 
. ſex, greeting: Whereas we lately commanded our 
parliament, = ſheriffs of London, that they ſhould cauſe to be made 
'  ..____ ahd levied of the goods and chattels of C. D. late of 

Eſq; the ſum of JU. which 4. B. Eſq 
lately in our court before us at Ve minſler, by our 
writ, and by the judgment of the ſame court te- 
covered againſt the ſaid C. D. for his damages 
which he had ſuſtained, as well by reaſon of the 
not performing certain promiſes and undertakings 
made by the ſaid C. D. to the ſaid 4. B. as for bis 
coſts and charges by him abedt bis ſuit in this 

behalf expended, whereof the ſaid C. D. was con. 
victed, as appeared to us of record in our ſaid 
court before us, and alſo . which to ma 
f NA 
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A. B. in our court of parliament, according to the 
form of the ſtatute lately made and provided, were 


adjudged for his damages, coſts, and charges, which 


he had by reaſon of the delay of the execution of 


| the judgment aforeſaid, for that the ſaid A. B. hath 


not further proſecuted a certain writ brought b 


him in the premiſes againſt the ſaid C. D. in the 


ſame court of parliament for correcting error with 
effect, of all which the ſaid C. D. is convicted, as by 
the inſpection of the record and proceedings there- 
of from our ſaid court of parliament into our court 
before us remitted appears likewiſe to us on record, 
and that our ſaid ſheriffs of London ſhould have the 
aforeſaid monies before us at Veſiminſter at a cer- 


tain day now paſt, to render the ſaid A. B. for 


his damages, coſts, and charges aforeſaid : And our 


ſaid ſheriffs of London at that day returned to us, 
that the ſaid C. D. had not any goods or chattels 


in their bailiwick, whereof they could cauſe to be 
levied the ſaid damages, or any part thereof; 
whereas it is ſufficiently teſtified in our ſaid court 


before us, on the behalf of the ſaid A. B. that the 


ſaid C. D. hath ſufficient goods and chattels in your 
bailiwick, whereof you can-cauſe to be levied the 
damages, coſts, and charges aforeſaid ; therefore we 
command you, that of the goods and chattels af 
the ſaid C. D. in your bailiwick, vou cauſe to be 
levied the aforeſaid ſums of i. and I. 
and that you have the ſaid monies before us, on 


» Whereſoever, Sc. to render to the ſaid 


A. B. for his damages, coſts, and charges aforeſaid. 
And have you there alſo this writ. Witneſs Vi- 
liam earl of Mansfield, at Weſtminſter, t day 
of in the 24th year of our reign. ; 
8; Stormont and Way. 
If a writ of error abates or diſcontinues by the act 
and default of the party, a ſecond writ of error ſhall 
be no ſuperſedeas; otherwiſe if it abates or diſcon- 
tinues by the act of God or the law. ' Salk. 263. 


pl. 4. | Ld. . - Mad, 228, Comb, o 
Keb. 658. 606. * \ * 
8 | ; In 
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In a writ of error, if there are ſeveral plaintiff, 
and one dies, the writ ſhall abate, becauſe the writ 
of error is to ſet perſons in fatu quo before the 
erroneous judgment given below ; and they that 
are plaintiffs in error, were diſtinct ſufferers in the 
judgment, fince there might be different execy. 


tions iſſued thereupon, and different -heirs were 


made by ſuch judgment on the lands of each of 
them ; and, by conſequence, the ſurvivor cannot 


proſecute the writ of error for the whole lands, unleſs 


by a colluſive perſuaſion, or by negligence or deſign 
he ſhould hurt the repreſentative of the deceaſed. 
But if any of the defendants in error die, yet all 
things ſhall proceed, becauſe the benefit of ſuch 
judgment goes to the ſurvivor, and he is only to 


defend it. Bride. 78. Telv. 208. Sia. 419. | 


Vent. 34. But the plaintiff in error muſt iflue a 
fſeire facias againſt the executors to hear errors; 
and then, and not before, may proceed to reverſe 
the judgment. 1 Vent. 34. 

If he that doth bring a writ of error, do diſcon- 
tinue his writ, before the defendant in the writ of 
error do plead unto it, he may have a new writ of 


error; but if he diſcontinue his writ after the de- 


fendant hath pleaded in nullo eff erratum to it, he 
cannot have a new writ; for then the defendant 
hath joined iſſue upon the writ brought; but be. 
fore he hath pleaded, he may, for the bringing of 
the new writ is but the abatement of his former 
writ, and no ways prejudicial to the defendant. 


Jnrolling Deeds. 


TM deed intended to be inrolled muſt be 

taken to a judge; if it be a bargain and ſale, 

one of the parties muſt acknowledge his execution 
of the deed, either in court or before a judge at bit 
chambers ; but if the deed requires the judge's ft 
only, then the party need not attend; the deed muſt 
be 2 with the judge, who with his own _ as 

7 V 


Inrolling Deeds, 


livers it in court to the ſecondary, and orders him 

to inroll it; if it happen to be in term time, the 

deed may be inrolled immediately; but if in vaca- 

tion, it muſt remain with the judge till the follow- 

ing term; when the deed is returned, then enter 

the ſame as follows on a roll, 3 
As yet of the term of Saint Michael, 24 Geo. 3. 

Witneſs William wo of Mans * : IE 3 | 
England, ( 5. ) Be it remembered, that on the 1oth The day it wan 

da of 8 in this ſame term, before the Jord 2 _ 

the king at Weſtminſter, Sir William Henry Ahburſt, 25 

knight, one of the juſtices of the lord the king, before | 

4 $0 _ into the court of our {aid 1 5 

the king, before the king himfelf, and regordeth, that * g . 


on the day of 1784, at Ser- 2 The day of he. 
jeant's Inn, in Chancery Lane, London, came A. B. *<*nowleds- 


in his proper perſon, and_brought_before the fame ge. © 
juſtice then there, a certain indenture, which he 
acknowledged. to be his deed; and prayed that the 
ame indenturg might be inrolled of record in the 


| ſaid court as his deed, which ſaid indenture the Fer vo 2. 7 


aforeſaid juſtice, by his own proper hands, hath 1 
now delivered into court here, to be inrolled, and - 
it is inrolled in theſe words, to wit, This indenture . 15 . 
(here inſert the deed verbatim, copying every word nn 
with the names of the parties, and making the fol- ν 77 p yay 
lowing mark for ſeals, >, put the witneſſes names. © _ 
alſo). When copied and examined, theſe words -e. . 
are to be indorſed upon the deed, | 4 2 4 

„ Inrolled in the court of our lord the king, before forte By 
the king bimſelf, of Michaelmas term, in the 24th year | 
of the reign of king George the third.” Roll. 560, 

Then a docket of the deed is to be made upon a 
ſlip of paper in this form : , 
The entries of J. K. gentleman, one, &«. of the 
term of Saint Michael, 24th George zd, 1784. 

Middleſex, („i. Indenture of bargain and fale, Docket. 
dated the day of 1784, and made between 
A. B. of, &c. of the one part, and C. D. of, &c. 
of the other part, of ten meſſuages and fix acres of 
land, with the appurtenances, in the pariſh of F. 
in the ſaid county. Roll. 560. 
; INDEX. 
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Abatement. 
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May amend after plea, on payment 


of coſts Page 176 


ment Page 23 Judgment of caſſetur bille ibid. 


H OW to plead in abate-|How to enter a caſitar bills 1bid. 
h 


e like to the juriſdiction 24|Plea in abatemen of coverture 194 


To the diſability ibid. 
Formerly defendant had eight 


ment, but was ſhortened to four 


— ij; the Chriſtian 


name by original ibid, 


days to plead a plea in abate-{To whom to be delivered 295 
iòid. 


days 174 
Within what time they are to be 
pleaded ibid. 
Cannot be pleaded before defend- 
ant appears ibid. 
Within what time defendant may 
plead a plea in abatement where 
the declaration is delivered after 
term, or ſo late in the term, 
that the defendant is not bound 
to plead to it of that term 175 
Declaration muſt be taken out of 
the office before @plea in abaie- 
ment can be pleaded ibid. 
No dilatory plea can be receive” 
without affidavit * , ibis 
No plea in abatement can be re 
ceived after a rg/penaras _ 
ibid, 
And are to, be pleaded before . 
parlance, unleſs, Cc. ibid 
On a plea in abatement no advan - 
tage can be taken of the erro 
in the declaration ' - ibid, 


In a plea in abatement which re- o 
Death of either party before a 


lates to the perſon, no need to 
lay a venue 176 
It be omas to plead a mi/nomer in 
his name, he may be taken 
in execution | ibid. 


Affi ſavit to annex to plea 
Replication to a plea of mi/nomer 


in the ſurname, that the defend- 
ant is known as well by one 
name as another ibid. 


Partnerſhip pleaded in abatement 


ibid, 


A plea in abatement muſt be ſign» 

. ed by counſcl 1760 

When no alteration made by death * 
of either par 

If plaiuciff or defendant die < 

interlocutory judgment, adtion 


ſhall not abate if the ſuit could 
have been originally maintained 
by the executors ibid, 


'f two or more plaintiffs ſue, the 


death of one ſhall not abate the 
action ibid. 


The like if there are two defend- 
ants 3 ibid. 
Death of either party between 


verdict and judgment is not 


error, provided the judgment 


be entered up wwithin Iwo terms 


the ſuit abates, but if after che 
ſize, Rovgh before trial, it 
does ibid. 


EjeQment 


4g 3 


„ 
n 
: © 
' 8 , 


| Ejectment againſt baron and Feme, | Of the action of indeb, Menp f 
baron dies between the day of 5 5 Pag 
i prius and the day in bank, it | What is an implied Nun fit 7 


is good againſt the me Pag. co] Action of covenant FR 
If —— huſband after verdict, - debt — 
and before the day in bank, ſhe — aſſault ky 
ſhall have judgment, but a /ci. | +——— battery ihe 
Fa. may be ſued out ibid, | ——— aſſault and falſe in. 
If pending an argument plaintiff] priſonment hid 
caſe ibid, 


dies, ſuit does not . abate ; the 
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For crim. con. ibid. At the ſuit of the king only ibid, 

Words 16 


As executors ibid. 
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the ſtatute . Page 407 


Within what time ations are to be 


brought 25 15 
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| ibid. 
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„ coſts, and liberty to plead az 1 
18 57 How to get the time enlarged 110% 


ibid, g 


No rolumeer ſoldier nable 10 17 


How to proered after award;wade, |. 
2251 
Aae, the ſervice o rule, 


atar for coſts, demand 

of the money awarded ibid. 
Affidavit of the due expencion 'of }. 
| the award to be made by one of 
the witneſſes 1067 
Wheb bail is 
and the plaiMif takes a verdi 

_ ſubjeQ;to the ,reference,. how he 

; : hy to n after award wade 


3 10 Wd: 
4 Jin ' 
18 Rave 2! 


a U 16113 
kane to be held to ball in a ops 
riot court under 10. 
And if the cauſe of adtion e 
0 10. affidavit is ,t0 
of the cauſe of action, and the 


_— 


ſum. iudorſed on anden of 
the writ 1. 
For which the merit is 10 take 
bail, ad no more 63 


If ao affidavit made, defendant 
not to be wy, ibid. 
No — Sc. in Veh coun- 


ties palatine, to |ggyeſty 91 f 
the cauſe of action be 481 ibid. 


No .petfor to be theld to bail in 


+ „ 2 2 4 


ven in the action, 


be made 


cas ith gg 


at pig „ S.. Senn 36 
But plaistiff maß, upon notige 
given proceed to judgaieat,and 


, outlawry * 73 
P 


A ſeamgo entered ge. 
books, though he has abſented 


bimſelf, » A "feaman within the 
af} 7 66 

If any nerdy bene another to 
be arceſfigd..ac.the ſuit of an 
perſon where there is no ſuc 


* 


plaiatiff's conſe 


months impriſonment ,,} 67 
A . : was; held to bail a 
- ſecond. time for the ſame cauſe 
of action, after plaintiff had diſ- 
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can be put in ſuit until: four 

Jays, country fix illi. 
The ſheriff, on re queſt, ii 0 al. 

fign the bond ibid, 
By accepting the aſſignment can- 
not reſort to the, Wei (unleſs 
by action) A 106 
Action on the bond ibid, 
An attorney waives his privilege 
by entering into a bail od 


When the bond (hall ſtand as. — 
curity, although no proceedings 
for two terms ibid, 

The plaintiff had- proved his debt 
under a commiſſion, as bail was 
not put in purſuant to the con- 

dition of the bond, the plain- 
tiff took an aſſignment (al- 
though two _ had elapſed). 
and was held ibid. 

Bail to the Bent wa may put in bail 
and render 108 

Terms on which the court will ſtay 


proceedings on the bail _ 
How to proceed in this caſe 


* 
i @ | 
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108 
If tbe bond is irregularly afgncd, 
dow 2 to 1 
proceed | 2 5s 
if the ne. 's proceedings, de- 
ſendant cannot plead in abate 
ment 105 


proper time, defendant aged 


Affidavit 
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If. plaintiff des loſt a iel 11% 


ſtand as ſecurity 


If 8 not pat in bail in 


time, an afterwards gives no- 


tice that he will pot them ip to 


ſtay proceedings on the bond, 
plaintiff may except to ſuch bail, 


and it will not be a weiber of | 
109 
without 


the aſſignment 
And plaintiff may oppoſe. 
its Sas a waiver of the- bond 
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Bankrapts, 


Cannot be arreſted for, forty-two | 


days, if nc t in cuſtody - 
commiſſion ſued out 


Bankrupts impriſoned after N | 
If an annuity bond is forfeited de⸗ Th 


ficate allowed, how to be diſ 
charged 


| 445 | 
How to diſcharge a bankrupt if in 


cuſtody, after certificate ob- 
tained 440 
If che commiſſion appears fraudu- 1 
| lent, the court will not diſcharge 
him ibid, 
Cannot be diſcharged from an ex- 


tent ibid. ' 
an at- 


A bankrapt in cuſtody, on 
tachment for the pon-perform- 


. gnce of an award, diſcharged on | 
having his certificate ibid. | 
A bankrupt may be diſcharged| 


from a judgment giyen atter 
ws, be bank: uptcy, for a debt due 


17011 1 | 
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D 1 & | 
Certificate” will not diſcharge, ibn nr 
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bankrupt on an actio 
- bond ©. RO 1 2 
Creditor is ae to ka. 

coſts after verdict under com 
fon, though judgment, not. 


ed till after commiſſion . flued 
id, 


Where.  } is an at of 3 
ruptcy. between becoming & fn. 
in error, and affirmance, no dif- 
charge ' » ibid. 

A ſurety cf a band pays debt after 
bankruptcy, not 3 by cer- 
tificate 
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Baakrupt ſued as an executor, 40 
| pleads a Falſe plea, is liable ro 
| coſts, certificate | before no | 
charge tid, 7 
If bankrups i is an executor, com- 


miſſioneta canpot ſeize teſtatar 
effects 


fore the bankruptcy, it ſhould 
be valoed and proved under t 
commiſſion, ; If forfeited aft 


it cannot ibid. 
If the penalt alty of the bond h 

never been forfeited, it is other. 

wiſe 3 


If cauſe of action ariſes before the 
bankruptey, intereſt, Oc. ſince 
are diſcharged .- . = 


| Baron and Fam. Yar 
If 8 be agaioft baron and 
feme, ſervice on the huſband is 


ſufficient for both z and if the 
huſband does not appear for 


for them 


againſt the huſband and $62 he 
Tad 903 · 


If a bankrupt i is in cuſtody 9 
{uit of a creditor, who has proved 
his debt, he may petition petition for 
plaintiff to elect ibid. 

Petition ibid, 

How to proceed upon the petition | 
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When bail are 6xed | __ | 
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himſelf and wife, plaintiff * 
If the wife be arreſted on OM: + : 


ſhall be diſcharged. 2 Black, | 
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malle obt 8 Page 92 |\ 
AA ted el pope, it is ſaid, 

me shall not 
Cart t Aude the” ee 
76. a common . unleſs 
rtore be notorĩous 151d. 
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Void. bal. 15. omitted. 
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Yaſf affize in his own county ibid, 

But now by Stat. 12 Geo. 2. . 27. 
4 man may be a juſtice of eyer 

and rerminer and goal delivery 


A Y þ 
The udges fit by virtue of five 2 
veral commiſſions 
The deſcription of wy word 7 | 
ria. | ibid, 


The circuits and towns Wg held 


ibid 
The officers of the circuit 3 
The buſineſs of the ſheriff and co- 
_ roner W 
The o aſſze E ibid, 


eee e, 


PE to compound denied, where 


there was n conſent 512 
Leave given on the ſtatute of 2 

: 161 
g Ditt dn the ſtamp act 7 


Ditto on the ſtatute of PE 
Qa,compounding a a bald, 
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diſchafged ibid. 7} 


huſband be arreſted, and not 15 
wife, he mall put in bail for- 


E How to copſolidar = 


: Circute. | 5 
Court of ae, . 21727 51 
When judges are to go the: _ 
hu ibid | 
Who rx muſt be ©» #bid.| 


Form erly no man could be Judge | 


within any county — (not in the| 5 


e ſeveral counties in England | 
** divided i into fi d fix Circuits ibid. | 
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de lr o ber is U 20 60 
Tete 51 

How to move to compound f hid 
» cf. ſee cer. 


on-, vide Due. 


' Conflidating of g, 8 


In term 7 55 
In vacation thid. 


How to praceed againſt the other 
in caſe of Youpayment 4599 


| | Continuances, | 

By wi. non mifit breve of 2 

Coroner, 

If the ſheriff are parties to the foit 
then the wenire mult be award; 
to the coroner 248 

If there is an attachment „al 
the ſperiff in office, it mul be 
left with the coroner 11 

But if againſt the late ſheriffs, l 
may be directed to the preſent 


ſheriffs to attach them 113 
His fee for anaching' 7 theriff 


11 
'To attend the aflizey s 53 
; | Cognovit ein, 

The form of a cognovit 
The like in debt | ig 
How to ſign the judgment ibis. 
1 ＋ * by cognevit a&ionem in 
;" eaſe (+ 314 
3 | The like i in debt 313 

The 
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The like. againſt an adwiniftrator 


ia debt . 272 
The like in caſe | 


Compounding Adbions. 


No informer ſhall compound with 
the defendant — by leave ofthe 

court 511 
But this act does not re, to pe; 


f ho rem iven to the y grieved 
N how , ibid, 
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| Continuangers - Fr 
Cont nuances of the wenire on the 
roll 5 268 
Continuance of the ſs and 
judgment thereon © ibid. 
Corporation. . 
Corporation aggregate, how to be 


370 
This cannot be outlawed or at | 


tached; a capias or exigent do 
not go ibid. 

If they ſue, muſt fue b * 
of incorporation, and by attor- 
ney appointed under ſeal 371 

Though in ejedment it need not 
be fo, for by coupons of leaſe, 
entry. and ouſter, the 
admit 


| ibid, 
Coftt. 


taxin 257 
Affidavit of wowed colts ibid, 
The like for not going to trial 235 


its name | 


deed is 
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| May have a rule to be preſent at | 
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rs derived from the power" | 


of the crown a oy 
The king is ſuppoſed to be preſent, 


22 there repreſented by 


1 1.8 
For ee os an more ſpeedy adminifira-. 
tion of juſtice many woes are 
appointed 7 


What a court of 3 is 


— 
Only one ſuperior court by the 


Saxo conſtitution ibid. 
Why it was tripped 3 
The court of King's 2 the 


ſapreme court — 


Remnant of the aula regia. 
It follows the king wherever he 
goes | ibid; 
It is termed the caſts morum of the 
Jaden 4 
1 Its juriſdiQtion ibi 


It is a court of appeal ſrom tha 
Common Pleas and all Inferior 
juriſdictions. - -. 6 

It grants a habeas corpus to relieve 
priſoners, and may bail or diſ- 
charge ibid. 

[t cannot hold plea in any perſooal 
action under 40s, ibid. 

For if the debt or damages amount 
to leſs than 40s, no coſts ib. 


Bur debt will lie on a now pros for 


5 
The ſtyle of the court & 
There are two ways of wy 


| Anbraies and officers to be ſued 

cers and members may alſo by 
ſaed by bill! ibid: 
But no writ of ſummons lies —_ 


common perſons 


' Hiſtory of the proceedings nb ; 


Ceart of King't Buch. 
a Why courts of juſtice were eſta- 
bliſhed 


| Of the ori 


court 
original wriet 4 
The ſecurity found on the original 


— be ſued out anlefs debt fn 4 
10d, | 454. 
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General Iſſue | 


| | E 4x1 Ibid .- Diclaration, || 
. i 290 0 93H: By 0 222 b 
tut bad HAT it-ought to contain 
s Recvgnizance ono ibid. | +> +22 
eclargtion, | the definition - of The: rules for preventing 3 
n n ibid. ſary length 119 
The conclufion n 25 Variance between the proceſs and 
Defence (what) Nine declaration when fatal ibid. 
The different forts of plow ibid. Stiled executors, they were deviſes, 
Pleas in abatement - | _— declared in their own right 120 


How to plead them 


ing ibid. 
Defendant may confeſs e 
iii 


He may do it by. paying money 


into count 1 1 g 
The general iſſue wr vs ibid. 
Special pleas in bar ibid. 
The qualificatioas-of a plea” 26 
Replication we” 27 
Rejoioder. ' — #bid 

_ New alignment 1 ibid. 


Averments on an iſſue taken ibid. 


Demurrer | . 28 
What an iſſue in fact is 29 
ntinuances to be made ibid. 
hen a plea of puis darreign con- 
+ }nuance may be. pleaded 30 
— and 4 +, 31 
A2 prins record ibid. 
ibid. 
— may bring 32 
Executions, ep eee rn ibid. 
rn an 510. 
© Officers of Caffoms. 
Allthe regulations in the act touch- | 
ing actions to be brought againſt 
exciſe officers, and others, ex- 
4 oa to officers of the cu 


Howuhey are got fid of on hogs | 


4 | Plainriff (if applied to) to give a 
particular of his demand ibid. 
Adions to proceed though no me- 
morandum filed ibid, 
How. it is to be prepared, and what 
to charge ibid. 
How to be delivered if common ot 
ſpecial bail be filed ibid. 
How it, is to be delivered if plaine 
tiff appear according to the ſta- 
tute 121 


. Of delivering a declaration de bene 


N where no affidavit is filed of 
tue cauſe of action upon proceſs, 
retornable before the laſt return 
| 122 

How where an affidavit of the cauſe 
of aQtion is filed 116 
of delivering a declaration by che 
dye ibid. 
If ſpecial or common bail be filed 
by defendant, any perſon may 
declare againſt him by the bye 
before. the end of the next term 
after return of the proceſs ibiæ 


| The delivery of a declaration be- 


| fore ſpec 


| 


ial bail is put in, is a 
waiver 297; the bail; and if be- 
fore bail be juſtified, it is an ac- 
ceptance of them, unleſs deli- 
-vered de bene i | 123 

If original be ſued out in one 
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county, and the declaration laid 


ö in 


c / c 5 


I the reed of 9 b 
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in another, bail are diſcharged } | 
Page 124 


Within what time to A Ibid. 


How to obtain time - ibid. 


Notice of declaration de bene eie 


wee "payable" Win . 

8. Hage 141 
e againſt A forviving 5c 
ceptor on a bill of exchange 
drawn in Irland, where there” | 


if bailable ES] are ſeveral-indorſements © 143 


The like in comman'proceſs 

The like upon common proce 
where bail or appearance is filed 
according to the ſtatute dia. 

Of laying the day in the declara- | 
tion 126 


* 


term, how to lay the day ibid 


When the day is material 1614. 


Declaration for. work done and 
materials found, — fory 1 
bour generally, old an 
I dlivered, base goody laid out, 

led and received, and 4. an 

account ſtated 

— for work and hots 

with horſes, carts, 'and car- 
riages 


130 
ber board and lodg- 


: ing 131 
„- ſor the uſe and occu- 
pation of a houſe and land 132 
The like againſt an executrix for 
: goods ſold aud cx to bei 
teſtator 58 04 2 
The like for an executor for goods 
ſold and delivered 134 
The like for an adminiſtrator 1364 
The like for the aſſignees of 4 
bankrupt, for goods ſold and 
delivered by the bankrupt 137 


The like on a note, drawee againſt 


the drawer *138 
The like indorſee againſt the in- 

dorſer, the drawer refuling pay. 

nent by original! . 


The nke for | drawee's' partners, | 


-- againſt the acceptor, on a bill of 
exchange by original 140 
The like for the indorſee's part- 
vers, againſt: the acceptor, on a 


The like by an'attor. for ſees 14 
The like on a bond, eue 
the obligor 
The like upon a bond 
wife whilſt a feme ſ 149 
[The like on bond at the ſuit of 4 
bankrupt 176%. 
The like at the ſuit of two exe- 
cutors 1 
The like in gebt upon 2 * 
recovered by ets 2 3 


3 on a 2 pros forthe 
defendant for not declaring 
7 | The like on a bal-bond a 7 


1 e 
The like rag ane of 28 


771 7 ay 

The like for an aflaule | 425 | 
For an aſſault and falſe ri 
n 
Declaration iu trover for . wo 
The like io treſpaſs, breaking and 

entering the cloſe, eatin 

and | treading down: < corn wi 
) _— Se. | 


yen ws 
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How to inroll a deed of ms. 

and ſale. Kea lh 70 

|Eatry and docket ibi 

: N t 154400 AF 

F 415% PA 
 Demurrers. 023 


S 5 4441 ' 0 
What a demurrer in law is 218 


They are general or ſpecial 
A man who demurs generally ak 


- * 


per by exchange drawn by i 


take advantage of all matters 
which 


ow 


Hen S _ EF. Xs. | 


' lt 
: [ I% 2&7 5 
— - ph Win 196 | 


jy ra 
1 ner or form, he a new 22 anger vic. c. 
* — cauſes . + 7 2. 
Cannot demur . Alando, - Difringa againſt. Hd; ate Merit 
' + cauſe it ſays nmoned, inſtead | | 107 
of attached +/+ + + 3bid., | Pracipe for ditto . | 14 +1: $6T 
May: demur to replication, -alcho* | How long it muſt lay in ide office 
# bound to plead iſſuablyß ibid. before ſheriff is fixed. - ibid, 
W-defendane demurs:. generally to r by original ibia. 
tbe whole declaration, and one avit of the writs of difringed 
{ count is good aud may be joined, | = oy ary — Te re- 


— 


ad ment maſt be . lain- | turn 9+; ol 
"Wes Nel 94 ky 7% ö 4 ene een wg 
' How — make vp the ee A : 
book, done by the attorney hid. ||  Difringas aber. 
4. ral — where j Dan 17 jor rium 
— is to the declara. A common difringes ; 249 
+ iow wot e h e Special ditto „ eee. 
inder 1 1 ibid. For a views ibid. 
Demurrer . Si at i000 
The like to a [replication with rods! r 25621 | 8 
cauſes . ee -:> '» Docketting Rolls. 9111 
1 e up i demutrer book 4 


on af] cial de demurrer 222 | The manner of niakidg the entries 

there is an iſſue as to part, and 25 

de murter to the other part, the | Plaintiffs warrant 

iiſſue may be tried firſt ibid. Deſendant's : 1 thi. 

if pleintif refuſes to: join: in de- Nature of the ation. t0-be ox: 
b 1 how to compel him preſſed 

ir — os 7 - 1514. | How to docket the rolls. 75 

g ment at, ow to | Docket» per 

\ bid. No — a any lands 

When the demurrer book may be | * unleſs docketted 267 

made up by the defendant, and Memorial of judgment \ ibid, 


; how to proceed 223 Certificate | ibid. 
1176 182 By 14 Nane DIV / "yo 5 
Wers Dl. N | 
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The meaning of the wi gab. TALITRIER 
pores demurrer joined and en- "HE invention of Gisa 
tered, cannot. diſcontinue with- i for the advancemend of 
out moving the court 507 Janes 409 
Bot before or afier declaration, The plaintiff and deſendant in the 
998 = lr * bar rule | - firit inftance are nominal 
ibid. If there be no tenant 1 , 
e Need d. how to proceed : #hid. 
Neid . : | 8 Letter 


3 ow aw eoeg? 


E N & © 


Letter of attorne 5 a leaſe 
oon the remiſ . 101 
The 2 5 het 1 
If no letter of attorndy- . q 

How the leaſe ought er e 

Livery and ſeiſin A. 3 
Declaration 8 1 
Affidavit | ibid. 
Of moving for jodgment Ma Ins 


Howto proceed where there is a 
"tenant in poſſeſſion * |  #bid, 
The tenant's ſon, daoghter or ſer- 
* vant, cannot be ſerved 416 
When declaration may be ſerved 


in London or Middhſex * Co 


5 


Day 6f demie 1 It; Fs 

2 lf title accrues * 

yet you dena 
$ of that term 

A davit of the ſervice o Th 

How to move for ebener 

When motion to be made id te 


Muſt be pal in She wy 
had notice 


appear i id ok tow 


otry | 
Tf in the country ibid. If where the afizes are bet — a 
It muſt be brought within 20 year . 9 1 
— — Oe eee dee "424] If the term ends on vel, 
en to make notice to appear 41 Monday to appear 
of r to = 1% When the judgment men. be 5 
When no notice neceſſary 7257 
deſite you to quit, or ſhall inſiſt How to fi gu judgment 164. 
on double rent, good ibid, Declaration may be awended* ibid. 


Half a year's notice to a tenant at 

-wilt-to quit a farm ibid. 
* the notice to quit * 10 
en 


Caſtom of Lenden reſpectiat "his 
Tenant at all events for a year ibid. 


Declaration in ejectment by bill 


ibid 
ReRory, deſcription of * ibia. 
Vicarage | ibid. 
ae 2 "0 


9 
Notice to appear in town 420 
"The like in a country cauſe 361d. 
Declaration by origmal 421 
IF it be of a manor, how to de 

ſcribe the premiſes - 419 

The better way to proceed is by 
original 422 
Declaration by original o a _dou- 
ble demiſe 2 eee 


_ the premiſes are to be inſert- 


What deckrnion 
2 4, es "I 


123 
ought to contain 


4 


d. A tenant muſt give * to — 


Appearing in town cauſes 
hs he hs. Joey $; 
How to appear for the tenant ib; 
Common conſent rule ” '3bi 
How to defend for part 488 


 Jandlorg or forſcit —_ y 
rem” --* * 

When conſent. rule is abe wa 
it muſt be annexed to the =o) tl 

And H by Bil, file commons 


if by W * e 


Note of 19 
Plea ibid. 
Any perſon claiming title may 


made tefendant with tenant by 
leave of court ibid. 
Landlord” y make himſelf de- 


fendant 430 
How to | appear for the landlord 


| Landlord at trial muſt confeſs 
If landlord is made a 4 
. at 


K 4 2 
APs my 


2 plaintiff muſt prove 
8.tenant io poſſeſhon Page 430 
time for appearance” is out, 

and there is a plea, how to pro- 

5 ceed to > u 431 


lfte by bill | ibid. 
Iſſue by original ibid. 
Notice of trial ibid. 


A e who. ſoes in 


ectment, he muſt name & guar-| 


42 


1 A A 2 21 n 
for of the pl aintiff mo give 
4 or for coſt though | 
ence be in -432 
to & againſt tenan 
8; Abſcand to avoid ſervice of 
Ament ibid. 


ia declaration. in N is 
leſt an . 
ibid. 
e ſet 


. Sr — 
„ ginal ibid. 


lite and H. fa. for colts. 434 
de hab, fac. poſs. has rela 7255 
ts tefie, though not actoally ſued 


_-: Dut ill leſſor of aun 
Kd is regular 
Hou.) uk to be ingrolled. —½ 
5 
How, to obtain warrant |, 
Attorntment . 
Wric of poſſeſſion RESET uu 


430 
Proceeding under 4 Ges, 2. c. 28. 


where there js half year's rent 


due on leaſe, and the tenant 
vits, and leaves no ſafficient 

Aären 

Upon ſervice of decdecation, tenant 
may apply for leave to pay rent 
” and ha. | 38 

How to prepare declaration # ibid, 


137 


10908. afar Proms 


What is f required in aid, 2 45 
* to move 1 2 
tenant, a 186 2 eads — 
trial ene — ue 
all the matters lated in his affi- 
avit ibid. 
The method of getting poſſelion 
where the. tenant. runs , away 
and a year's, rent in arrear, 20d 
leaves ſame, Bart Spd no 
ſufficient diſtreſe 5 ibid, 
Of. 1 to recover Premiſes 
a mortgagee 4 ibid. 
Morigao may apply to pay, and 
q- y] , „ fe rfbid, 
gs * there are two or more.mort- 
agees, court will 5 compeba 
edemption of one only 441 
Final judgment, aſtet verdict 5 
— — aſc retraxit ibid. 
. the tenant will not conſeis leaſe, 
entry and onſter at the wial, 
plaintiff mult be nonſuited, and 
after, the , maſter muſt tax, the 
coſts, which if not paid, he will 
be liable to an attachment 442 
How to proceed to get thoſe co 


; 56043 
If ſeveral defendant, and one ay- 


pears, and the other mes de- 
fault, how to proceed 442 
if Plaintiff is nonſoited on the 
merits, or a verdi for * de- 
ſendant, how. to proceed ſor 
coſts 413 
There may be a new trial angie 
161 
A verdict cures. a defe& in ſet- 
tiog out the tile, though not a 
defective one ibid. 
After nonſuit canhot take out a 
writ of poſſeſſion until. the day 
in bank ibid. 
Plaintiff may pay coſts to any of 
the defendants ibid. 
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cut for 


nA 


Mt may - be 


the 


x * 3-4 & 
the whole . premiſes, but moſt | is good ENTS | 
take only thoſe in juſtice the leſ- | It lies on a nonſuit KY 
for of the plaintiff i It lies in this court ir lait be 
ä | age 444 | bill in Exchequer 
If a verdict be for the. ers he | By original in 8 
may have à ca. Ia. or a f. fa. for | Alſo upon judg — on. fei, Z 
coſts ; or awrit of Sab. fac. 
and a H. fa. together; fo like-- When, jud 7 * iven in 


wiſe, a ca. Ja. and a 546. fac. ' King's Nene lebt, 7 a 
paſſ.-may. be joined, 15614. | writ,;of — — be ſued out 
Poſtea for-plaintiff- -, 277] in chancery returnable. in the 


How 40 tecover the meſne profits | Exchequer, 2 ibis. 
An er to reverſe judgment Hiker 
One tenant in common may have] than for theſe errors, 
this action againſt another 445 If by original or qui tam 
Ia what name the action ought o Jadgment ſhall, - be e, 
be brought ibid. | on error,, for any variance. 
Cannot pay money into court ibid. 1 
What proof is neceſſary to recover | F mr 
them 45 | Deach of either norte between mw 
If brought by nominal plain | diet and judgment not to 
court will ſtay proceedings till ledged for error Gi, 
ſecurity is given for colts / ibid. | After verdi n j et 5 
How to remove an * from ſtayed for any defect in form or 
"the mayor's Soars þ London « ibid: | | ſubſtance, i 12 any bill, &c. for 
the |. variance, ibid. 
e ö In what caſes bail is to be given 
Zlgie. ] in error or execution may f iſſue 


If lands are extended can have no | Bail is not requiſite upon a jadg- 
. - Other writ 295 |. ment ia an action of debt | 
But if ſheriff levy goods, and re - ed,upon A prior Jadgwent 333 
turn ai on the land, a ca. 21 No execution to be flayed on any 


may iſſue aud of. debt unded 

What whe ſheriff is to do 0n18n | 2 2 40. 8 6. nor "tha, aach ba 
..-\ olegit ibid, | ibid. 
7 in debt and _ 1614. Not to — — to popular actions 

| e execution ſhall be ſlaid f 

0 Error. ver dict in any action perjogat 
ck lows] | unleſs bail 1 bid. 
What a writ of exror is 530 Not to extend to executors ibid. 
Who may bringt 14831 "lo dower and ejectment bail to be 


No perſon can bring the writ it be] given by plaintiff himſelf ibid, 
Vas not party or privy, 40 the | The recognizance to be in the va= 
4 record ibid, | lue of rwo years rent due hid. 
If it beats alis before judgment it | On an amended writ of error 4 


— ]] , Re ns 


0 © 6&5 # IM 
Page 534 


LY be given 
N . the jodgment is 
4 bonit \propriir molt put in *I 

1 | 

I an action of debt f gefling a 
'. wewaffavit, _— muſt be put in 
if error bro 535 
Ta error on —— in debe on 


"bond; bail bound in the ſum 


it bein 
ibid. 
7674. 


recovered ba 
double the ſum due 
bonds that require bail 
"Bonds that require no buſt ibid. 
Jail ſhall be given in upon 
' the judgment, though a writ of 
etror is brought © 


| When.to take out a rale to tran- 
- *feribe 538 
| ; ow to proceed after ſervice of 
136i 
r ; raueripe is nd, it is 


to be dfllivered to the clerk of 
+LE 71 errors in the rn vo 
chamber 2 id, 

| bes to take out rule to alledge di 
wiovtion | _ / 
— — — to aſſign errors 

| - ibid, 


8 to ſet down 
- cauſe for argument ibid. 


When copies of errors and record 
| we to be delivered to n 


— 


— — 


of the Common Pleas and 204. 
gur chamber Nu 39 
How to proceed 1540 
Common aſignment if 2 in the 
Exchequer ae, ibi. 


Error from the cee Pleas into 
| rhe King's Bench ah 


The power of the King' 5 Bench 
court correCting errors -- 541 
If brought on a judgment in C. h. 
it muſt be returnable in K. B. ibid. 
Pretipe for writ of error "ibid, 
How to get it allowed ibid. 


536 | If bail is required muſt be put in, 


How to ſue out a writ of error 17 in four days ibid. 
Pretcipe 3514. How to put in bail 842 
Ho to get it allowed ibid. Exception to bail 1216 14 
"Allowance a gant to all | Within what time to juſtify” #bid, 
proceedings | bid. | Notice of juſtifying bai! ibil. 
5 en to be ſerred ibid. Where rule for better bail is ſerved, 
thin what time bail is to be put | bail muſt juſtify immediately, 
he __ ibid. — execution ſued out ts want 
w to put in 537 | of it held regular 4 
Notice of bail ibid. How to juſtifß . 7 
Cannot be taken before a Com- | How plaintiff's attorney in error is 
miſlioner | ibid. | to proceed ibid, 
. How to enter exception — ibid. | How to proceed when no original 
"Within what tim i. | filed aid, 
Within what time to juſtify ibid. Petition 


544 

Original to be beſpoke vaſare the 
efftign day of 2 nner 
term $45 
If plaintiff's attorney bend: in 
error, how to proceed ibid, 
How, to proceed when tranſcript 
delivered over ibid, 
How to ſue out ci, fa. ad au- 
diendum errores ibid. 
With whom to be bgncd and ſeal- 
ed ibid. 


If no aſſignment, may 685 men Von 
How to proceed if d 92 


Iißbia. 


Nen pros may be figned ſor want 


* 


FI 


of affe ument after rule given | 
7 45 Page $47 
If for want of original how io pro- 


ceed | ibid, 
If the real original is returned, 
then defendant in error may 
join in-error 48 
If a wrong original be cenifeh, 
defendant may ſuggeſt a right 
one of another form | iked, 
Aſſignment how to be ingroſſed 
and filed ibid. 


After joinder how to proceed 161d, | 
Scire facias quare executionem no 


$ 
Aſſignment of errors that there is 
no original writ filed of record 


INES 550 
Certiorari i $52. 
Pracipe for ditto ibid. 


Aſſignment of general error i6:d. 


Joinder $53 
Joinder in error, where the want 
of an original is aſſigned ibid. 
Continuance | ibid, 
Affirmance of the judgment in 
K 3. 1 5 8 


The entry of a 20 pros after /cire 
facias quare executionem non in 


error, for want of afhgningerrors| 


Af. fa, on a judgment affirmes 
in the Exchequer Chamber from 
. the King's Bench. 556 
A ca, /a. tor ditto ibid. 
If on a non pros for not aſſigning 
errors 557 
Fi. fa. for not aſſigniog errors 
from C. P. to K. B. 558 
Ca. /a. for not aſſigning errors from 
4 P. to K. B, ibid, 
Fi. fa. upon affirmance in debt in 
the K. B. from C. P. 959 
Ca. /a. upon ditto 167 


#6 


Error quod coram vobis refidet. 


49 | Argument upon real errors 


67 
rd. | The like for a ſhort day to aflgn 


! 


Error in Parliament, 


When returnable 


Page 56 
How to ſae out error in Rab Lac 
| ibid. 


If bail is required, how and when 
do put ĩt in ibid, 
No. ſci. fa. iſſues to aſſign _ | 
If plaintiff alledges diminution, : 
certiorari iſſues in 10 days ibid. 
ibid, 
A ſhort day may be appointed if 
the houſe is going to riſe - ibid. 
If there is an argument, caſes gte 
to be drawn up, and ſigned by 
counſel ibid. 
After error brought, plaintiff 
_ ſpeedily to proſecute ſame, and 
ſatisfy the officers the fees of the 
.- houſe N 6g 
The errors to be aſſigned in ciht 
days, or non pros ibid. 


4 | If diminution be alledged, and 


certiorari prayed, it's to go with 
out motion, and be returned in 
ten daye, or plaintiff to loſe the 
benefit of his writ ibid. 
No caſes to be delivered unleſs 
ſigned by counſel | ibid. 
No putting off day for hearing 
without notice two days before, 
and oath made thereof 566 
Certificate to be given of certiorari 
being awarded, concerning writs 
of error : A: _— 
How counſel are to 
argument " bid 
Petition for nen pros for not aſſign- 
ing errors 


ibid. 
568 


errors 
Aſſigument of errors 


A teſt. fi. fa. in caſe, on a judg- 


How-to proceed under it 561 


5 


ment affirmed 
2 


ibid. 
When 


$5. #-. -D 


n the writ of error ſhall abate | 
Page $70 
ibid. 


Iarrant. 


Upon an eſcape warrant, plaintiff 
is to declare within two terms 


455 


E oi gu. 


The firſt return of every term is 
properly the firſt day of every 
term, and thereon the court fits 
to take eſſoigns. 56 


Exciſe. 


From 1ſt Auguft 1783, officers not 
to be ſued tor executing their 
office until after a month's notice 

24 

Particulars of notice id 

Officers may tender amends ibid. 
It ſufficient, verdi& for defendant 
| 2 
No evidence of the cauſe of NF 

to be produced (except what is 
contained in the notice) 1614. 
Defendant may pay money _= 


% 


r ibid. 
Limitation of thd action 526 
Plead general iſſue ibid. 
Fide Cuſtoms. 
Executions. 


Cannot be two at ſame time 281 


An elegit may be had after f fa. 


ibid. 
Execution to be ſued within 2 


* year and day ibid. 


If takcn out and. returned, may | 


* x5 


ſue out execution after year and 
day, otherwiſe not 


, Page 281 
Ca. /a. in debt 282, 

in caſe ibid, 
in covenant 283 
e jectment ibid. 
—— treſpaſs and aſſault ibid, 
—— replevin ibid. 
— treſpals ibid. 
— for words. ibid. 
For the deſendant 284 
On a nonſuit ibid. 
Ca. /a. in a penal action ibid. 


For an adminiſtrator in caſe ibid. 
Aſter a ci. fa. 285 
How to ſue out a feffatum, and 
. when requiſite ibid. 
Teſt. ca, Ja. ibid, 
Fieri facias, how to be ſued out 


286 

Need not have fifteen days be- 
tween” Zeffe and return (unle/5 
againſt bail or in outlawry) 60 
How to zefte execution 286 
The goods bound from delivery 
of writ ibid, 
How to ſue out a ſecond execution, 
if the firſt levies only a part 

- 7 ibid. 
A fraudulent f. fa. executed, a 
fi. fa. at the ſuit of another to 
be preferred ibid, 
Sheritf who begun the execution, 
ſhall end it ibid, 
When neceſſary to have a wendi- 
tioni exponas ibid, 
Fi. fa. againſt one partner, ſheriff 
may take the poods of both, 
and the vendee ſhall have a 
moiety in common 287 
If a man die in execution, may 
have a fl. fa, or elegit ibid. 
Execution does not abate by plain- 
uft's death, but ſheriff may fell 

h ibid. 
When landlord intitled ibid. 
If after verdict, and before day 
| in bank, plaintiff dies, a ci. fa. 
bee 


before execution Page 287 
So if defendant dies ibid. 
Fi. fa. in caſe ibid.. 
The like in debt ibid. 
Aſter a ci. fa, 288 
The like in aſſault ibid, 
— covenant ibid. | 

—— —- ejetment 289 
Teftatum fi. fa. in caſe ibid, 
Neon omittas f. fa. 290 
Fi, fa. for the reſidue, in _ 

| i 


Teft. f. fa. into Durban in 2 
ibid. 

Fi. fa. de bonis ecclefiafticis 291 
Fi. fa. againſt an adminiſtratrix, 
where ſhe confeſſes the debt of 
the teſtator in caſe 292 
Fi. fa. againſt an adminiſtratrix in 
debt ibid. 
The like againſt an executor 293 
Fi. fa. for defendant's coſts in — 
ibid. 

Fi. fa. for coſts on a nonſuit 7614. 
Venditioni exponas ibid 
Elegit in debt and caſe 295 
What proof neceſſary to ſupport 


an czeAment 297 


Executors. 


Executors when plaintiffs pay coſts 
on verdict, but not on a nonſuit 


269 
But if defendants, pay coſts in all 


es 270 

So if they plead a falſe plea bis. 
So if they confeſs judgments ibid. 
$0 if judgment is taken by de- 
fault : 269 
So if he bring error on a judy- 
ment after a devaſfiavit 270 
They are liable on a 20 pros for 
not declaring ibid, 
If executor does not proceed 10 
trial according to notice, liable 


1h ww Di 2% 24 


to coſts if he does not ſhew 
good reaſon to the contrary, as 
a diſcovery of the eſtate being 
conveyed ; Page 270 
After motion for judgment as in 
the caſe of a nonſuit, the ad- 
miniſtrator had leave to diſcon- 
tinue though he undertook per- 
emptorily to try 271 
Rules as to payment of debts iSid. 
When he may retain ibid 
Id method of obtaining judg- 
ment de bonis propriis 272 
The beſt way to lve  ibid.+ 
Judgment againſt an adminiſtrator 
in debt ibid. 
The like by confeſſion in | caſe 


Judgment of aſſets in futuro 3 
a plea of plene adminiſiravit 
preter PS. ibid. 

No coſts allowed on a judgment of + 
aſſets in futuro 275 

How to fign ſuch a- judgment 


ibid, 


Exigent . Vide Outlawry. 


Fiigned Nee. 5 
. Hrs are generally granted 
by the court of Chancery or 
Exchequer, on the equity fide, to 
try important facts 507 
The nature of the declaration 88 
How to proceed ibid, 
Declaration . ibid. 
Plea WF: - 
The court of Chancery, alſo, upon 
points of law, ſend a caſe 508 
How to proceed to bring it 
ibid, 


Fieri facias. Vide Execution. 
Fin. 


| Qqz 


Fines payable to the king on ori- 
Sinal writs Page 379 


W. 


General Ius. 


HAT purpoſe calculated 
for 196 


General iſſue on an Hf 
Non wh fad to an — 
ibid. 
. an action on an indenture 197 
Nil debet ibid, 
The like to qui tam action ibid. 


Nes afſumpfit by an executor ibid. 
| To an action in detinue for a leaſe 


ibid. 
Not guilty i in treſpaſs ibid. 


OR IT Og and aſſault 


ibid. 
ä in caſe 198 
Nen afſumpfit, and a ſet-off ibid. 
The Hike of a judgment 199 
| Habeas Corpus. 


F the writ of ha. corp. ad 


| Jubjiciend, 

'The'great delays originally made 
in granting the writ, and mak- 
Park return 477 

| This oppretiion gave birth to the 

famous ba. corp. at A 
An attachment in ot not obey- 


ing it 478 
N to proceed to remove the 
K pr the King's | 
Bench, or a (purging: 
houſe bid. 


| yawn the writ could a be 
returnable immediately, 
1 * | 


- { How to remove 


e EER 


5 


476 


but 


body to the King's 
Bench priſon Page = 
If be is in an inferior juriſdiction, 
on proceſs from that court ibid, 
If in cuſtody, and in a ſpunging- 

houſe, on proceſs iſſued out of 


this court ibid. 
How to ſue out a ha. corp, 480 
Ha. corp. to the ſheriffs of London 
| bid. 

Precipe for ditto | ibid. 


Any judge 'may commit, though 
directed to the chief 1 1 
z g 

How to proceed after return got 


from the ſheriff 481 
Fees due to the ſheriff on return 
ibid. 
Ditto Palace-court ibid. 
Fees in the country ibid. 


Priſoners committed, to remain for 
two days, notwithſtanding any 
other writ of ha. corp. ibid, 

Defendant in cuſtody, not to be 
diſcharged till bail perfected 

ibid. 

No ſuit to be removed from an in- 
ferior court, unleſs writ be de- 

|  livered before iſſue or demurrer 

| Joined 482 

A ſuit once remanded, ſhall never 

after be removed ibid, 

No cauſe to be removed, if debt 
or damages laid in the declara- 
tion do not amount to 51. ibid. 

Not to be allowed after one of 
the jurors ſworn ibid. 

No cauſe under 10d. to be removed 
into a ſ ior — unleſs 


If 3 be obtained in „ #3 
inferior court, and the defend- 
ant cannot be found, how to 
proceed ibid. 

Upon what condition execution 
ſhall be ſtayed upon any writ of 


. 


bid. | error, c. for rev reverfing judg- 
7 | $ 


Mp 


ment given in an inſerior court, | 
where the damages 
10l. Page 4 
Ha. cor. to remove the cauſe 
Pracipe for ditto 485 
How to proceed before allowance 
by the judge below ibid. 
How to proceed after allowance #6. 
How to proceed on the part of the 
defendant "m 


No bail to be put in before the 
be returned ibid. 
Bail- piece mop 
"Recognizance of bail 487 
Notice of bail 


When bail is put in, how to 4 
ceed by rule for beiter bail 1514. 
Rule ſor — bail muſt be ſerved 
in twenty-eight days alter it's 
put in ibid. 
That every defendant not deiag 
executor, c. upon a ha. corp.” 
to remove inferior cauſes, f 


ſpecial bail ibid. 
Exception to be in 28 days ibid. 
Notice of juſtification ibid. 
When to be given ibid. 
How to juſtify 488 


When intitled to a procedendo os 
want of bail being put in 48 
When ſor want of Jade it; d. 
If there are more cauſes than one 

returned, bail in that caſe muſt 
de put in for the whole 438 
Cannot xox pros id. 
How to declare, and within 4 
time 1314. 
The declaration I bid. 
If the cauſe be removed 05 the 
coart of Canterbury, &c. where 


2 VERKE is to be laid ibid. 
| en to cad 
5 14 


Directions to inferior courts 490 
The uſe of the writ of ha; 2 
ia teftificand. 
ba. cor. ad Jatisfaciend. in 
; =indebt 30. 


- * = 


the 


rmx 


are vader 


id | 


| 


1 


| No ſpecial imparlance- 


HD ST WW 
Ho to byes pile in-exe- 


cution on it —_ 494 
Hundredors, 
Posen on inſt Apen 
the ſtatute of hue and cry 372 


Before action brought, bond muſt 
by 82 6 the 2 or 

flilacer of the county far . 
8 Geo. 2. Co 16, * 2 

The neceſſary part chat the "Fs 
nal writ ought to ſtate 

7 | High conſtable to be ſerved with 


proceſs, who is to give public 
notice the next am 72 
| High conſtable to appear ibid. 
The declaration need not recite 
the original at large, but o only 
the nature of the action ibid. 


If judgment be given againſt 
handred, the ſheriff to ſhew 
writ of execution to 2 525 
who are to tax and 

. 


charges 
The money to be , 


days after collection 
How e to be 


”F 
4 


| Tmparlance, 
E meaning of the word | 


„ 


return of the term, defendant 
intitled to an imparlance 166 


If of any other return, and plain 


be be- 


tiff does not declare four 
Fore the end of the term, he 
titled to an imparlance 


leave of the court 9 
ir a writ be returnable n 


2E 
- term, and the declaration i not 


Qq 3 deli- 


Petition to. 


N 


delivered before the gigs day 


of che ſecond term, defendant is 


intitled to an imparlance 
hy Page 173 
Imparlance upon particular cir- 
cumſtances are diſcretionary in 
. | ibid, 
= l 


An infant by the common law 401 
Ditto by the civil law. ibid, 
In what caſes he is liable, and in 
what caſes not ibid. 
II warrant of attorney be given by 
an infant, and another, court 

will order the name of the in- 
_ * Fant to be ſtruck out (wrong in 
margin) ibid. 
How to proſecute for an infaut 
| $5. | ibid. 
How if joined with others 402 
If an infant appears by attorney, it 

is error re © 
If an attorney undertakes to ap- 
- - Pear for an infant, he muſt do 
it by guardian ibid. 


II infant does not appear by guard |. 
g ibid. 


ian, how to proceed 
If an infant be ſerved with proceſs, 
tte court will make him appear 
by guardian > ibid. 
How plainziff is to apply 403 
An infant, if ſhe lives with her pa- 
© -» rents, cannot bind herſelf to a 
ſtran a neceſſaries 
- Before declaration a guardian mult 
be — 2 1.55 br 
aſſign a 
ente ibid. 
Affida vie 40 
_ How to proceed thereon. ibid. 
One admiſſion will do to proſecute 


and defend all actions ibid. 
The form of declaration ibi. 
Iſue 4% | ibid. 
. Venice and diſtringas 405 | 


ibid. 


U . 
guardian to 


Infants deſending Page 405 - 

If he appear and plead by attorney, 
plaintiff may have it ſtruck 2 

0 IP 6:2 z 

Petition to aſſigu a guardian to de- 
of infa dian 406 
If infant 1 pleads S 
attorney, and plaintiff finds it 
| out, how to proceed ibid, 
Infant plaintiff not liable to colts, 
but prochein amy is 407 
But infant defendant is, although 
he names a guardian ibid. 


| 


- 


%P 
Inquiry, 


In town to give eight days. notice, 
| if defendant lives within 40 
miles of London 299 
If venus be laid in the country 
10 days (put by miſtake 8 days), 

| Sunday is one, if not on the 
day of notice given goo 
When 14 days ibid. 
If there are no proceedings for 
four terms, then a term's notice 
is io be given, unleſs the cauſe 
has been ſtayed by n 
4 Wo. id. 
To be given before the eſſoign day 
34 ; 1014, 
Where plaintiff concludes to the 
country on defendant's plea, and 
gives notice of trial on the 
book, the ſame notice ſhall ſerve 
for inquiry after judgment upon 
demurrer, but then notice ought 
to be given of the day, hour, 
and place io + SBI 
Notice of inquiry for Lendos ibid. 
jc country 91 
Notice of countermand ibid. 
Muſt be given two days before in · 


— — 
5 N ; 


quiry executed a * ©" A 
Notice of continuance. * 


LE NM MM „ A 


The day before will do Page 301 


Coſts may be recovered: for not 
executing inquiry. 


not going to 1 bo 0 
Writ of inquiry . ibid. 
How to be ingroſſed 302 
Sheriff's ſees. „„ 
* for judgment ibid, 
Subpana on inquiry ; 4,303 
Præcipe for ſame bid. 


If ſet aſide for irregularity, a new 
one mult be ingroſſed 299 
If executed on return day it is 
good | ibid. 
Inquiry before the chief juſtice, 


how to apply for it 307 
The writ of inquiry | 308 


If executed before him, he may 
adjourn it, for want of a wit- 
neſs 299 


Inſalvent Debtors. 


Debtor charged in execution in any 
gaol, for a ſum not exceeding 
1007, may exhibit a petition to 
the court, and give fourteen 
days previous notice to be diſ- 


<3 

The notice in town 72 

Ditto at the aſſizes iti. 

Schedule + 623 | 

Petition . ibid. 

Affidavit thereof 474 

How to proceed to get a diſcharge 
. TT 4 

When objections to be made to the 

: ſchedule -_ ibid. 


A priſoner had given two notices, 
the one he did not proceed un- 
der, and pave the other fourteen 
days incluſive, the court diſ- 
charged him, as they thought 
in favour of liberty, they might 
make one day incluſive, and no 
_— on the plaintiff, as he 

d given previous notice the 


ſame as for | 


term before ' Page 47 
If debtor brings actions ates di 

charge, ſhall hold money as a 

truſtee only 477 


Interrogatories. ff © 
Examining witneſſes on interroga- 
tories | | 3 6} 
How to praceed in term, and va- 
cation I * 
Where to take the witneſs. to 
examined, ibid. 
The, form of interrogatories for 
plaintiff ibid, 
The like for the defendant 254 


Nie. 


In what caſes attorney may make 
up the iſſue bimſel 414 
How to make up iſſue, if declara- 
tion and plea be of the ſame 
term | * ibis. 
The like where they are of differ- 
ent terms 1 88 
How where there are two or more , 
iſſues 5 226 
How to make up iſſue againſt two 
defendants, where one pleads, 
and the other lets judgment go 
by default i. 
How to make up iſſue in a county 
palatine | 227 
The like if it's a W2þ iſſue, 1 
be tried in the next Zugli 
county 1 
How to award wenire, if ſheriff; a 


party to the ſuit © 22 
How to be ingroſſed and delivete 
| ibid. 


How to compel plaintiff to enter 
Rule cannot ven ter 
giv 4 


If plaintiff wants time, how to 


| 


it is joined 
pi 


Qq 4 


#- #+> Þ» 1 Xt 


© ply | Page 229| A judgment recovered is not an 
No record ſcaled, before ifſue en- ifluable plea, and plaintiff may 
tered 1 88 1614. © fign judgment after an order ob- 
x - | tained to plead iſſuably Page 259 
A ſham demorrer after a judge's 
Tudger and Officers of the Court, | order not an ifſuable plea ibid. 
rr Where there are iſſues in fact and 
8 the king uſed to fit in| in law, the plaintiff may waive 
© perl 1 ad 33], the iſſues in fact, and take out 
Power delegated to judges ibid. inquiry upon demurrer after 
Their power 34| judgment, and has no occaſion 
Formerly their commiſſions were to enter a nolle proſequi, till final 
mau bene /e gefſerint, now | judgment : ibid. 


— 


2 
during their good behaviour 
„ 8 ibid. 
The preſent judges 35 
They are ſovereign juſtices of oyer 
and terminer, and gaol delivery, 
. | ibid. 
Officers of the crown fide ibid. 


On the plea fide ibid. 
Circuit 09 
Attornies of the court 37 


; 
; 


Jide by Difault. 
Signed in every caſe where da- 


mages are to be given 297 
How to fign it in caſe 298 
If in debt ml ibid. 


Entry of an interlocutory judg- 
ment, with an impar/ance and 
final judgment thereon ' 304 

| The like where detlaration of fame 

a + job 2 
regular interlocu adpment” 
= be ſet ande, if there are; 
merits. 298: 


How to ct aſide for iregularity | © 7's. 
ibid. | Judgment on a replication of 


The affidavit 


85 freſh demand of plea after a; 
* judge's order ibid. 
there be a plea in 


abatement 
filed before bail put in, not rk 


ibid. 


dgment may be ſigned without | 


ad. 


{ ——— N;þ: dit in debt 


| 


þ 
| 
| 


m 


* 


| 


i 


d how to proceed 


' 


- - plication 


* 
4 


* 


After jnterlocutory judgment. and 
before enquiry, plaintiff be- 
comes bankrupt, he may pro- 
ceed in his own name withoot 


| Judgments final. 


Entry of final judgment after ver- 
dict in caſe 268 


Judgment by copnovit actionem in 


F 
— ie. 


— by on ſum informatus 
— againſt an adminiſtrator 
in debt by confeſſion 272 
ä The like in caſe 27 
—— Of aſſets is futuro ibid, 
On demurier to the re- 
315 
not 
iſſue 
ibid. 
ng the iſſue 
" 317 
nul 
tiel record after a rule to pro- 
duce fame a 316 
Entry of a judgment on a warrant 
attorney by ni dicit 314 
For want of rejoinder 317 
Judgment againſt defendant upon 


I. 


As in cafe of a nonſuit, for 
- proceeding to trial after 


MET 
The like for not enteri 


o 


: 


e iſſues in debt, and on de- 
mutrer 


Fi. wi. „ g< 
morrer to the replication to the 


ſixth plea Page 318 
Jurata. : 
Jurata in London | 235 
5 Furiſdifion of the Courts. 


The juriſdiction of this court over 
inferior courts | 3 
It is a court of appeal, into which 
may be removed by writ of error, 
all determinations of the court 
of Common Pleas, &c. ibid. 
Grants ba. corp. for relief of per- 
ſons wrongfully impriſoned ; 
mandamuſſts to infetior courts to 
oblige them to do their duty, 
prohibitions to keep them within 
their proper jariſdiftion, and 
may puniſh magiſtrates, and 
- » others, for wilful or corrupt 
abuſe of authority 6 
Cinnor hold plea under 40 7 


Juſlices. 
Proceedings againff them and Con- 
ables. 


No writ to be ſued out againſt any 
joſtice for what he ſhall doin 
the execution of his office till no- 


. rice given him 520 | 


May within one month tender 
. amends ' ibid, 
If tender be ſufficient, verdict to be 
entered for defendant ibid, 
Plaintiff not to recover without 
proof of notice 521 
If juſtice neglects to tender, he 
may pay money into court ibid. 


* \ 


Evidence not to be given of any 


cauſe but ſuch as is contained in 
notice , Page 521 


] Aion not to be brought againſt 


any conſtable, &c, acting in 


obedfence to juſtices warrant, till 
demand made of the copy of the 


warrant and refuſal thereof ibid. 
Where the judge ſhall certify the 
injury for which cauſe of action 
brought was wilful, e. doutile 
. a 1323 
Action within fix months ibid, 
The form of notice againſt juſtice 
and conſtable ibid. 
Notice to the conſtable to demand 


Latitat. 


Bailable /atitat 0 

A Præcipe, for the office 88 
ow to ſue it out bid. 
Alias and pluries capias 89 
Non omittas latitat 90 

| A common /atitat with notice 93 


—_ 


A latitat to Cheſter, being a 
county palatine | go 
| The like to Durban 91 


— — Lancaſter ' "ibid. 
To the cinque ports - "ibid, 


| Limitation of Aions. Vide Actions. 
When it begins to run = 
b fav 


oy of a bill of Middle/ex to 


Local Action:. 


What actions are local, which muſt 
be laid in the county where the 
cauſe of action aroſe 163 

If brought againſt officers of places 
for treſpaſs, aſſault, battery, de- 
ceit, Oc. muſt be laid in the 


, county 


* 


a copy of the warrant 523 
| 8 * 


ibid. 


. 
E 
. 2 — 


. 


county where it aroſe, or they 
woiill be ſound not guilty Page 165 

Popular actions muſt be laid in the 
proper county 164 
Debt for rent againſt the aſſignee 


ol a term is local 163 
Alen bers of Parliament. 


* 


aA be either proceeded 
M againſt by bill, or original 


14 
5 
„* 


No wenire or dif{ringas neceſſary 


ibid. 

Meſae Profits. 
The nature of the action 44 
Proof thereof ibid. 


Jury are not confined to the mere 
rent in their damages ibid. 


If brought by the nominal plain - 


ings till ſecurity given Page 445 
Cannot pay money into court 161d. 
Tenants in common may have this 

action ibid. 


Money paid into Court. 


When and for why this practice 
was introduced 185 
In what actions it may be brought 
in, without motion to the court 


9 367 N ibid, 

If by. bill, how to proceed ibid. Upon bond defendant may bring 

"The form of the bill ibid. principal and intereſt into court 

Summons thereon 368 . 186 

Præcipe for ditio ibid. | Conſtruction of this act ibid. 

Diftringas ibid. Money due by firſt inſtalment may 

Alias ibis. be brought in, but not to ſtay 

Præcipe PIR, | 309 the plaintiff from ſigning his 
Teflatum difiringas ibid. judgment | 18 

How to appear ibid. | It may be done by ſummons in va- 

When to plead ibid. cation _ | ibid, 

Præcipe for original 370 | Leave given to plead bankruptcy 

of t | to the firſt count, and pay mo- 

EY a ® ney intq court ibid. 

Memorial. If one defendant ſuffers judgment 

® | | to go by default, and the ſecond 

Of a judgment 267 . is autlawed, the third ſhall nat 

Afﬀidavit- bid. bring money into court ibid. 

How to be engroſſed, ſworn, and | Upon arreſt of judgment, plaintiff 

zegiſtered * ibid. ordered to take the money out 

| of court ibid. 

| To what manner money cannot he 

Mittimus.. ,,.. paid into court ibid, 

5 1 In adtion on a judgment obtained 

To a county palatine 254] ia an action on a former judg- 


ment, execution ftaid after the 
third judgment; on the defend- 
ant paying money into court, 
the debt and coſts recovered on 
the ſecond - ibid. 
fer is the ſame as if money had 
been brought in 188 
May be brought in on an annuity 
bond ibid. 
But where a bond is given for a 

groſs ſym abſolutely at a day 


| O 


tiff, court will ſtay the proceed- 


4 


| 


certain, 


1 


certain, and afterwards an agree- 
ment was entered into that, ſame | 
ſhould be paid by inſtalments, 
with proviſo that ſame ſhould 
be paid punctually; yet where 
two were paid and one ne 
glected, the court could not 
allow that ſum and coſts to be 
brought into court Page 18d 
After iſſue joined, plainutf-may 
take out money on payment of 
the ſubſequent coſts ibid, 
What to pay in the 100. ibid. 
May with leave withdraw general 
iſſue, and pay the money into 
court 104 
Method of paying money into 
court ibid. 
If plaintiff accepts, how to ar 
| > 189 
If coſts are not paid, how to pro 
coeed | ibid. 
Cannot have an attachment ibid 
Io what caies defendant not liable | 


- 


to pay coſts 190 
Mutual Debt. 

At common law could not ſet al 

181 

How may by ſtat. 182 


Mutual debts may be ſet off by 
pleading in bar, or given in 
evidence on the general iſſue 

| ibid. 

If debt accrues by reaſon of a pe 
nalty in a bond, or other ſpe 
cialiy, the debt intended to be 
| ſet off muſt be pleaded in bar 

ibid, 

What muſt be ſhewn in the oy 

ibid. 

Mutual debts between a bankrupt 


E N & X 


* 


In what ad ions there may be 
off ; 


Notice ſhould contain certa 


Set off reducing demand 


Page 183 


tion barred 


Defendant may move to pay money 


ibid. 
inty 7 
ibid. 
under 
405. colts are given isid. 
vo cauſcs tried at ſame ſitting 3 
one plaintiff took a verdia for 
his Whole ſum, and it was held 
he might ſlill make a ſet - off, and 
ofier enter a remittitumin the ſe» 
cond aQion 184 
aſer- 
ibid. 


into court and ſet off 


bid. In what actions it cannot be plead- 


ed to, or notice given ibis. 
A debt barred by the ſtatute of 
limitations cannot be ſet off 
wid. 

May after plea of general ,iſlue 
move to withdraw it, and plead 
anew with a ſet-off ibid. 

A judgment in B. R. may be ſet 
off againſt one in C. P. 185 


When the debt is of an equal ſum, 


there the action is barred, but 
if it be for a leſs ſum, the de- 
3 muſt pray to have it ſet 


163 


Ne recipiatur. 


HEN to be entered 245 
if plaintiff hindered from 
trying his cauſe by ze recipiatur. 
he may try it next fictiugs, upon 
notice ibi 


and any other perſon, how to 
be ſet off | ibid. 
annot ſet off in replevin 183 


f debt is of an equal ſum, the ac- 


Mi Prius. Vide Record, 
Non omittas. 
Non omittas bill of Middhſex 5 
* capias 


Neaproz. 


17 plaintiff does not . within 
two terms, and defendant has 
filed common bail, he may fign 
ros Page 35 5 

Not bound to receive declaration 
after ibid. 
But if the matter is under accom- 


modation, plaintiff may have a 


— kde bar rule for time 
#bid. and 124 
To intitle defendant to a nonpro!, 
the bail muſt be filed withio the 
two terms 355 
Defendant has twelve months to 
fign it by bill, / be appears in 
time, and by original 356 
When it cannot be ſigned 15614. 
H removed by Ba. corp. cannot 
fign a nonpros ; ibid. 
Nor can a priſoner, % g. ibid. 
Executors and adminiſtrators pay 
 - coſts on ſuch a nowpros 270 
But not on a nonſuit ibid. 
How to fign a nonpros by bill 356 
A xenpros for not declaring on a 


| bill of Middle/ex tibia. 
The like on a /atitat 57 
Nenpros for not replying ibid. 


When ſeveral defendants hu in 
pleas, plaintiff may enter a son- 
oF againſt one or more of 


c — fore record made up 


1 aſſumpfit againſt two re 
dne pleads'a judgment recover- 
dend agaioſt both, the other pleads 

8 a nolle roſequi may 
be ent as to him, but it 


the other 


be "== 


1 


AILUP o 
. 


Ls 


| 


ſhall not deſtroy the ation as | 
. 101 
f  Newpro: by che -when it * | 


K. 


Nonſuit, f 


Judgment as in caſe of. 


Formerly if plaintiff did not pro- 
ceed to trial, defendant was 
obliged to carty the record down 
by proviſe, but now may move 
for judgment as in the caſe of a 
nonſuit Page 236 

No notice for judgment, as in the 
caſe of a nonſuit, requiſite ibid. 

Afﬀidavit ibid. 

How to move ibid. 

What excuſe plaintiff muſt ſhew to 
prevent judgment 237 

If rule is made abſolvte, how to 
proceed ibid, 

How to proceed after a peremp- 
tory rule, and plaintiff negleAs 

ibid. 

Aﬀidavit ibid. 


* 


Notices of Motion, &c, 


* 

Not to appear to a writ 528 
To ſet afide an interlocutory Judge 
ment ibid. 
Fre like of a judgment and ip- 
uiry ibid. 

The like of judgment and execu- 
tion executed, and that the mo- 
ney may be reftored ibid. 
To file common bail on the mol 


To 1 aſide all proceedings for i ir 
re 

To 15 cauſe why it ſhould — 
de referred to the maſter, to 
compute principal and intereſt 
upon bond, and why upon pay- 
ment of Colts, the bond ſhould 
not be delivered up to be can- 
celled ibid. 

* ſhew cauſe why the judgment 


ſhould not be ſet aſide, an _ 


' » Capias thereon 


&. N © 


the plaintiff anſwer the matters | 
| of the affidavit Page 529 
Why che bail bond and the pro- 
_ ceedings thereon ſhould not be 
ſet aſide with coſts ibid. 
Why the writ ſhould not be 
quaſhed, and that the plaintiff 
anſwer the matters of the affida- 
vit * ibid. 
To the ſheriff to retain money by 


n Officers of the Crown Side. 


HAT officers of the court 
belong to the crown fide 35 


What officers belong to the plea 
fide | : ibid. 


Officers on the Circuit. 


Officers belonging to the circuit 
33 


Original Proceedings by. 


No more coſts allowed in proceſs 
by original than a common writ, 
unleſs the debt recovered be 500. 


Writs by original to be fi Py, 
the filacer, before ſealed 378 
All writs by original ought to be 
ſigned before appearance by the 
filacer ibid. 
Debt muſt amount to 10. ibid. 
Pracipe for an original in caſe 


78 
2 
May be ſued out in vacation, tho? 

debt accrued after the term end- 


\ 


E * 


. tefted of the laſt day of 


the preceding (erm 
Fines to the kiog — ad 


May deliver declaration de exe 


Muſt now plead without oyer of 
the original writ ibid. 


If plea be ſpecial, muſt be filed ibid, 
When attorney makes up the ue 


#2 


How to make it vp 


How. to make up record ibid, 
Jurata ibid. 
How to paſs record ibid. 


Judgment by default, how to be 


ſign 
Writ of Inquiry bit 
How to proceed to final judgment 


How to amend declaration 124 
Petition to amend the origin 
ibid, 


Outlawry. 


F defendant is out of the king- 
dom, or abſconds, * be 8 


lawed 356 
 Qutlawry in civil actions id. 


How to proceed againſt thewde- 
—_— 387 


When 


Præcipe for original i in debt ibid. 
. thereon #bid.. 
Altas and pluries | 80 . 
Teflatum K ̃ | ibid. 
How. to enter appearance 81 
Wben to appear ibid. 
When to put in ſpecial bail bid. 
How to put in bail ibid. 
Notice of bail. ibid. 
Exception 82 
How to juſtify ibid. 
May le the ſheriff ibid. 


ibid. 


* 


eſt ibid. 
The form of CR in caſe 
ibid. 
The like in debt ibid, 
Where to Jay the wenue ibid. 


a 


Affidavit of plaiatiff's demand 


Cr 


0 


| When it is neceſſary to have an 


allocatur Page 388 
How to proceed upon the capias 
utlagatum ibid 
How to petition for the mon«y 
ah 4 1 ibid. 
| e exigent 300 
Proclamation | ibid 


Capias utlagatum 391 
Wha: debts are liable to be ſeized, 
and how to be recovered 392 
King can only take the profits of 
land e lid. 
Petition to the lords ibid. 
Certificate to be figned by the 
clerk in court 393 


5 394 
When outlawry may be reve:(:c 


by attorney's undertaking #619. 


When ſpecial bail required, bon 


to be given to the ſheriff 161 
Of the appearance of defendan! 

| before the guintus exaftus 219; 
How to appear ibid 


It bail required, how tc put it in 


ibid. 
If juſtified, /uperſedeas to iſiu 
| ibid 
Return on the allowance of the /«- 
: per ſedeas 306 
How to obtain it ibid. 


o enter a common appearance 
no bail required ibid. 
After bnil put in, may move to re- 
verſe the outlawry of covuric 
£ e 
If goods be taken after reverſal, 

defendant ſhall be reſtores 

K ibid. 
If ſale is made, then he ſhall have 
the produce ibid. 


Goods ſeized, and proceedings are 


got into the Exchequer, no relli. 
tution ; but | think the reporter 
in wrong here, and mull mean, 
after the ſheriff has paid over 
the monies , ' 397 


| 


Defendant cannot be taken on a 
Simday on the capias utlagatum 


Page 397 


If bail is required before outlawry, 
afhdavit muſt be made and filed 
ibid; 


If error is brought for want of pro- 
clamation being made, the de- 


fendant muſt put in bail, not 
only to anſwer the plaintiff in 
the former ſoit, but to a new 
one ibid. 


No bail in error of an outlawry, 


till reverſal, and then the court 


take bail to appear to an origi- - 


nal, to be brought within tws 
terms „ 398 
How to ſue out a writ of error to 
reverſe the judgment ibid, 
If it's reverſed, plainciff may after 
commence a new action within 
a year 23099 
Bail on a capias utlagatum, not li- 
able to tne debt, but may ren- 
der 398 
Upon a ſuperſedeas to the exigent, 
the plaintiff may deliver decla- 
ration 399 
f a perſon procures another to be 
outlawed clandeſtinely, he muſt 
reverſe ſame at his.own coſts ibid, 
Ouclawry after judgment 98 
Plaintiff cannot be non proſſed . 
Of declaring after oytlawry 399 
How to proceed to outlawry after 


judgment obtained 400 
Oyer. 
Oyer, definition of 176 


If action be upon bond, deed, or 
other ſpecialty, defendant may 


demand oyer of the (ame 177 


The demand of eher ibid. 
Cannot now have eyer of the writ 


ibid. 


8 - Defendant 


* 
* 


a a. 


Fr NV 


Defendant muſt pay for oyer, and 
has as much time to plead after 
it is delivered, as he had when 
demanced Page 177 


Paper Broks. 
HAT they are 212 


To be made up, if plea 
be ſpecial, by the clerk of the 


papers | 213 
In what caſes attornies may make 
up the iſſue ibid. 


How to make up the paper-bouk, 
and when it may be done with. 
out giving a rule to rejoin ibid. 

W hat 1s to be paid to the clerk of 
the papers . , bid, 
Entries to be paid for by the de- 
fendant | 214 
How to. proceed on a plea of a 
judgmeat recovered, if defend- 
ant returns the book in the firſt 
inſtance ibid. 
If he return it, and ſtrikes out the 
rejoinder and demurs, how to 
roceed - 4 ibid. 

; of ſetting down demurrer for argu- 
ment 215 
Proceeding to final judgment 
thereon in caſe, and alſo in debt 

| . ibid, 
The defendant is at liberty, atter 
pleading a ſpecial plea, to itrike 
out all the pleadings, and deli- 
ver the general iſſue 216 
Where the plaintiff tenders an iſſoe 
on the defendant's plea, and no- 
tice of trial is given, if defend- 
ant demurs, and judgment 1s 


given, the notice ſhall ſerve for | 


executing an enquiry, but plain» 
tiff inuft give notice of the hour 
and place ibid 


A genctal demurrer cannot be 


may 


waived, but a ſpecial one 
| ibid. 


* 
= 


E 
* 


Xe 


What entries are to be paid on re» 
turn of paper, or demurrer book 
by defendant Page 214 

Notice of trial given for the ſpe- 
cial iſſue, ſhall (if waived) ſerve 
tor notice of the general iſſue 
? 216. 

If a plea comes in late, how the 
book is made up 217 

When to return book if not made 
up within eight days after term, 


and delivered in London and 
If at the aſſize ibid, 


It muſt be returned on the fourth 
day in the evening ibid, 
[n all caſes if plaintiff's attorney 
accept the book aſter the limited 
time, he cannot fign judgment 
9 21 
When to ſet down demurrer for | 
argument | ibid. 
If paper-book be of an iſſue in fact, 
the four days for keeping the 
book are accounted excluſive ; 
if a demurrer, or iſſue in law, 
incluſive 218 
When plaintiff concludes ad pa- 
triam, and defendant demurs, 
he ſhall accept notice of inquiry 
P 


1 
„ 
14 


Partners, 


If defendant does not plead part« 
nerſhip in abatement, he cannot 
take advantage of it after, it 
being a waiver of the objection. 

| 5 Burr. 261 "To 4 


Paupers, 


What a-pauper is 4 

How they formerly were obli — 
to ſue ibid, 

Every pauper ſhall have writs for 


it 


no fee, counſel and attorney 495 
ay 


/ 


, May fie now if not worth 51. in 


orma pan Page 495 
1. to ae T ibid 7 
The erm of the petition 496 | 
Afﬀidavit ibid. 


5 I to pay no fees through all the 


* cauſe till verdict 457 
If he recovers 5. then he is ac- 
counted dives, and muſt pay the 
ibid. 
© fee to be paid to his counſel or 
| ny | if he does, to be diſ- 
upere 498 

| Heis . liable to coſts, but to * 
_ puniſhed if the court thinks 
proper ibid. 

9 Nor is he liable to coſts for judg- 
ment as in the caſe of a nonſuit, 
vor to pay coſts if he brings a 
new action, unleſs it appears he 
has been vexatious ibid, 
Not liable to pay for any of the 
pleadings ibid. 

1 be admitted to defend ibid. 


FF Peers. Preceding At. 


The peers of Scotland ue * 55% 
' vileged - | 

Soits' may be proſecuted WW: 
peers, &c, and their ſervants, 
notwithſtanding their privilege 


ibid. 
But members are not to be _ 
| | bs 
How to be ſued _ 
Pracipe for original i 6 1310 
Diftripga: tbhereoenn " Shia. 
How: to appear 
If defendant appears — 
opon dd . he Tall | 
* e dhe C p 
Declaration N of: ” 
When to plead” ibid. 
Proceedings by bill ibid. 
e bill 


Form of 


| 


TL 


Y 


. 1 06 of *. 


| Special ple. 


Within what time a plea in ber | ts 
to be pleaded Page 122 
Defendant may plead as many 
pleas as he pleaſes | 178 
How to ſearch for plea 173 
How to proceed if four terms are 
elapſed” ibid, 

| Copy of declaration to be paid for, 
whether delivered or filed, before 


plea 179 
To be filed with the clerk of So 


papers ibid. 
Clerk of the papers to receive no 
ſpecial pleas unleſs figned ibid. 


No attorney to receive plea that 


ought to be filed ibid. 
How to plead double 179 
How to get time to plead rn 
ibid. 
judgment recovered not 23 4 
bid. 
Statute of limitations 200 
Replication and iſſue 201 
Plea of ſet- off ibid, 
Replication 202 
Satisfaction pleaded ibid. 


Replication 


Tender to the whole * the A. 


(except as 10 44, 40. 1 
Replication and iſſue 
Replication if plaintiff accepts = 
money, and goes for further — 
mages | 
Plea of infancy bid. 
Judgment — in C. P. in 
caſe | ibid, 
366 | The like in debt” 206 
Plea of non aſſumpſit and plens ad- 
miniſtravit 207 
* admiaiiravit, and a judg- 
ment outſtanding ibid. 
Bankruptcy ; 209 
Plea of v tial record bid. 
Replication 210 
If a judgment of the ſame court be 


pleaded 


— Nil debet 


”* ,, di& on the roll in caſe 
+ If the cauſe is tried in town, plaio- 
tiff 's attorney indorſes the peſea 


4 


1 


. = pleaded, the term and: mn 


toll to be given ibid. 
Non aff. and plen. adm. Page 207 
How. to proceed to move to abide 

by the plea \. $10 


When court will order defendant 


to plead inflanter | 211 


Cannot waive general iſſue or de- 


- murzer, but if ſpecial, may ibid. 


May demur to the replication ibid. 
1 6 , 


Popular aftient, See title Aion. 
How.to compound them 511 


Paſſſton. Writ of 133 
35 Pafea. 
How to proceed on it 255 
Rule for judgment ibid. 
For plaintiff on non aſump/it 275 
How to be ingroſſed ibid, 
The like with a zales . 276 


For plaintiff on non eff factum 277 


ibid. 


— in treſpaſs 


For plaintiff on a plea of admini- 


 flravit ibid. 
_ - In ejectment ibid. 
On non aſſump/it infra ſex annos 278 
On not guilty in treſpaſs ibid, 


For defendant, on a plea of plene 


adminiſiravit ibid. 
For plaintiff on a aſſumpfit by an 
executor ibid 
For plaintiff on a plea of olvit ad 
diem | | ibid. 
For defendant gn mon afſump/it 
27 

For plaintiff in aſſault, on ay 
guihy and /on aſſault dimeſus ibid. 
For defendant on a nontuit 1614. 
Entry of the judgment after ver 
268 


255 
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8 * 1 
The court ſees Pag ß 
If tried in the countfy, aſſociste 
indorſes it Sh ibid. 
Rule for judgment ought vot to bs 
| entered before the day in _ 
Peta in debt upon five iſſues, tae 
being a demurrer to the replica» 
tion to the fixth plea 279 
4 
. 


Prijontts. Proceedings againſt, 


How the proceedings againſt them 
were formerly 451 
The ee mode of delivering 
declaration againſt a priſoner in 
| the cuſtody of a gaoler 452 
To be alledged in declaration in 
whoſe cuſtody defendant is 161d. 
Alſo at whoſe ſuit detaiged, or de- 
murrable 3 


No declaration to be delivered 2 


fore the returi of the writ ibid. 
No rule to appear and plead till 
affidavit filed of the —_ 
ibid. 

And copy to be produced before 
ſigning judgment to the clerk or 


the ſecondaty ibid, 
Declaration to be filed before the 
end of the ſecond term, and af- 
fidavit, to be made and filed 
within 20 days next after ſuch 
term ' ibid. 
New rule reſp ecting priſoners ibid, 
Within what time to declare on an 


eſcape warrant 45 
The form of declaration 3 


9 How to be ingrofſed and delivered 


Of filing it and giving rule to ap- 
pear * he ** id. 

The affidavit of delivery 

The plaintiff muſt demand a plea 

before he ſigns jadgment bid, 

Rule to plead may be given after 


the firſt rule out " ibid, 
| Rr * 


= Wunin 


5 me. þ in cuſtody of the mar- 
y 


5 * like if he is in for 


1 
Within wha! time to plead Page 461 


. * whom notice of ir muſſ 


be given 456 
A riſoner way put in bail before 
Saal judgment 462 
Muſt rocked to final judgment 


ko mr three terms next after de- 


* Claration delivered, including 
the term judgment is figned 457 
gft be charged in execution 


my 


within two terms 456 
to charge defendant in exe-| 


eution in the county gaol ibid. 
If the defendant is in cuſtody in 
Newgate, Ludgate, or any other 
county gaol, how to proceed 
_- againſt him for a new plaintif 


457 
felony 459 
How if be is in culiody of the 


* marſhal 457 
When he is to plead iu cuſtody of 
' the marſhal. ibid. 


Muſt go to trial, and jndament in 


three terms ibid. 
And charge him in execution in 


two more ibid. 
Declaration 2 a. priſoner in 
_ cuſtody of the marſhal ibid, 


How to charge a priſoner in exe- 


. cation in cuſtody of the mar- 
ſhal ibid. 
Commitiitur piece | \ ibid. 


How to charge a priſoner in. cuſ- 
tody of the marſhal, by way 
of a new detainer 

How to proceed | ut 

Committitur piece 


ſhal, by way ot detainer for - 
new plaintiff | ibid. 
How O proceed 45% 
Tfa priſoner i in the Fleet be charged 
with declaration, and remove: 
to K B. plaintiff mus proceed! 
_ I» CP, to jodgmert, zud then 


| charg him id exgcution by hab. 
ibid. 


| 8 6d ſatisſaci 


* 
” oo FE 


* FR." 
3 
N * Z X. 
* 
* 


Same in this court P 

If a defendant in cuſtody — 7 
proceſs be committed to the XK, 
B. before declaration, 1 - x 


proceed 


How to proceed by iN 10 

cuſtody of the ſheriff ibid. 
Declaration ibid, 
If in cuſtody of marſhal -, « ibid. 


If defendant a priſoner plead in 
perſon, he does not pay for the 
iſſue 4562 

Aliter by attorn ig 

Though a priſoner is ſuperſedable, 
yet he may be charged with de- 
elar ation, if not ſuperſeded ibid. 

Within what time =_ have to 
plead in county 461 

The conſtrution * the rule 462 

Priſoners are intitled to their diſ- 
charge for want of declaring 
within two terms next after the 
return of the proceſs 463 

In caſe of commitment or render 


ibid, 
Wher on eſcape warrant 455 
ow to 2 bim from a coun- 
ty gao 5 

The like from the marſhal ibid, 
If by original 464 
What will prevent a diſcharge 
ibid. & 455 


If before judgment, though ſuper- 
ſeded, liable to be — in — 
cution, aliter after 464 

If plaintiff does not proceed to 
judgment within three terms af- 
ter declaration (including the 
term in which that was delivered 
as one), or in caſe of ſurrender 

after declaration, or if he ſhall 
obtain judgment, and does not 

charge defendant in execution 
two terms after, including the 
rerm in which it was given as 


'one, then defendant muſt be ſu- 
perſeded ibid. 


If any writoferrororinjuaQioo,then : 


within two terms after affirmance 
or injunction diſſolved Page 465 
If writ be againſt huſband and 4 
and the wife in cuſtody, ſhe ſhall 
not file bail for ber huſband up- 
on /uper/edeas 466 
If plaintiffs become bankrupt, and 
the aflignees make due diligence 
to charge defendant in execu - 
tion, yet if he prevents it by 
plea, he ſhall not be n 
If a ſurrender be after trial or jadg- 
ment, muſt charge the defend. 


ant in execution in two terms | 


46 
But if delay is made by a writ of 
error, he muſt charge him in 


execution within two terms after | 


jadgment affirmed ibid. 
Explanation of rule 466 
How to diſcharge defendant for 
not proceeding to judgment and 


riff ibid. 
Ditto in cuſtody of the marſhal 

46 
Affidavit of the ſervice of the — 


mons ibid. 


Juperſedaas for not 3 468 


Præcipe for ditto | 69 
The . original tlie 
e like for not proceeding to trial 
and judgment ibid. 


For not charging the defendant in 
execution ibid. 
The like on putting in yu. bail 
bid. 


Cannot be taken aſter — 
for want t of charging in execu- 
tion 


be « Privilege. 


Mo are privileged 69 


execution in cuſtody of the ſhe - 


470 
all » and ſervice on return day i 
|! ed? I. 
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5888 ; Procedenday - 
Writ of procedends Fan- 45 
5 P roce/s. 


Definition 
Muſt be in the name of k 
king, and muſt be under the 
teſts 'of the chief juſtice, or ſe- 
nior judge, if no chief 131d. 
Latitat and bill of Middleſex muſt 
be returnable on a day cer- 
tain 81 
If ſued in vacation; how teſted ibid, 
Variance between the proceſs and 
declaration when fatal, and when 
not ibid. 
How to ſue out a bill of 2 
i 
Warrant to proſecute under the 
new at $2. 
None of the duties in the 25. Geo. 
3. c. 80. are to be charged to 
clients, on payment of the ſum 
3 nr 3 AS, 20. 
a the and year 
ee. ap be ſet down with cha 
_ of the n 2 a 


Bil of F Middufex bailable 83 
| Preecipe for ditto ibid. 
Alias NS ibid. 
P luries ibid. 
The ſeveral ac- etiams in caſe, _ 


Oe. 
Non omittas bill of Middleſex of 
Bill of Middle/ex not bailable #61 
Notice _- 8 
Defendant muſt be ſerved perſon- 


If Sos are ſeveral defendants, 22 
muſt be ſerved . 


A: 


Rr 85: 


F * 07 2% 
| If a warrant to proſecute has been 


once filed, there needs no other 
| _ for further proceſe Page 86 


Cities and towns having a ſheriff | 


der therifs 2 487 
DireQions to be obſerved in coun- 


ties Palatine ibid. 
Ciaque poris | ibid. 
A bailable /aritat ibid. 
ie for ditto 1 88 
How to get it ſigne led, and 
| N. warrant 95 5 + Bt. 
as capias 8 
. Geet bid 
If to anſwer the plaintiff and the 


king ibid, 
If forfeiture be to the poor and in- 
„% en #bid 


Non omittas capias — 90 
Latitar to Cheſter ibid. 
To Durham ' 91 
Lancaſter ibid. 
Cinque Ports ibid. 


Common proceſs to have notice 92 
Three things to be obſerved 5 
common proceſs ibid. 
Service on return day regular 1514. 
Service on huſband, ſufficient for 
 _ both ibid. 
Each defendant muſt be 3 
ibid. 

Latitat not bailable, and precipe 


93. 

Proclamation. ; 
vid Outlaw... 
When to plead it 30 
It is not allowed after demurier 

determined, or verdict 

k - TE"? N oF 4 « , 

Record of Nift Prius. 


HAT it is to contain 243 


How to make up record | 


Wn 


ibid. 


oufter, and afterwards a plea in 
chief, and iſſue thereon Page 243 
How if there is a demurrer, and 
cauſe to be tried before it's diſ- 
How to make up record in com- 


mon caſes ibid. 
Placitas ibid. 
Jurata in London © 244 
The like in Midaleſes ibid. 
The like at the aſſizes ibid. 
How to enter iſſue, and paſs re- 
cord in town 246 
How in the country ibid. 


Caule to be entered two days be- 
fore fitting in term, or a ne re- 
cipiatur may be returned 245 

No record to be received in Mid- 
dliſex for the fitting after term, 
unleſs entered. two days after 
the laſt day | ibid. 

In Londen to be entered before the 

| adjournment day ibid. 

If cauſe is not ſet down, a ne reci- 
piatur may be entered ibid. 

Every cauſe is to be tried in the 
order they ſtand, unleſs, Oc. ib. 

Explanation ibid. 

If the plaintiff is prevented from 
trying his cauſe by ve recipiatur, 
he may try it the next ſittin ee, 
upon notice ibid. 

If the cauſe is not tried, it is to be 
made a remanet till next fittings, 
and how 246 


Remittitur. | 
| Judgment by nil dieit in ejectment, 
with a remittitur dampua 433 
Replication. 


| What time to reply on rule 231 | 


upon a judgment of rypondeas 


How to compel plaintiff to reply 
212 
. +6 When 


WA 


Replication and iſſue on a plea of 
non aſſump/it infra ſex annos 201 

The like io a plea of tender” 204 

The like where plaintiff takes the 
money out of court, and goes 
for a further ſum 20 


5 
Replication to a plea of ſet-off 202 
- to a plea of 3 


ei 
24110 


tion 


cord 
Retraxit. 


How to enter a retraxit of de 


ſendant's plea 308 
The entry in caſe 316 
The like in ejectment ibid. 


The attorney may do this, though 
ſaid the contrary in many books, | 


but at's every day's ps 399 | 


i 


Rolls, 
Vid. Docket, 263 to 268. 


Rule to plead. 


How to give rule to plead 170 
When rule expires ibid, 


| Rule to plead may be given at any 


time io term, or four days afier | 


„ IF 8 
How to apply for time to 2 
e elapſed, — 


IF Jour terme are 


give a 3 term's notice to 


plead 173 


The clerk of the rules will accept | 


it on the eſſoigu day, but it can- 
not be entered till he. firſt day 
\; of un, | 05 


q 


| 


| 
. 


SS D 2 . 
When a whole term's rule Pagern2 | 


; CREE * 


A demand of plea 
How long defendant has to — 
after demand made ibid. 
No demand is neceſſary to be made, 
where // plaintiff has filed bail 
according to the ſtatute, an 
given notice of the mw” 
i 
Demand of plea is a waiver of bail, 
before put in ibid, 


| It is ar againſt a priſoner 


172 
How to de ven * 2 
The form 5 | * 


If cauſe be tried within term, may 
be given at any time within four 
days after term, but cannot. ba 
given before the day in 7 * 


Expires in four days 1 J 


given ibid, 
No rule upon a nonſuit, but coſts 
| may be 8 after the day in 
bank ibid. 


"FE : 


Sailor. v5 


JO feaman ſhall be liable to 
be taken out of his May 
jeſty s ſervice, otherwiſe than for 
ſome criminal matter, unleſs t 
debt amount to 200. 67 
Plaiotiff upon notice, Ic. may . 
ter a common appearance, 


vad proceed to judgment, Cc. oP 
- SatisfaFion, 188 ** 
| How to ent xiion on moan 


0 
Re 3 | rats 


0 SatisfaQion lace | * 409 

e Wbere whe filed © ine. | 
. 2 

Of reviving odgment 320 


Sci. fa. Fre, be ſued ip the county 
r the original action was 
ibid. 
$64. fa. neceflary if defendant 
be delayed ibid. 
Computation of the year 
If error brought no need of a ci 
_ fa. till a year and a day after 
rmance ibid. 

If execution not returned, by the 
ſheriff, or not filed, cannot en- 

_ ter continuance to ſave b fei. a. 
ibid. 

. In no caſe where the parties are 
changed ought execution to go 
without ei. fa. ibid 
If judgment be againſt the teſtator, 
2 ſci, fa. againſt the eXecutor 
ought to iſſue ; Ah. on 1 #; 


art 


— 


If judgment with a ce/ſet ewe | 


* there need no ſa. fa. till year 
and day after time elapſed 322 
On the death of defendant, Re 
judgment muſt be revived 1614. 
The like on che death of plaintiff] 
ibid. | 
It is neceſfary on a bonſuit hid. | 
If Execution i is once ſued out, need 
not ſue out Ai. fa.” ibid. 
| Ir may be ſoed our of courſe in ſeven 
© years, but afterwards a motion 
mut be made at ſide bar ibid. 
May be ſued ont after ten years | 
© without motion or affidavit ibid. 
Execution cafingt be ſyed out after 
judgment tevived, if above a 
, year and day ibid. 
a. on which a 81 returned, 


. toy. 4 ſometime in the office | | 


* 


” 


4 # » 9 


325] 


Al- to lay four days doe 


Fate 323 
Each u have ſeven days hve 


the tee and return ibid. 

I The firſt ci. fe. left one day be- 

fore return good * 
If to be returned ci. fact to be 

left four days excluſive ibid, 

Time ſettled for warning 22 


Eight days between fle and. re- 
turn of one ſci. fa. only ibid, 
How to proceed if one Al. fa. 


ibid. 
How to ſue out ei. fas 24 
 Preacipe for ſci. fa. ibid. 
Scire facias in debt ibid, 
— Caſe 325 
— treſpaſs ibid. 
— treipaſs- and aſſault 
ibid. 
ne covenant ibid, 


2 an admjnifiratrix in caſe 
| ibid, 

The like againſt an executor 326 
The like by an executor 327 
s | The like for an adminiflrator 181d. 
If one ſci. fa. be of one term, and 
the alias of another, how to en- 
ter and docket I zid. 


| How to proceed on one ci. fa. if 
feire feci be returned ibid, 
How to fign judgment ibid, 


The entry of two ci. A. and 
jadgment 29 
The entry of one tid, 
How to appear 329 
If one is ſued out and no procced- 
ing within a year and day, can- 
not proceed in that © ibid, 
Declaration on ci. fa. ibid. 
Cannot amend a /ei, fu. ibid, 
Where 1 * ought to be taken 
after final nn and before 
revivor. ; 
The like of an Asie 1 
Sci. fa. by a baron and feme on 
a judgment recovered: by fam 
whill ſole, if after execution 


; | . awarded 


* 


\ 
vo 
4 
; | 


F ; h 0 N of, 4 f 


awarded ſhe dies, it ſurvives to 
the huſband Page 3 30 
Jadgment againſt a Feme ſole who 
after married; betore execution 


the wife died, the huſband is 


chargeable ibid. 
If after motion, and —— re- 
vived, defendant dies before ex- 
ecution, a new /ci. fa. muſt. be 
ſued out, but may be without 
motion ibid. 
In ejectment, execution cannot be 
ſued out after year and day, 
unleſs revived ibid. 
And it muſt go againſt the ter- 
tenants as well as defendants 331 
Proceedings by original upon a "7 
| 755 


Fa. 
If the plaintiff dies after interlo- 
-- Cutory judgment, it may be re- 
vived By his executor or admi- 
niſtrator e ibid. 
How to proceed thereon 332 
Sci fa. by an executor after av in- 
terlocutory judgment, and be- 
fore inquiry executed ibid, 


The like by an adminiſtrator (mar- | 


gin) 333 
Declaration thereon 334 
If no appearance, how to ſign 

judgment ibid. 


How to enter ſame after final judg 
ment EIS. ibid, 
If detendant dies after inquiry ex- 
. 'ecuted, and before return, a 
. fa. goes 335 
Plaintiff — proceed aſter an in- 
terlocutory judgment though he 
becomes a bankru ibid. 
Sei. fa. againſt an adminiſtrator of 
defendant, afier interlocutory 
judgment, and before inquiry 
ibid, 

If a judgment be againſt two, and 
_ a ci. fa. iſſues againſt one, it is 
| bad, for as the judgment is 
Joint, { ought the ſcire facias 


. + 


2 1. I . 
A* 


„K. 


If one recovers againſt a /eme a, 
and ſhe is married within the 
year an. day, . fa. muſt go 
againft the huſpand Page 337 


Scire facias againſt Bail. 


By the terms of the recognizance 
they are bound to render at the 
end of the ſuit, therefore you 


may proceed by action or ti. fu. 
< ibid. 


But before any proceedings a cd. 
Ja. muſt be taken mas, he 
four days in the offic- before the 
return ibid. 


it the action be by original, fifteen 


days is to be between the teſte 


_ and return of ca. ſa, _ ibid, 
Tf by bill, eight 338 
How to proceed by action ibid. 
The ac. tian of the writ ibid. 


Bail have eight entire days in full 
term to render ibid, 
if four only in one term, have 
eight the next in full term to 
render ibid, 
Proceeding after proceſs ſerved 


| . 8M; 
It is determined the bail are to pay 
coſts on an action I 
Proceeding after proceſs * 
5 * : 
Yeaue muſt be laid in Middleſex 
For what ſam the bail are liable 
ibid, 


Proceedings by /ei. fa. againſt bil 
Entry of the recognizance 


* 339 

How to ſue out ei. fa. "341 
When to be teſted by bill and ori- 
ginal 340 


If you mean not to ſummon on the 
firſt, it may be leſt one day be- 


336 


fore return ö 23 0 
R 4 Alias 


of bail 


4 


* 


* Mins IS "A | 


* gow 340 

I only one i 3 tu pro- 
4 ceed 1 Fr 4 
cire a 
The ln rue ibid. 
Præcipe for ditto 1 42 
go for judgment ibid. 


Entry & the roll of the two ſe 
The * of one returned ſci. ci 

344 
I #i. Fat. be of different terms, 


bow to enter them ibid, 
How to appear ibid. 
The form of the declaration 1614. 
Although the laſt ei. fa. be re- 
turnable laſt return, yet you 
may entitle declaration, as of 
the term generally 
Wbat bail may plead in their diſ-4.. 
charge ibid. 
How to proceed by ci. fa. if ac 
tion be by original” ibid. 
N to the /ci. fa. by ori- 


gin 34 
Cannot levy coſts on i. fa. by 


original agaioſt the bail 1614. 
Nor are bail liable to the coſts in 
"ror 345 
Fi. fa. in caſe againſt bail 246 
Ca. ſa. in caſe _ bie 
Tefatum 2 fa. in * 148 
— ca . — 161d 
i. fa. in i debt "UE ibid 
Ditto in eſe  46ide | 
Within whar time the bein = 
render the principal 
The rule to be conſtrued 2 
. 
Muſt be rendered g 2 


How to render bim I in priſon | 
en ii 

17 he is bankrupt and in priſon, 

and obtains his certificate, the 


bail, on opens 1 ” 
exonerated 


Fein gultody or felgay, how 


$: 


1 


343 


345 


1o-apply- © Page 351 
How, to des the deſendant in 
towng ibid. 
Nous 0 be given of the oder 
1 


| If no nodes given, yet if a render 


is made, they ſhall be exonerated 
upon payment of coſts ibid. 
How to exonerate bail alter render 


Notice of ſurrender Bis, 
Affidavit of the ſervice thereof 
ibid. 
Surrender muſt be entered in the 
marſhal's books ibid, 
The bail may take the principal 
on a Sunday, and how ibid. 
Of ſtaying proceedings againſt 
bail where error is brought by 
..the principal ibid. 
Ir hal apply in time, the terms 
are to render within four days 
after aſſirmance 353 
Cannot be proceeded againſt, "if 
error allowed in time ibid. 
It is a contempt to proceed if al- 
lowance is ſerved in time ibid. 
Will not ſtay proceedings pending 
error, till bail put in, becauſe it 
is 8 Juperſeatras | ibid. 
Where no bail is required, the bail 
applying to ſtay the proceedings 
mult undertake for the, coſts in 
error, if my not brought in 
time 354 
When bail "Fam a apply till their 
time to ſurrender is out, they 
have four days after aftirmance 
to pay ibid. 
i bey undertake to pay four days 
alter affirmance, and the error 
is brought in the houſe of lords 
after, it is that affirmance which 
is meant ibid. 
Where the judgment is againſt 
the bail on action, the court 
will ſtay proceedings till the 
affirmance of error againſt the 


e 


| gr 5 of — 


od: Poxe354 
The bail will be diſcharged'i if * | 
fendant becomes a peer pending 
action « ibid. 
The — attorney ſigned a 


- cognovit, and conſented that the | 


bail ſhould ſtand as a ſeeurity ; 
upon motion to reſcind that part 
of cognovit, court' ordered it, 
and attorney to pay the wy 


28 
. 


Set" off ; 
Vide Mutual Deber, the 


a and a ſet-off 
N 


ae. 
How to compel them to bring in the 
. 


Forcherly were tardy in returning 
their writs 109 
They were obliged to return their 
writs into court after term ibid. 
Wilfully delaying the execution of 


he proceſs, or havin _— 
money ſhould detain it, li 
attachment wid, 
Shall, on ſervice of rule in London 
or. Middhſes, roturn the writ, 
and bring in the body in four | 
day: e 
In the country fix days ibid. | 


How to compel the ſheriff to re- 
turn writ, and bring in the 
body ibid. 

If bail is 1 in in due time, you 
maſt fir pt before you rule 

. the ſheriff, 15 the rules muſt 
: pace with the defendant's 


. 111 
e of the rule to 


Ke ; LY * 
> * „ #'s: 


| Sheriff may 


4 


— — bail 14 5 


in fot 
How to 
of his © 
5 ö 


Ch 
TS 
* 
; * 
* 
1 | 


| Prey cipe ſhoold 10 50 not 

ing the body of F. . 
How to . by TY 
Affidavit in order to move a, I 

creaſe the iſſues 114 
put in bail to ſave 

himſelf ibid. 
Afﬀidavit for attachment wheres bail 
How to get attachment hd 
If the coroper does not pay on te- 


torn of attachment, how to | 


No volunteer ſoldier liable to hai 
ceſs, unleſs for criminal 'mate 
ter, ar the debt is 200. 66 

Plaintiff may, 2 notice —— 
file common 
2 ſor any my * 

to an W 7 


. reg 


How v eply fr gan Jury 


get one go 
Diftringas for. a ſpecial jury 


| for each juryman 


Not to more than” 
wire 


. as 


3 it Wal 3 
Nr 2 
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